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amended, by 8 votes to none, with 3 abstentions. The
text read as follows:

"The validity of an award may be challenged by
either party on one or more of the following grounds;

" (a) If the tribunal has exceeded its powers;
" (b) The corruption of a member of the tribunal;
" (c) If there has been a serious departure from a

fundamental rule of procedure ".

The meeting rose at 1 p.m.
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Arbitral procedure (item 2 of the agenda) (A/CN.4/18,
A/CN.4/46, A/CN.4/57, A/CN.4/L.33 and Add.
1 to 7) {continued)

1. The CHAIRMAN invited the Commission to con-
tinue its discussion of the Second Preliminary Draft on
Arbitral Procedure (annex to document A/CN.4/46)
contained in the special rapporteur's second report.

ARTICLE 43

2. Mr. LAUTERPACHT said that, in view of the
Commission's decision to enumerate in article 42 the
grounds on which an award might be challenged he
wished to amend the text he had proposed at the
previous meeting1 to read:

"The International Court of Justice shall be com-
petent, on the application of either party, to declare

the nullity of the award on any of the grounds set
out in the preceding article.

" The application must be made within sixty days
of the rendering of the award."

3. The CHAIRMAN reminded the Commission that
it also had before it the text2 proposed by Mr. Hudson
at the previous meeting to replace articles 42-44 in the
special rapporteur's draft, which read:

" If a party challenges the validity of the award of
a tribunal on the ground of exces de pouvoir or on
the ground of bad faith on the part of a member of
the tribunal, and if the parties fail to reach an agree-
ment on the matter, the dispute may be submitted to
the International Court of Justice by either party, and
the International Court of Justice may pronounce
the nullity of the award."

4. Mr. SCELLE asked whether the implication of
Mr. Hudson's text was that the parties were free to
agree that an award was null and void. If so, he could
not accept it.

5. Mr. HUDSON said that Mr. Scelle's interpretation
of his text was correct.

6. Mr. SANDSTROM supported Mr. Hudson's text.
In his view, in as much as the parties were free to agree
to submit a dispute to arbitration, they should be equally
free to nullify an award.

7. Mr. CORDOVA pointed out that when the parties
agreed to nullify an award that was a new agreement
and not a part of the original arbitral proceedings.

8. Mr. LAUTERPACHT agreed with Mr. Cordova.

9. Mr. SCELLE said that it was inadmissible that
parties which undertook to resort to arbitration should
reserve the right to act subsequently as a superior
tribunal and declare an award null. That seemed to
him so contrary to common sense that he had not even
envisaged the issue being raised. Annulment could
only be pronounced by a superior tribunal set up by
the parties or by the International Court of Justice.
There was no legal system in the world which allowed
the parties themselves to annul a judicial decision.

10. Mr. el-KHOURI considered Mr. Scelle's arguments
to be pertinent to criminal jurisdiction under municipal
law, but felt that in international arbitration the parties
must have full freedom to nullify an award.

11. Mr. KOZHEVNIKOV considered that there was
nothing to prevent the parties from agreeing to nullify
an award, provided they did so by common consent. It
was unthinkable that a tribunal should enforce an award
in the face of the opposition of both parties to the
original dispute. He would have no objection, provided
that both parties were agreed, to a challenge of the
validity of an award being submitted to the International
Court of Justice. He would accordingly propose that
in Mr. Lauterpacht's amendment the words "on the

See summary record of the 152nd meeting. 2 Ibid., paira. 47.
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application of either party" be replaced by the words
" by the agreement of both parties ".

12. Mr. HUDSON, replying to Mr. Scelle, said that
there was nothing to prevent a party from waiving its
rights under the award if it recognized a challenge by
the other party of the validity of the award to be well
founded.

13. Mr. SCELLE observed that that would not
constitute annulment of the award. A party might waive
its rights, but it might not nullify an award.

14. Mr. LIANG (Secretary to the Commission) agreed
that annulment could not be identified with non-
compliance.

15. Mr. SANDSTROM proposed the substitution of
the words " unless otherwise agreed between the parties "
for the words " and if the parties fail to reach an agree-
ment on the matter ", in Mr. Hudson's text.

16. The CHAIRMAN said that, notwithstanding
Mr. Scelle's arguments, the Commission must consider
the contingency of one party claiming that an award
was invalid, and the other party recognizing that claim.
The case he had in mind was that of a boundary dispute
between Costa Rica and Panama, which had been sub-
mitted to the Chief Justice of the United States Supreme
Court.3 The award had been contested by Panama on
grounds of excess of jurisdiction. Costa Rica had not
supported the challenge, but after some years the two
governments had come together and had concluded a
boundary treaty which delimited the boundary along a
line other than that contained in the arbitral award, the
nullity of which had thus been implicitly recognized by
Costa Rica.
17. It seemed to him impossible to prevent parties from
agreeing to set aside an award in that manner.

18. Mr. LAUTERPACHT drew attention to the words
"on the application of either party" in his proposal.
If there was agreement between the parties on the
nullity of an award, the matter would go no further.

19. Mr. CORDOVA agreed with Mr. Lauterpacht that
there would be nothing to prevent the parties from
entering into an entirely new agreement not to carry
out the award. Nevertheless, he felt that a very bad
precedent would be created if the Commission were to
include a provision in the draft stating that the parties
were free to do so. Clearly they could not decide on the
issue of nullity, which could only be settled by due
judicial process.

20. Mr. SCELLE agreed with Mr. Cordova. Any two
parties could, by common agreement, decide not to
carry out a decision of a tribunal, but annulment of
that decision could only be pronounced by a judicial
organ.

21. The CHAIRMAN put to the vote the first para-
graph of Mr. Lauterpacht's text, which read:

3 Award of 12 September 1914. See text in American Journal
of International Law, vol. 8 (1914), pp. 913—941.

"The International Court of Justice shall be
competent, on the application of either party, to
declare the nullity of the award on any of the grounds
set out in the preceding article ".
That wording was adopted by 7 votes to 4, with

2 abstentions.

22. Mr. KOZHEVNIKOV requested that his amend-
ment be put to the vote.

23. Mr. LAUTERPACHT observed that Mr. Kozhev-
nikov's amendment had been rendered inoperative by
the adoption of the words " on the application of either
party ".

24. The CHAIRMAN said that he would nevertheless
accede to Mr. Kozhevnikov's request.

Mr. Kozhevnikov's amendment to Mr. Lauterpacht's
text was rejected by 7 votes to 2, with 2 abstentions.

25. The CHAIRMAN invited the Commission to
consider the second paragraph of Mr. Lauterpacht's
text, which read:

"The application must be made within sixty days
of the rendering of the award."

26. Mr. HUDSON said that the time-limit of sixty days
was far too short. The possibility of negotiating an
agreement must be left to the parties.

27. Mr. SCELLE disagreed, as he considered that a
challenge of the validity of an award should be made as
quickly as possible. Even sixty days was too long.

28. Mr. LAUTERPACHT pointed out that those who
wished to eliminate the possibility of further delay in
the execution of an award considered that a challenge
must be made as swiftly as possible.

29. Mr. el-KHOURI did not consider that there was
any need at all to stipulate a time-limit.

30. Mr. KERNO (Assistant Secretary-General) said
that there was a fundamental difference of view on the
whole question. Those members of the Commission who
were of the opinion that arbitral awards must be final
wished to restrict the possibility of an award being
challenged.

31. Mr. YEPES said that sixty days was too little. He
therefore proposed that the provision be amended to
conform to that concerning the application for revision
in Article 61, paragraph 4, of the Statute of the Inter-
national Court of Justice, in which a time-limit of six
months was laid down.

32. Mr. LAUTERPACHT said that he had not
invented the time-limit of sixty days, which was one
that had been proposed by the Institute of International
Law and used in several arbitration treaties.

33. Mr. ZOUREK proposed that the second paragraph
of Mr. Lauterpacht's text be deleted.

34. Mr. CORDOVA strongly opposed Mr. Zourek's
proposal, as he felt there must be some restriction on
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the right to challenge an award. Otherwise awards need
never be complied with unless the parties agreed to
do so.

35. Mr. LIANG (Secretary to the Commission)
doubted whether the provision of the Statute of the
International Court relating to revision should be
extended to apply to annulment of an arbitral award.
Whereas an application for revision of a judgment
depended on the discovery of a new fact, for which
sufficient time must be allowed, grounds on which the
validity of an award could be challenged, especially
those of excess of jurisdiction or of a fundamental fault
in procedure, would not take so long to discover. There
was therefore a strong case in favour of a short time-
limit for application for annulment.

36. Mr. AM ADO was in favour of the special rap-
porteur's draft for articles 42 to 44, and would have
voted more readily for it than for the alternative texts
submitted subsequently.
37. He considered that the time-limit within which the
challenge of an award must be lodged should be short.

38. Mr. HUDSON observed that the text adopted at the
previous meeting by the Commission and enumerating
the grounds for challenging an award made no
stipulation as to the time-limit within which the
challenge should be made. He opposed Mr. Lauter-
pacht's provision, which might make agreement between
the parties impossible.

39. Mr. LAUTERPACHT said that it was extremely
important to prescribe a time-limit in order to avert
complications.

40. Mr. ZOUREK said that he had proposed the
suppression of the whole of the second paragraph of
Mr. Lauterpacht's text because he considered that a
dispute on the validity of an award was a new dispute
which should be dealt with as a new subject for
arbitration. He realized that Mr. Lauterpacht's provision
was supported by those who were in favour of second-
instance arbitration, but he was not among them.

Mr. Zourek's proposal was rejected by 9 votes to 4.
Mr. Yepes' proposal was rejected by 7 votes to 4,

with 2 abstentions.
The second paragraph of Mr. Lauterpacht's text was

adopted by 8 votes to 4, with 1 abstention.

41. Mr. SCELLE considered that the challenge of the
validity of an award should not stay execution. He
accordingly proposed that a third paragraph be added
to Mr. Lauterpacht's text, conceived in the same terms
as in Mr. Sandstrom's proposed text for article 44. It
would read:

"The application shall not stay execution unless
otherwise decided by the court with which it is
lodged."

42. Mr. YEPES said that he would vote in favour of
Mr. Scelle's proposal, which accorded with Article 61,
paragraph 3, of the Statute of the International Court
of Justice, which paragraph read:

" The Court may require previous compliance with
the terms of the judgment before it admits proceedings
in revision."

43. Mr. CORDOVA drew attention to the difference
between Article 61, paragraph 3, of the Statute and the
paragraph proposed by Mr. Scelle. Under the former,
until the Court required compliance with the judgment
its execution was to be stayed. He emphasized that an
award, once executed, could hardly be undone.

44. Mr. LAUTERPACHT observed that Article 61,
paragraph 3, of the International Court's Statute in
effect meant that there could be no execution unless the
Court directed otherwise.

45. Mr. SANDSTROM did not consider that there was
a wide difference between the two methods. That laid
down in the Statute merely meant that the International
Court could demand execution of an award as a pre-
condition for its taking up proceedings. He doubted
whether such a provision was appropriate to the case
of arbitration.

46. Mr. SCELLE observed that revision, to which
Article 61, paragraph 3, of the Statute of the Inter-
national Court referred, was not entirely parallel to
annulment. The latter involved very grave issues, such
as excess, of jurisdiction, or corruption.
47. In principle, an award should be carried out at
once, and a stay of execution should be allowed only in
exceptional circumstances.
48. He did not think the difficulty mentioned by
Mr. Cordova, namely, that execution would be
impossible to revoke, would arise very often, since
clearly a party which intended to secure annulment of
an award would do so without delay.

49. Mr. KERNO (Assistant Secretary-General) sug-
gested that it was perhaps more important to safeguard
the definite character of arbitral awards than to provide
for the contingency mentioned by Mr. Cordova.

50. Mr. LAUTERPACHT expressed the hope that
Mr. Scelle would see his way to recasting his proposal
so as to make it conform to the relevant provision of
the Statute of the International Court of Justice. There
was a far stronger case to stay execution, unless other-
wise decided, of an award than of a judgment.

51. Mr. HUDSON asked whether the International
Court had in fact any power to stay the execution of
an award. The provision in the second paragraph of
Mr. Lauterpacht's text seemed to him out of place.

52. Mr. LAUTERPACHT replied that the Court would
derive its powers to declare the nullity of the award, or
to stay execution, from the agreement of the parties.

53. Mr. FRANCOIS suggested that the purpose which
Mr. Lauterpacht had in mind would be better fulfilled
if Mr. Scelle's proposed text were to read:

" The application shall stay execution unless other-
wise decided by the Court".
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54. Mr. SANDSTROM and Mr. LAUTERPACHT
supported Mr. Francois' amendment.

55. Mr. AM ADO said that he would vote in favour of
Mr. Francois' amendment though he would have
preferred the wording of article 42, second paragraph,
in the special rapporteur's draft.

Mr. Francois' amendment was adopted by 9 votes
to 2, with 2 abstentions.

56. Mr. el-KHOURI explained that he had abstained
from voting on Mr. Francois' amendment because as
it stood the text did not make clear whether an award
could be carried out within sixty days of its having
been rendered. He hoped that obscurity would be
elucidated by the Standing Drafting Committee.

Mr. Lauterpacht's text for Article 43, as amended
and as a whole, was adopted by 8 votes to 3, with
2 abstentions.4

ARTICLE 44

57. Mr. SANDSTROM said that it had been his
intention to propose that article 43, as drafted by the
special rapporteur, be amended to read:

" Unless otherwise agreed by the parties, an appeal
must be lodged with the International Court of
Justice within two months of the award being made ".

However, in view of the article which had just been
adopted, that text would no longer apply.

58. Mr. LAUTERPACHT said that in his view it was
essential to include a provision that would ensure that
the parties to an obligatory arbitration treaty would be
obliged, in the event of the award being declared null,
to submit the dispute to a new tribunal. He therefore
proposed the following text, to be included as article 44:

"If the award is declared null by the Court, the
case shall be submitted to a new tribunal to be
constituted by agreement of the parties or, failing
such agreement, in accordance with article 4".

59. Mr. SCELLE agreed with Mr. Lauterpacht's
arguments, but pointed out that the wording the latter
had proposed would cover all cases of arbitration, and
not only those resulting from an obligatory arbitration
treaty.

60. Mr. LAUTERPACHT said that in his view the
procedure should apply in all cases.

61. Mr. SCELLE agreed that that was logical and
defensible. In all such cases the undertaking to settle

4 Article 43 as tentatively adopted, read as follows :
" 1. The International Court of Justice shall be competent,

on the application of either party, to declare the nullity of
the award on any of the grounds set out in the preceding
article.

" 2. The application must be made within sixty days of
the rendering of the award.

" 3. The application shall stay execution unless otherwise
decided by the Court."

the dispute by arbitration would not have been dis-
charged.

62. Mr. SANDSTROM disagreed. The parties would
have had recourse to arbitration; it would have failed,
and the arbitration procedure would therefore be
terminated.

63. Mr. CORDOVA said that it would be contrary to
the whole conception of arbitration to state that the
parties' obligation would lapse if a challenge to the
validity of the award was allowed. The fact that the
tribunal had exceeded its powers or that there had been
corruption on the part of one of its members was no
reason why the parties' obligation should cease.

After further discussion, Mr. Lauterpacht's proposal
was put to the vote and adopted by 8 votes to 5.

PROPOSED ARTICLE ON APPEAL

64. Mr. LAUTERPACHT said that, although he had
hesitated about introducing a further amendment at the
present stage of the proceedings, he felt it his duty to
propose an amendment providing for the possibility,
but no more than the possibility, of appeal. He there-
fore proposed the following text, to be inserted in the
draft convention after article 44, just adopted.

"The compromis may lay down that either party
shall be entitled to appeal to the International Court
of Justice or to any other tribunal provided by the
compromis, on the ground of erroneous application
of international law. Tf the appeal is successful, the
case shall be submitted to a new tribunal constituted
by agreement of the parties or, failing such agree-
ment, in accordance with article 4".

65. That there should be the possibility of appeal from
the decisions of the tribunal of first instance was fully
in accordance with the legal character of arbitration,
which had been so much stressed. All members of the
Commission could cite cases of arbitral awards which
it would have been in the interests of justice to reverse.
It was true that no appeal was allowed from decisions
of the International Court of Justice, but there was no
higher organ to which appeal from that Court's decisions
was possible.
66. It was, of course, important that arbitration proce-
dure should be kept as expeditious as possible, but he
did not think there was any justification for preventing
the parties from providing for appeals if they wished to
do so. It would be noted that his proposal had only
optional force.
67. It might be argued that if the provision was to be
optional there was no need to include it. In his view,
however, there were three reasons for doing so. First,
it should be made clear that the right of appeal on a
point of law was not a self-evident right of the parties,
like the right to demand revision or nullity, but must
be provided for in the compromis. Secondly, the
question of appeals had been a highly controversial
one, and the Commission's silence on it might be mis-
interpreted. Thirdly, paragraph (g) of article 12
previously adopted by the Commission stated that the
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compromis should specify ". . . any special provisions
in the matter of procedure for revision and other legal
remedies " ; it therefore left the door open to appeals,
but, if they were to be allowed, it was necessary to lay
down the procedure which was to be followed in respect
of them.

68. Mr. SCELLE accepted the wording proposed by
Mr. Lauterpacht, although it did not go quite so far as
the text (article 44) he himself had proposed.

69. Mr. YEPES warmly supported Mr. Lauterpacht's
proposal for the reasons which the latter had adduced,
and also because it was desirable that it should be made
clear to the arbitrators that if they did not apply inter-
national law correctly their award could be revised upon
appeal.
70. He considered, however, that appeals should be
allowed on the grounds of erroneous application not
only of general international law, but also of regional
international law, respect for which, it followed from
Article 52 of the United Nations Charter, was binding
both on arbitral tribunals and on the International
Court of Justice.

71. Mr. SANDSTROM said that ideally an arbitral
award should be final. The Commission had already
provided for revision and nullification, and in view of
the provisions of paragraph (g) of article 12 he saw no
reason why it should provide specifically for appeal as
well.
72. If such provision were to be made, however, he
did not see why the grounds for appeal should be
limited to erroneous application of international law;
appeals should also be possible on the grounds of
erroneous application of domestic law or erroneous
finding of fact.

73. Mr. KOZHEVNIKOV asked whether it was
Mr. Lauterpacht's intention that the compromis would
have to state whether appeals would be permitted to
the International Court of Justice or to some other
specified tribunal. He also asked whether Mr. Lauter-
pacht would agree to delete the words " or, failing such
agreement, in accordance with article 4".

74. Mr. LAUTERPACHT replied to Mr. Kozhevnikov's
first question in the affirmative. He could not, however,
agree to the deletion of the words to which Mr. Kozhev-
nikov objected, since that would make it possible for
the purpose of arbitration procedure to be frustrated.

75. Mr. CORDOVA said that, if the provision was to
be made optional, he did not see the need for its
inclusion, which would, moreover, greatly weaken
arbitration procedure. The wording proposed by
Mr. Lauterpacht would also rule out any arbitration
ex aequo et bono.

76. Mr. el-KHOURI warmly supported Mr. Lauter-
pacht's proposal, adoption of which would encourage
the smaller States, who were at present somewhat
doubtful of arbitration procedure, to subscribe to the
draft which the Commission was preparing.

77. Mr. FRANCOIS doubted the need for such a
provision as that proposed by Mr. Lauterpacht. In any
case the procedure envisaged in it seemed unnecessarily
complicated. Why should the dispute necessarily be
submitted to a new tribunal if the appeal was success-
ful?

78. Mr. AMADO said that, while he appreciated the
motives which had inspired Mr. Lauterpacht's proposal,
he felt that it went too far, and would accordingly be
obliged to vote against it. The parties normally had
recourse to arbitration after having failed to settle the
dispute by political means ; the arbitral award should
therefore be as final as it was possible to make it.

79. Mr. HSU said that, although he would have pre-
ferred the position taken by Mr. Scelle in his report,
he was prepared to support that proposed by Mr. Lauter-
pacht, since the majority of the Commission appeared
not to be ready to go the full length with the special
rapporteur.

80. Mr. LAUTERPACHT could not agree that
inclusion of the provision he had proposed would
weaken arbitration procedure. On the contrary, it would
strengthen it by encouraging States to have recourse to
arbitration. It would surely add to the authority of
arbitration to bring it as closely as possible into line
with judicial procedure.

81. Nor could he agree that any difficulty arose con-
cerning adjudication ex aequo et bono, since that
process was not governed by any provisions of inter-
national law, and the question of their erroneous
application did not therefore arise.

82. On the other hand, he agreed with Mr. Frangois
that it would be desirable, where possible, for the
dispute to be settled by an appellate court rather than
by a third tribunal. His proposal would need some
amendment in that respect. He also agreed with
Mr. Sandstrom that the grounds for appeal should not
be restricted to erroneous application of international
law, and suggested that those words be replaced by
"erroneous application of the law", under which an
error in the finding of fact would be included, as was
clear from Article 36 of the Statute of the International
Court of Justice.

83. Replying to an intervention by Mr. HUDSON, he
explained that Article 36 of the Statute of the Inter-
national Court of Justice stated that disputes concerning
the existence of any fact which, if established, would
constitute a breach of an international obligation, were
legal disputes. The question was one of drafting, how-
ever, and he suggested that the Commission should first
decide whether it wished to include in the draft con-
vention a separate article dealing with appeals. If so,
he would submit an amended proposal in the light of
the foregoing discussion.

The Commission decided by 7 votes to 6 that a
separate article dealing with appeals should be included
in the draft convention.
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84. Mr. ZOUREK explained that he had voted in
favour of the inclusion of such an article, on the under-
standing that it would be of an optional nature.

The meeting rose at 6.15 p.m.
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Arbitral procedure (item 2 of the agenda) (A/CN.4/18,
A/CN.4/46, A/CN.4/57, A/CN.4/L.33 and Add.
1 to 8) (continued)

1. The CHAIRMAN invited the Commission to
resnume its discussion of the Second Preliminary Draft
on Arbitral Procedure (annex to document A/CN.4/
46) contained in the special rapporteur's second report.

PROPOSED ARTICLE ON APPEAL (continued)

2. Mr. LAUTERPACHT said that in accordance with
the wishes expressed by some members of the Com-
mission at the preceding meeting he had redrafted his
text to read:

"The compromis may provide that on the
application of either party an appeal shall lie against
the award, on the ground of erroneous application of
international law, to the International Court of
Justice or to a tribunal constituted in accordance with
articles 3 and 4."

3. He wished to state that, in view of the extremely
narrow majority by which the Commission had decided
at the previous meeting to include an article of that

kind in the draft, he did not wish himself formally to
propose the text, since he believed that the authority
of the Commission's decisions derived from the weight
of opinion behind them. Seven members had considered
that such an article, though declaratory, might be useful,
whereas six had thought it would be positively harmful.
Accordingly, unless there was a substantial change of
view in the Commission he would not vote in favour
of the text which he had prepared. The omission of such
an article would be regrettable, but would not deprive
the parties of any rights which they would otherwise
possess.

4. Mr. SCELLE said that he would himself sponsor
Mr. Lauterpacht's text.

5. Mr. YEPES considered that such an article was
desirable, since it would make the draft more complete.

6. Mr. CORDOVA asked whether he was right in
assuming that if an appeal were submitted to a tribunal
constituted in accordance with articles 3 and 4 that
body would be able to give a final judgment.

7. Mr. LAUTERPACHT replied in the affirmative.

8. Mr. HUDSON said that such an article would
impose a restriction upon the parties which he could
not accept, since he believed they should be free to
choose whatever method of appeal they thought fit.

9. Mr. el-KHOURI asked whether the effect of the
proposed article would be to limit the scope of para-
graph (g) of article 12, which, and in his view correctly,
imposed no limitation on the grounds of appeal.1

10. Mr. SCELLE replied that in his opinion the new
text would not be restrictive, but would merely make
for greater precision. If no mention was made of appeal
the impression might gain ground that the Commission
was not in favour of it.
11. He could not agree with Mr. Hudson that the new
text would in any way circumscribe the freedom of the
parties.

12. Mr. KOZHEVNIKOV said that the new text before
the Commission did not seem to him to differ
substantially from that introduced by Mr. Lauterpacht
at the preceding meeting. His previous objections there-
fore stood, and he would be unable to vote for the
proposal.

13. Mr. SANDSTROM suggested, with all respect, that
Mr. Scelle was incorrect in arguing that the new text
did not imply a restriction on paragraph (g) of
article 12, for it would not allow an appeal on the
ground of incorrect appraisal of the facts.

14. Mr. KERNO (Assistant Secretary-General) said
that, as there was general agreement that the parties
weje free to include in the compromis any kind of
provision relating to appeal, the article under discussion

1 For text of para, (g) of article 12 see summary record of
the 146th meeting, para. 40.


