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CHAPTmR V ..
'Jl.iRISDICTIOHAL I1ll·~TIT:qnS OF STATES AIID THIJIR PROPERTY

A. Intra,duction

1. HistOJ~icc..l r.cviolf of t.he 'f:Tc:~L'k of the Commission
i
" I ",

1. The topic entitled "Jurisdictional immunities of states and theirpropertyl1 .

'-Tas included in the current programme of ''1Orl: of the International La"T Commission

by the decision of the Commission 'e,t its thirti'eth session, in 1978,Y on the'

recommendation of the 'Vlorldng Group '\'1hich it hacl established to commence ''1ork., on

the topic and :in response to General AssemblY resolution 32/151 of

19 December 1977.
2. At its thirty-first session, in 1979, the Commission hacl before it a

preliminaJ:y report:Y on the -topic submi'cted by the Special Rapporteur,

I·ir. Sompong Sucharitkul. Irhe preliminary report gave a historical sketch of

international efforts towards codification and examined sources of international

law and possible contents of the la~r of State immunities, including the practice

of States, international conventions, international adjudica:tions, and opiniono

of 'writers as source materials. The report also made an inquiry into initial

Q.uestions, definitions. 'che use of the inductive apPJ:'oach to the stucly of the

topic, the general rule of State immuni'bJ ancl );>090ible exceptiono to tJ1e rule

.itsel·f.

3. During the. discu£Gion of'-hhe -prel-iminary report, it \-ras· pointecl out that

relevant materials on State practice, including the practice of the socialist

countries and developing countries, should be consul'bed as '\'Tidely as possible.

It '\Tas also emphasi.zed that another potential source of materials would be found

in the treaty practice of states~ ,mich indicates consent to some limitations

on jtLrisdictional immuni~J in specific circumstances. In tilat connection,

the Commission, at its thirty-first session, decided. to seel: further information

from Governments of l1ember States of the United Nations in the form of replies

to a questionnaire. It was noted ~la~ States laloW best tl1eir O'in practice,

wants and needs as 'co immunities in respect of ~1eir activities and that the

11' !earhook ••• 1278, vol. 11 (Part Two), pp. 152-155, document A/33/10,
paras. 179-190.

si y~arbook.... 121.2, vol. II (Part One), p. 227, clocument A/CN.4/323.

I

I
I
I
f

~l



A/Cl\( .4/L.389
page '3

i
r

I
!
I
~,

!
i

~,

"ie1'TS and eomm~ntl:) coulcl prC'v5 de an appropriate indication of the direction in
:

which the codification and progressive development of the international-la"T

of Sta'ce immuni ~S' should proce'3a. ..2/ -
4. Following the preliminary report, the Special ltapporteur submitted ,the

second repor~ for the cbnsideration of tile-Commission at its ..

thirty-second session, in 1980,.21 in which he introduced six draft articles:

"Scope of the present artic1es ll (article 1); "Use of terms" (article 2);

"Interpretative provisions" (article 3); "Jurisdictional immunities 'not·

within -bhe scope of the present articles" (article 4)? i11~on-retroactivi-bJ

of the present articles l1 (article 5)~ tiThe principle of State immunitytt

(a~tic1e 6). The first five constituted Pe,rt I , entitled "Introduction",

1'lhi1e the sixth 1'laS placed in Part II, entitled lIGer.era1 princ:i.;>les". 'T1:e

Commission referred draft articles 1 and 6 to the Dra.fting Committee. At the

same session, the Commission provisionally adopted, on the recommendation,of

the Dr~ft:tng Commi btee, draft 8.rticle 1, entitled l1Scope of the -present articles",

and ~:r.tic1e 6, ~ntit1ea. tlState in1lllU11i1..-y1l •

5" In his third report').§! submitted at the ti.lirty-third session of the Commission,

in 1981? 'bhe Special Rapporteur proposed the text of the' fol1o'\'Ting five draft _;.

articles: l1RuJes'of competence and jurisdictional immunitJ tI (article-7);

IlConse::l'b of sta,'G€.n (article 8); lIVo1untar.Y submission" (article 9);

lIOounte:!?-cla:i.r:1011 (article 10) ;"and IlUaiverll (article 11) 0 The five draft

articles contained in the third x'eport "re;re placed in Part 11, entitled lIGeneral

principles", f0'llo\'1~l1g :lrttft. a::ticl€. G ="lready ]?1:ov:.ciol1al1y adoptecl. The

Commission referred draft articles 7 to 11 to tile Draftlllg Committee~· At the

same ses~ion9 in the light of the discussion in the Commission, the Special

Rap~ortettr prepared and submitted for the consideration of t~e Drafting Committee

-~-

'jj The materials received ,.,rere originally organized by the Secretariat in a
systema:tic order (and pUblished in English, French, Russian and Spanish) as :fo~1(ms:
Par'b I consisted o~ Gcvex;nment replies to the questionnaire (A/CN.4/343 and Add. 3-4) ;
Part 11 con'bained materials t.hat Go\"ernments had. 9ubmitted together,)'lAth their
replies to the questicnnai::::oe (AICN.4/343/A{1d"J)~ 1?e.... t :':"':1 ~ont.ained m.~+ertals
submitted ~,. 'jihe GoVeJ:'l1mel1'hs ,.,hich had not replied to the questionnaire
(J~/C~t:r4/34'I*cla.·2·)Cl The ·materi-als nm'T appear in a vQ1.ume ,of :the Uni'bed Nations
Legislative Series (hence in either English or French), NateFials .2E jurisdictional
.~muniti!§_2.£_sta:tes_ and. thei~ proEert! (United l~a-bions lJub1ice.tiol'l, Sales
no 0 E7F .. 81.V ,10L hereafi:er .r.ef'erreo. to as tlf1~ria.ls 0l1;,-,j'llFisdictiona1 .
imnnmities .... 11,- .._--..

!!/ ~~Q9.k .. H 19'?Q, vol o I1 (Part One), 1">0 199)< document A/CN (\4/331 and
Add .. le

1/ r.J.1he COffim:i.osion cliscu$oecl the second report at i'ts 1622nd to 1626th meetings.
See X~~.91~.~...~J980, vole- I? pp .. 195-204 al1d ppI' 214-220 •

.§/ I~~!'bog~..z..eo 1981? vo1 ... 11 (Part One)? p. 125, document A/eN.4/340 and Add.1.
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,..
a revised version'of his' ol'iginal five draf'b articles (draft articles 7 to 11),

'\'lhiOO he reduced to four articles as follo'\o1S: "Obligation' to give effect to

state immunity" (article'q); "Consent of state": (article 8); ''Expression..of·

consent" (article 9)? and "Counter-claims" (article 10).V 'Ol'1mg to 'lack of

time, the Drafting .Committee was unable to consi<ler"i;;li:ese articles at the

thirt,1-third'session. "

6. In his fourth report,§) submitted: at the thirty-fourth session of the

Commission, 'in 1982, the Special Rapporteur dealt '\trith Part III of the draft

articles, entitled.. 'lJTIxceptions to State imnninities", and proposed t''10 draft

articles: :""Scope of ~the present Part" (article '11) ~ and "Tradi..Ylg or commercial,

activit,1" (article 12).' The Commission decided to refer to the Drafting Committee

articles 11 and 12. It further decided that article 6" already provisionally' .

adopted, should be ~e-examinedby the Drafting Committee in the light of the

discussions 6f the rest of the clraft articles constituti~7~~ t II of the draft

articles, and further decided that the Drafting Committ',if gh~' J.ld also. examine

the provisi6rlS of articles 2· and 3.relevant to the problem$ of definition of

"jurisdiction" and ~ltradfug or commercial activities" •.2I At the same session,

the Commission, on the recommendation of the DI.'afting Committee, provisionally

adopted the text of draft articles 2 (subparagraph 1 (a), 7, 8 and 9, as well as

the text of a revised version of draft article 1.10/ The Drafting Committee

re-examined the text of article 6 as provisionally adopted and, While not

proposing a ne,'1 formulation thereof, agreed to re-examine the article at its

SUbsequent session~

7. In his fifth report,11/ submj,tted at the thirty-fifth session of the

Commission, in 1983, the Special Rapporteur proposed three additional draft' '

articles for inclusion in Part III of the draft. They "rere "Contracts of'

employ'ment" (article 13); "Personal injuries and damage to property" (a:t'ticie '14) ~

"

, '",) '. ' . f "

11 :,.IbidJ.:, vol. II (Part T'\'1O)" ~p. '157-158, d.ocu~ent A!36!10, para. 226;

gJ :'A/C~~;~/~57 'and ~orr.l. . ",

,'if' ,,'See Official Records of the General Assemb ' -seventh Session
§1?-pp:J;~~~~.:Rg., '3:-°, :fi.J7 10, para. 198 •

101 Ib'id,., . . ".

IV A/riN.4/'363 8nc{Corr.l and Adci;l and Add.l/Corr.l ..

"
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and lIOvmership, possession and use of property" (article 15). The Commission

also had before it ~ 'memorandum on the 'topic subm.itted;'by one of'the me'mbers

(A/CN .4/371) .':After tJ:i~ conclusion,'of its debate on the topic, ti1~.r.0ofimiission
decided to ref~~ d~aft:a;-t;icles '13; :14 and 15 to the Drafting'~fuInit:t;ee;12f
The Commission~ on the recommeri~atiori'of the Drafting'Committee, p:uovj{~i6nally

adopted draft arii~ies 2 (subpirag:r:aph 1.'(g», 3 (paragraph 2), 10;- 12 ana·~'15,~.12I
.:.... • . ... f. , ,.... •

At the same session~" on the basis of' the d.iscussions in the Commissioni the ;'. "

Special Rapporteur prepared and submitted to the Drafting Committee revised

versions of draft article 13,14/ "Contracts of employment", and draft article 14,1.51

"Personal injuries and damage to property". OvTing to lack of time, the Drafting

Committee was not in a position to consider these articles or the question of the

re-examination of draft article 6.
8. In his sixth report, 16/ submitted at the thirty-sixth session of the Commission,

in 1984, the Special Rapporteur proposed five draft articles and thereqy completing

Part III of the draft. They '-Tere IlPatents, trademarks and intellectual properties"

(article 16); "Fiscal liabilities and customs duties lt (article 17)? 11Share-holdings

and mem.bership of bodies corporate" (article 18); ltShips employed in commercia.l

service" (article 19, alternative A and alternative B); and "Arbitrationl1

(article 20)~ The Corrilldssion decided to refer to the Drafting Committee

articles 16, 17 and 18 for consideration•.11I OvTing to lack of time, the Commission

was not in a position to conclude its deliberations on article 19 or to take up

article 20. It decided to con~iaer tllose articles the following year at its

thirt7-seventh session.1§1 However, in the light of the preliminar,y discussions

held in the Commission on article 12~ the Special Rapporteur prepared and

submitted a revised version of draft article 19 (Ships employed in commercial

th Session,

•~ .....

, . .
Thirty-ninth Session,

12/ See Official Records of the General Assemb
~pplement No. 10 A 38 10 , para. 94.

12/ ~., :para. 95.

W ~., no'be 52.

121 ~., note 53.
16/ A/Cl~.4/376 and Add.l and 2.

111 See Official Records of the General Assemb~r!
Supplement No. 10 (A!39!10), Dara. 205. .

18/ Ibid.
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serVice).~ A~ the ~ame session, on the recommendation of the
Drafting Committee, the Commission provisionally adopted draft articles 1"
14, 16, 17 and 18. 201 With regard to the provisional adoption of draft

article 16 by the Commission, the Special Rapporteur submitted the text of'

paragraph 2 of' draft article 11 to the Commission. 21/ The Commission

decided to refer paragraph 2 of article 11 to the Drafting Committee.22/

121 Ibid., para. 214, note 185•

. .20/' .~bid., para. 206 ..

21/ 1~, para. 207, note 182.

22/ Jl~, para. 207.
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