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1.
At its forty-fifth session, the General Assembly, on the recommendation of the
General Committee, decided at its 3rd plenary meeting, on 24 September 1990; to
include in the agenda of the session an item entitled "Report of the International
Law Commission on the work of its forty-second session" 1.1 (item 42) and to
allocate it to the Sixth Committee.
The Sixth Committee decided to consider this item together with another item
which the General Assembly had also decided to include in the agenda of the session
and to allocate to the Sixth Committee, namely the item entitled "Draft Code of
Crimes against the Peace and Security of Mankind" (item 140).
2.

3.
The Sixth Committee considered the two items at its 23rd to 39th meetings and
at its 45th meeting, held between 29 October and 13 November and on
20 November 1990. ZI At the 23rd meeting, the Chairman of the Commission at its
forty-second session, Mr. Jiuyong Shi, introduced the report of the Commission. At
the 45th meeting, on 20 November, the Sixth ~ommittee adopted, under agenda
items 140 and 142, draft resolution A/C.6/45/L.19, entitled "Report of the
International Law Commission on the work of its forty-second session". The draft
resolution was adopted by the General Assembly at its 48th plenary meeting, on
28 November 1990, as resolution 45/41.
4.
By paragraph 16 of resolution 45/41, the General Assembly requested the
Secretary-General to prepare and distribute a topical summary of the debate held on
the Commission's report at the forty-fifth session of the Gener£l Assembly. In
compliance with that request, the Secretariat has prepared the present document
contain~ng the topical summary of the debate.
5.
The document opens with section A entitled "General comments on the work of
the International Law Commission and the codification process". Section A is
followed by seven sections (B to H), corresponding to chapters 11 to VIII of the
report of the Commission.
TOPICAL SUMMARY
A.

GENERAL COMMENTS ON THE WORK OF THE INTERNATIONAL LAW
COMMISSION AND THE CODIFICATION PROCESS

6.
Commenting generally on the background against which the work of the
International Law Commission was being carried out, some representatives remarked
that the development of international law was of utmost importance, particularly at

1/
Qfficial RecQrds Qf the General Assembly,
No. 10 (A/45/10).

11
I • ••

FQ~-fifth

Session,

SUp~

Ibid., Sixth Committee, 23rd to 39th and 45th meetings.
I • ••
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a time when new avenues of international cooperation were opening up. In this
connection one rep~esentative stated that the sterile confrontation between East
and West had come to an end - and this would release energies for the benefit of
all - that the opportunities for a new beginning in the dialogue between North and
South had never been better and that there was a growing awareness that respect for
and acceptance of international law lay at the very heart of an international
order, as demonstrated also by the overwhelming support for the Decade of
International Law. Also referring to the Decade, another representative recalled
that the idea had originated in the Movement of Non-Aligned Countries.
7.
Another aspect of the background to the Commission's current activities to
which attention was drawn concerned the in-depth review undertaken by the
Commonwealth - which represented a principal legal system and accounted for nearly
a thirt: of the membership of the United Nations - of its priorities and areas of
concern. The Commission, it was stated, would benefit from a closer association
with that aspect of the Commonwealth's activities.
8.
A number of representatives emphasized the role of the International Law
Commission in the development. of international law. One of them said that his
country had always had the greatest esteem for the Commission's work and had
ratified almost all the multilateral conventions elaborated on the basis of drafts
originating therein.
9.
Several ~~presentatives stressed that the Commission's activities and the work
relating to ~:.~;.(:;: Decade of International Law complemented each other. The remark
was made in this connection that it came as no surprise that the international
community should turn to the Commission in establishing the programme for the
Decade. One representative observed that the work on the Decade would provide
valuable contributions to the futur~ endeavours of the International Law Commission
and of the Sixth Committee, while others highlighted the role of the Commission in
the achievement of the fundamental objectives of the Decade.

c,
o'
d,

a

w:
i

c
o
v
r
r

1

a
b

1
9
r

s
4

c

]

I

t

10. Tribute was also paid to the Commission for the activities it carried out in
addition to its legislative work in the area of trai~ing by organizing seminars for
postgraduate students and young professors of international law.
11. While agreeing that the Commission had been a successful institution from its
very inception, some representatives observed that yesterday's success was no
guarantee of tomorrow's influence. The remark was made in this connection that the
Commission had reached a crucial juncture in its history,' that the world around it
had changed and that the world community had new needs and concerns. The
Commission would have to adapt to those needs and concerns or it would lose its
influence on rapidly evolving international relations. Another observation was
that the Commission should not confine itself to reaffirming existing positive law
but should also strive to adapt international law to the changes taking place in
international society in order to help the international community to meet the many
challenges which faced it.
12. In the view of some of the representatives in question, the moment was
appropriate for taking steps in that direction. Reference was made in this
I • ••

c
f

I

I
1
1
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connection to developments on the international scene which created new
opportunities for the Commission and would enable it to approach the progressive
development of international law from a less ideological and more problem-oriented
angle. It was also said in this context that the Decade which was beginning, and
which was so important for international lawyers, offered a great opportunity to
initiate the necessary changes, changes which could represent as valuable a
contribution to the United Nations Decade for International Law as the formulation
of new provisions of substantive law. Finally, the prospects for reform were
viewed as encouraging as ther.e was unanimity about the objective, which was to
restore the COinmission and the Sixth Committee to a central, e~fective and
respected role in the legal work of the United Nations.
13. Those same representatives made specific suggestions aimed at fac:ilitating the
attainment of the above objective. These suggestions are reflected iIl\ section H
below.
14. As for the work carried out by the Commission at its last session, it
generally met with approval. One representative said in this connection that the
report showed that both the Commission and the Secretariat had once again performed
substantive and solid work and that, responding to General Assembly resolution
44/35, the Commission had succeeded in considering all the six topics in its
current programme of work.
B.

DRAFT CODE OF CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND
1.

General cOmments

15. Many delegations welcomed the progress achieved by the Commission on the topic
at its last session. It was said in this connection that the Commission had
reached a turning point in the development of the topic since it was now close to
the completion of the first reading of the draft Code and that it was time to seek
a consens@s in tne General Assembly by allaying the misgivings of some Member
States. Satisfaction was expressed at the Commission's determination to give
priority to the topic with a view to completing the first reading of the draft
articles in 1991. Referring more specifically to the concrete results of the last
session, one delegation noted with satisfaction that the three new draft articles
provisionally adopted by the Commission dealt with three of the most insidious
threats to the sovereignty and security of small States, namely, mercenarism, drug
trafficking and international terrorism. This, another delegation remarked,
represented a new and significant contribution towards the struggle against serious
internatic~al crimes.
The view was also expressed that the Commission deserved
credit for the competence and expeditiousness with which it had responded to the
request by the General Assembly on the question of establishing an international
criminal court.
16. Several delegations also referred to the importance of the
relevance in view of the current international situation and to
codification and progressive development exercise in this area.
representative said that the Code's main purpose was to enhance
cooperation in the prevention of crimes most dangerous to peace

topic, to its
the usefulness of a
Thus, one
international
and mankind as a
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"

A/CN.4/L.456
English
Page 12
whole, and to ensure that those responsible for such crimes di.d not escape severe
punishment. He added that the Code was needed as an effective instrument to be
used in the joint ef.forts by States to prevent the preparation and waging of
nuclear war, and to combat such crimes as aggression, apartheid, international
terrorism and illicit traffic in narcotic drugs. The Code, it was also said,
should become the cornerstone of the United Nations system for the maintenance of
international peace and security, and thus of the international legal order,
thereby leading to the establishment of a stable and peaceful world. One
representative remarked that recent events in the Persian Gulf demonstrated all too
clearly the relevance of the topic and that the catalogue of the international
legal obligations which had been violated was en&less. He emphasized that
individuals were personally responsible for crimes of that nature, since the
responsibility of the State, if there was such responsibility, was not in itself a
sufficient respons~. Another representative stressed that although he had had
doubts two years earlier regarding the usefulness of pursuing discussions in the
Commission on the draft Code, those doubts had been alleviated by the presentation,
by the delegation of Trinidad and Tobago i.n 1989, of the full political alld legal
dimensions of international drug trafficking. He further remarked that the
Commission had in a short time presented significant factors to be considered with
respect to the establishment of an international criminal jurisdiction to deal with
such crimes and that the Achille LaurQ hijacking, the Noriega case, the vast impact
of the drug problem and the situation in the Persian Gulf prompted the idea that
sanctions might at some point be applied not to States, but to government leaders,
by courts along the lines of the Nurnberg Tribunal.
17. Referring to the draft Code in the context of the process of codification and
progressive development of international law, one delegation pointed out that the
document under elaboration was a valuable refer,3nce instrument, as it expressed the
teachings of the most highly qualified publicists of the world's different legal
systems and schools~ and could as such already be applied by the International
Court of Justice, whose Statute stipulated, in Article 38, paragraph 1, that the
Court shall apply otthe teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules of law".

"

"

18. Reservations were on the other hand expre~sed on the work carried out so far
by the Commission on the topic. One representative, after stressing that the
exercise should be considered in the light of its costs and anticipated benefits,
pointed out that the key to determining the Code's potential usefulness was its
acceptance by the international community and that the Commission's work on the
topic at its forty-second session merely confirmed his delegation's conviction
that, as it was now being shaped, the Code would not command the acceptance
required. He remarked that although international agreement existed on many of the
acts covered by the draft, for example, aggression by States in violation of the
Charter of the United Nations, the difficulty consisted in transforming general
agreement about how States should behave into specific criminal provisions designed
to regulate the acts of individuals. While acknowledging that, as evidenced by
recent events in the Persian Gulf, the international community would doubtless
agree that certain acts of individuals in connection with State aggression were
violations of international law, he pointed out that article 12 of the draft Code
went beyond defining such acts and, as a result, was too vague to command
/
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international agreement. He drew attention to a similar problem in connection with
other provisions, such as those on drug trafficking and international terrorism.
According to his delegation, there was a large gap between the general abhorrence
at those acts and the specific and detailed provisions ne~ded ln a criminal code,
and the Commission had so far failed to bridge it. He further emphasized that
States did not seem to agree as to which acts should be dealt with in a universal
code rather than through specific international conventions, natlonal laws and
agreements on enforcement. While recognizing that by drawing upon specific
pr.ovisions from existing instruments the Commission oight avoid certain
difficulties, he warned that the procedure might run the ~isk of disturbing the
consensus already achieved and thus prove actually dangerous. 'Although he did not
mean to imply that a code of international crimes could never be drafted~ or that
specific international crimes on which international consensus might be achieved
could not be identified, he felt that the attempt to codify the whole field of
international criminal law was over-ambitious and premature, and therefore urged
the Commission once again to spend its time on more useful endeavours.
19.
Another representative similarly criticized the manner in which the
Commission had been compiling a list of international crimes for the proposed
Code. He recalled that, while the terms of reference made it clear that the
offences involved were crimes against the peace and security of mankind, his
country had from the beginning considered that the concept referred to the most
reprehensible of the crimes committed during the Second World War. Without wishing
to cast doubt on the serious nature of the crimes currently covered by the draft
Code, his delegation continued to have difficulty envisioning how the existing
series of legal and political instruments, including declarations, resolutions and
conventions, could be merged into a single code of crimes against the peace and
security of mankind. Starting from the premise that crimes must be include~ in the
draft on the basis of their being universally accepted as crimes against mankind,
he feared that characterizations made in general terms or by reference to documents
of a political cha~acter intended to serve political organs did not necessarily
accord with such a concept, and that their transposal to a jurisdictionai body
might lead either to their non-applicability or to selective applicability through
politically oriented considerations. As an illustration, he drew attention to what
he viewed as loopholes in two of the articles provisionally adopted by the
Commission, article l2~ on aggression, and article 14, on intervention. He
stressed that while those articles might well have responded to the political
demands of some Member States, they could, as a basis for implementation in the
context of an international criminal jurisdiction, raise very serious questions of
app~icability, as well as of compatibility with article 3, which dealt with
responsibility for crimes irrespective of motive. He concluded that until such
time as a code was produced which could be universally accepted as a legally
substantive basis for an international criminal jurisdiction it would be difficult,
if not impossible, to consider the establishment of an international criminal court
which could adjudicate on the basir- of such a code.
20. A number of representatives reviewed the specific elements which the future
Code should comprise. Those elements were described as being: (1) a definition of
the offences in accordance with the principle DMllum crimen sine lege; (2) an
indication of the penalties in conformity with the principle nulla poena sine lege;
and (3) a judicial organ to implement the system.
/
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21. As regards point (1), comments focused on whether the definition should be
synthetic or take the form of a list, on the dagree of gravity of the acts to be
covered and on the question whether the list should be exhaustive or illustrative.
22. Some representatives felt that it would be worthwhile to include in the Code
an overall definition of the wrongful act, following the model of article 19 of the
draft on State responsibility which set the criterion of seriousness in a more
conceptual s~ope; in their view, the current structure, in which wrongful acts were
described ill separate provisions, underlined the need for a specific definition of
the notion of gravity.
23. As regards the degree of gravity of the acts to be included in the Code, there
was general agreement that only the most serious crimes which threatened the
fundamental interests of the international community should be covered. Attention
was drawn in this context to the need to observe the distinction betweer
international crimes and delicts established in the draft articles on State
responsibility, a distinction which, it was noted, would be of vital importance
when dealing with complicity, conspiracy and attempt.
24. On the question whether the list of offences should be exhaustive or
illustrative, some delegations favoured the first alternative, taking into account
the principle nUllum crimen sine lege. One representative however felt that the
list should be regarded as non-exhaustive and thus s\wject to future expansion.

"

.

"
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25. Some delegations made specific proposals regarding the list of crimes to be
covered. Some suggested that the Code should characterize as a crime against the
peace and security of mankind the deliberate refusal by a State to respect and
implement the binding decisions of the Security Council aimed at putting an end to
an act of aggression and its illicit consequences. It was noted in this respect
that some situations where international peace and security were at stake existed
because the relevant Security Council resolutions were not universally respected.
Attention was also drawn to violations of the principles of international law,
particularly the principles laid down in the Charter of the United Nations, as well
as to cases of disregard for the judgments of the International Court of Justice.
Other acts which were mentioned included genocide and the dumping of nuclear and
hazardous waste in the territories of other States.

11

26. As regards the second of the three points referred to in paragraph 20 above,
one representative stressed that the planned instrument should contain, on the
lines of criminal law, a preventive dimension and a punitive dimension, and that
the Code would therefore be incomplete if it did not stipulate the punishments
applicable to the crimes which it covered.
27. As regards the third of the points referred to in paragraph 20 above, several
representatives placed special emphasis on implementation concerns. Thus, one
representative said that in the preparation of any new Code the underlying
principle should be its applicability. He remarked that articles that might be
inapplicable would have a negative impact on the applicability of the instrument as
a whole and emphasized that in preparing a code every effort should be made to keep
politics and law separate so as to achieve a high degree of applicability without
/
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regard to the elements of time and location. Stressing the need for a mechanism
aimed at ensuring the effective implementation of the Code, another representative
pointed out that unless the international community was ready to accept such a
mechanism it was not advisable for the Commission to engage in d~afting an
international code for the punishment of perpetrators of acta which constituted
crimes against the community as a whole. He urged the Commission, assumi~9 it had
to continue working on the topic, to proceed with the great6st caution, bearing in
mind the need to formulate rules that would be truly meaningful in a wo~ld which
had undergone tremendous changes since the immediate postwar era, when it had first
embarked upon the consideration of the topic. Still another representative pointed
out that criminal justice had thus far depended on the strength, organization and
legitimacy of the State attributes'which did not necessarily have equivalents in
international society and that nothing would be worse than to establish a system
which had not been adequately studied and which, instead of strengthening the
repression of the most heinous crimes, created confusion and undermined the concept
of international justice. He suggested that in analysing precedents and doctrine,
particularly as developed between the two world wars, the Commission should be able
to shed light on the complex issues involved.
28. Other remarks concerning the contents of the draft Code included, on the one
hand, the remark that greater space should be given to the question of State
responsibility, particularly with regard to crimes against peace, which were
usually committed by States, as well as to certain crimes against humanity, such as
genocide and apartheid, and, on the other hand, the suggestion that a provision be
included whereby it would be clearly stated that the right of asylum could not be
invoked by a person accused of perpetrating a crime against the peace and securi~y
of mankind.
29. Several representatives cOlnmented on methodological aspects. As regards the
sources to be utilized by the Commission on its work on the topic, one
representative said that the difficulties to which that compl~x political issue
gave rise could be resolved by recognizing international conventions as the primary
source for the identificatioL of international crimes, thereby avoiding a number of
issues relating to the binding nature and enforceability of the legal sources
invoked, such as custom and general principles. In his view, it was therefore
essential for the Commission to rely on conventional international law as a basis
for developing a theory in order to achieve legal certainty, without forgetting
however that there had never been a definitive list of international crimes, nor
had there ever been a conclusive theory as to the definition of an international
crime. Another representative pointed out that in the final version of the draft
Code there should be a better balance between articles, so as not to create the
impression that the list of crimes against the peace and security of mankind had
been drawn up according to varying criteria. He remarked in this connection that,
as currently drafted, some articles contained fairly detailed definitions, while
for others, definitions were given only in the commentary.
30. A further point on the structure of the draft was that consideration should be
given to addressing, in the section on general principles, the question of-the
applicability of the concept of mens rea to all crimes under the draft Code in
order to avoid having to deal with that question in relation to each crime.
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Finally, the remark was made that the Commission had departed from the traditional
approach, whereby specific conduct was classified in terms of the distinction
between active and passive subjects of the criminal act. By way of illustration,
it was pointed out that the articles that were before the Sixth Committee included
lists of acts without actually defininq the crime: article 16, for instance,
referred to "the undertaking, organizing ••• by the agents or representatives,"
etc., without however defining the specific acts. The suqgestion was made that a
wordinq such as the following would be preferable: "An international terrorist is
any person who undertakes, organizes.. assists ••• "
2.

COmments on draft articles provisionally adopted
by the Commission

Article 1.

Definition

31. One de1eqation was of the view that the bracketed worth; "under international
law" should be included in the text, because crimes against the peace and security
of mankind were in fact crimes under international law' - an interpretation which
was confirmed by the wordinq of article 2.
Article 2.

Characterization

32. One deleqation expressed support for the draft o~tic1e and disaqreed with
those members of the Commission who felt that the second sentence was not strictly
necessary.
Article 4.
"

Obligation to try or extradite

33. One representative stated that his country would be unable to accept the
article unless the death penalty was specifically ruled out.
Article 5.

Non-applicability of statutory limitations

34. Two representatives expressed support for the article. One of them pointed
out that the wordinq was consistent with the Convention ~n the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity, to which his
country was a party.
Article 6.
~~.~.

35.

JUdicial guarantees
Non bis in idem

Those two articles elicited express support on the part of the same delegation.
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Article 13.

Threat of aggression

36. One delegation, while sharing the view that the threat of aggression should be
treated as a separate crime, considered the wording as too concise and questioned
the use of the word "seriously", which in its opinion introduced a vague condition
opened to varying interpretations.
Article li.

Interyention

37. One representative was of the view that this article required further
examination. He insisted on the need to distinguish between armed subversive and
terrorist activities and furthermore remarked that the concept of undermining the
free exercise by States of their sovereign rights could not be dealt with in a
simple manner. He pointed out that fomenting subversive or terrorist activities by
organizing, assisting or financing such activities was a very serious act in
itself, and that an additional characterization could weaken the content of the
article. He added that further thought should be given to the question of
retaining or deleting the word "seriously".
38. Commenting jointly on articles 12, 13 and 14, one representative, after noting
that "aggression" (article 12), "threat of aggression" (article 13) and
"intervention" (article 14) were considered crimes against peace, observed that
situations arising after the commission of the act of aggression such as massacres,
occupation and annexation, must also be punishable, since they were illicit. In
his view, each of those three successive but closely linked phases - threat of
aggression, aggression and effect of aggression - should be condemned as crime~
against the peace and security of mankind, all three being illicit acts to ba
included in the draft.
Article 16.

Intern~tional

terrorism

39. Some delegations endorsed the approach adopted so far by the Commission in
characterizing international terrorism as a "crime against peace" and confining the
scope of the article to terrorism carried out by a State against another State,
which endangered international relations. In these delegations' view, internal
terrori~m came under internal law and did not endanger international relations.
f

n.

40. Many other delegations, while welcoming the adoption of a provision on
terrorism as a crime against the peace and security of mankind and while taking
note of the Commission's intention to review the article in the light of prov1s10ns
on complicity and on crimes against humanity, held that the approach taken so far
by the Commission was too restrictive both ratione materiae and ratione personae.
41. On the first aspect, one representative, referring to paragraph (2) of the
commentary to article 16, which explained that the title "International terrorism"
was .i.ntended to distinguish the terrorism in question from internal terrorism,
which did not endanger international relations, said that an act could be defined
as a crime under the Code even if it did not endanger international relations. He
/
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cited as an example genocide, which did not necessarily endanger international
relations. In his view, crimes against humanity were in themselves of such a
repugnant nature and so deeply offended the conscience of mankind that no other
justification was needed for their inclusion in the Code. While recognizing that
not every manifestation of terrorism would come under the Code, he felt that the
consideration of whether an act of terrorism did or did not endanger international
relations should not be the determining element.
42. On the second aspect, some delegations observed that article 16 referred only
to acts by agents or representatives of a State and excluded acts of individual
terrorism committed by persons, terror.ist organizations and other elements having
no link with a State. In their view, as long as the effe~t of the crime was to
destabilize a State and to pose a threat to international peace and relations, it
was immaterial whether the acts had been carried out by private individuals and
organizations, as distinct from servan~s or agents of a State.
43. Also commenting on the scope of article 16, one representative suggested that
the definition given in the article be supplemented by adding the direct or
indirect effects of an act of terrorism on the security of mankind, irrespective of
whether the perpetrator was an individual or a State and of whether there was any
intellectual, physical or other form of complicity~
44. Another representative stressed that a clear distinction should be drawn
between freedom fighters and terrorists. He pointed out that one man's terrorist
might well be another's freedom fighte~ and that the struggle of all peoples under
colonial and racist regimes and other forms of alien domination was a legitimate
one, recognized to be such under the Charter of the United Nations, General
Assembly resolution 1514 (XV) and the Universal Declaration of Human Rights. There
was, he observed, a fundamental distinction between freedom fighters and liberation
movements which sought to uphold international law, and terrorists who sought to
undermine it.
"

"

45. More specific comments were made on the wording of the article. Thus, some
representatives pointed out that the terms "agents or representatives of a State"
were used without an indication of their specific content or of whether they were
synonyms. They pointed to the possibil.ity of overlap between the two terms. The
inclusion in the article of a reference to the act of tolerating terrorist acts was
welcomed by one representative but questioned by another.
46. The words "of such a nature as to create a state of terror in the minds of
public figures, groups of persons or the general public" gave rise to some
reservations. This criterion was viewed as being of a subjecti~e rather than an
objective nature and the que~tion was asked how such a provision would be
interpreted by a judge in weighing the seriousness of a particular act of terror.
47. Referring to
adopted articles,
terrorism carried
act of aggression
pointed out that,

I
i\

,

the relationship between the article and other provisionally
one delegation viewed as unclear the distinction between
out by agents or representatives of a State in article 16 and the
referred to in paragraph 4 (g) of article 12. Another delegation
depending on the specific circumstances, it might not be possible
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to draw a clear distinction between the ingredients of international terrorism and
those of intervention, described as the act of intervening in the internal or
external affairs of a State and encouraging subversive or terrorist activities: it
might be asked, for example, which of the two relevant provisions covered financing
by a State agent of armed groups for the purpose of spreading terror in a given
population and thus provoking the fall of the Government of another State.

1

48. Some delegations, referring to the phenomenon of "narcoterrorism", urged the
Commission to link in the draft Code th~ crimes of drug trafficking and terrorism,
with a view to promoting action by the international community to combat that
terrible scourge.

y

Article 18.

aecruitment, use, financing and training of
mercenaries

Several delegations supported article 18 as currently drafted and welcomed the
fact that it relied to a large extent on the 1989 International Convention against
the Recruitment, Use, Financing and Training of Mercenaries. Some however noted
with regret that, unlike the 1989 Convention, article 18 excluded the mercenary
himself from its scope and covered only those who took part in recruiting, using,
financing or training mercenaries.
49.

of

r

50. As regards paragra,ph 1, one representative felt that the terms "agents of a
State and "representatives of a State" were somewhat overlapping in their meaning
even if, from the point of view of international law, they were not equivalent.
Another representative felt that paragraph 1 was too restrictive. In his view, the
encouraging or tolerating of mercenary activities also constituted a crime against
peace.
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51. With respect to paragraphs 2 and 3, one representative pointed out that the
definition of the term "mercenary" appeared to exclude individuals who committed
one of the acts listed for a reason other than the expectation of receiving
material compensation. In his view, this point should be properly addressed in
another paragraph.
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Referring to paragraph (2) of the Commission's commentary to article 18, in
which the Commission said, inter alia, that article 47 of the 1977 Additional
Protocol I, to the Geneva Conventions dealt "with the status of mercenaries,
specifying that a mercenary shall not have the right to be a combatant or a
prisoner of war", one representative said that article 47 permitted a party to the
Protocol to deny the right to a mercenary but did not oblige a party to the
Protocol to do so. He furthermore pointed out that a mercenary without the right
to be a combatant or a prisoner of war benefited, as did any civilian definitely
suspected of activities hostile to the security of the State, from article 5, third
paragraph, of the Fourth Geneva Convention relative to the Protection of Civilian
Persons in Time of War (which in particular guaranteed him, in case of trial, the
rights of fair and regular trial) and would, in any event, be covered by article 75
of Additional Protocol I to the Geneva Conventions. He therefore suggested that a
provision along the lines of article 16 (b) of the 1989 Convention which contained
a reservation concerning international humanitarian law be included in article 18
of the draft Code.
52.

was
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53. Two representatives regretted that the definition of the term "mercenary"
contained in article 18 should be based on that of the 1989 Conventipn. One of
them pointed out that his country had not signed the Convention as it had
reservations to its text. The other felt that the definition of the term
"mercenary" should be broader than that contained in the 1989 Convention.
54. Some delegations questioned whether the recruitment, use, financing and
training of mercenaries were acts of sufficient gravity to justify their inclusion
in the Code. One of them pointed out that the trayaux preparatoires of the
Convention showed clearly that States did not agree as to whether violations of the
~bligations set forth in article 5 of the Convention should be considered, or
should always be considered, as crimes against the peace and security of mankind.
~rticle

x.

Illicit traffic in narcotic drug§

55. Several delegatic·ns welcomed the fact that the Commission had been able to
draft a provision characterizing as a crime against humanity the illicit traffic in
narcotic drugs, which constituted one of the century's evils and a scourge
affecting the well-being of mankind as a whole. al It was noted that the article
included within its ambit every conceivable act connected with the crime in
question, including money laundering operations, while at the same time excluding
isolated or individual activities of small dealers.
56. While generally supporting the article, one representative observed that its
scope ratione personae would have tu be reviewed at a later stage in the light of
the provision on complicity.

"

57. Reservations were on the other hand expressed on the article. One
representative felt that its wording was not sufficiently precise to serve as a
basis for the competence of an international jurisdiction. Another suggested a
more explicit approach whereby illicit traffic in drugs on a large scale was a
crime which all States, irrespective of where the actual crime had taken place,
could prosecute and which, in the most serious instances, could be prosecuted by an
international jurisdiction.
58. As regards the title of the draft article, one delegation suggested that it
should contain a specific reference to psychotropic substances.
59. With respect to paragraph 1, some delegations were~of the view that the words
"agents or representatives of a State" were not necessary and should be deleted.
They pointed out that if any individual could be a perpetrator of the crime there
was no need to single out a special category of individuals. As regards the

The question whether drug trafficking should also be characterized as a
crime against peace was discussed in r~lation to the corresponding draft articles
proposed by the Special Rapporteur. It is therefore dealt with in subsection 3
below.
~I
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enumeration of acts to be found in the paragraph, one representative observed that
the article proscribed not simply illicit traff~c in drugs, but rather the
undertaking, organizing, facilitating or encouraging of such traffic. He observed
that that approach, probably motivated by the desire to isolate as a crime against
humanity only those aspects of drug trafficking that were most serious and
therefore warranted being included in the Code as crimes, created a problem of
consistency with the 1988 Convention. In his view, illicit traffic should be
defined in a manner that approximated more closely to the definition in the
1988 Convention.

the
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60. The inclusion of the qualifying clause "on a large scale" was supported by
some representatives but gave rise"to reservations on the part of others, who held
that the activities of small and medium-size producers and intermediaries should
also be incriminated under the Code.
61. Some representatives felt that the article should cover drug use. The view
was on the other hand expressed that, while drug users certainly bore
responsibilities for drug trafficking, it would not be practical to define drug use
as an international crime.

le
With reference to the words "whether within the confines of a state or in a
transboundary context", one representative observed that activities carried out
"within the confines of a State" could not be regarded as crimes against the peace
and security of mankind, since they had no international consequences. In his
view, activities carried out within a State that were not linked in any way to
other types of activities should not be covered by the draft Code - an approach
which was consonant with the mandate entrusted to the Commission by the General
Assembly :In resolution 44/39, where reference was made to "persons engaged in
illicit trafficking in narcotic drugs across national frontiers". He added that
States could take domestic measures to regulate their citizens' activities in such
a way as to ensure respect for the sovereignty, territorial integrity and political
independence of other S~ates.
62.
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Speaking generally on paragraphs 2 and 3 some delegations pointed out that r
while those provisions represented a considerable effort at summarizing concepts,
the description of conduct or activities covered by the article should be expanded
and brought into line with article 3 of the 1988 Vienna Convention.
63.

64. With specific reference to paragraph 2, one representative expressed the view
that the forms of participation in the crime listed in the text should be made
punishable separately.
65. Some representatives commented on the phrase "or transfer of property by a
person who knows that such property is derived from the crime defined in the
present article in order to conceal or disguise the illicit origin of the
property". One of them pointed out that the terms "who knows" and "in order to
conceal" were too subjective. Furthermore, he saw no reason why a distinction
should be drawn between individuals who undertook, organized, facilitated, financed
or encouraged illicit traffic in narcotic drugs and individuals who were involved
in such activities through financial institutions, banks and investment companies
1 •••
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and why one category of individuals would be punished for having committed the
crime itself, where as in the case of the other category of individuals, it would
be necessary to prove that they had known that the property in question had been
derived from the crime. After observing that the individuals in the first category
were generally nationals of developing countries, whereas the second category
involved individuals and institutions in developed countries, he suggested the
terms in question be deleted from paragraph 2. Another delegation proposed that
the words "or must have known ll be added after the words "who ::nows" in paragraph 2,
so as to cover cases where it could not be proved that the individual in question
actually had knowledge of the criminal origin of the funds, but would have known
had he applied the diligence required under specific circumstances.
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66. The concept of "money laundering", which paragraph 2 was intending to cover
according to the commentary thereto, was viewed as falling under the definition of
accessory after the fact.
67. As for paragraph 3 one delegation suggested that it should become paragraph 1,
thus facilitating the interpretation of current paragraphs 1 and 2. Another
delegatio~ pointed out that while paragraph 3 was by and large complete, it did not
include the illicit sale of chemicals required for drug production. In connection
with the words "contrary to internal or international law", one representative,
after noting that the ol"iginal draft had used the phrase "contrary to the
provisions of the conventi.t:)ns which have entered into force", remarked that the
dual reference to internal law and international law was unclear and seemed to
leave unanswered the question of the reconciliation of a conflict between internal
and international law. He suggested that, if the purpose of the reference was to
ensure that certain acts were excluded from the definition of illicit traffic,
another formulation should be used to achieve that purpose. He further remarked
that a phrase such as "contrary to applicable international conventions" might be
better than the phrase "contrary to international l~w".
68. Some representatives ref :red to the commentary to the article. One of them
said that it was difficult to understand the comment in paragraph (1) that the 1988
Convention did not make the crime of illicit traffic an international one. Another
representative, also r~ferring to paragraph (1), observed that the wording seemed
to imply that only paragraph 3 of the article dealt with psychotropic substances as
well as with narcotic drugs. In his understanding, all three paragraphs of the
article dealt with both narcotic drugs and psychotropic substances and both were
covered by the abbreviated expression "narcotic drugs" used in the title and the
first two paragraphs. As regards paragraph (6) of the co~entary, one
representative disagreed with the statement that paragraph 2 of the article
explained the meaning of the words "facilitating" and "encouraging" in paragraph 1;
in his view, paragraph 2 did not e~plain the meaning of those words, but only
indicated a particular situation which would be covered by them.
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3.
(a)

COmments on draft articles submitt,d by the Special Rapporteur
and referred by the COmmission to the Drafting Committ~

Complicity, conspiracy and attempt
(i)

General remarka

69. Some delegationc favou~~d an approach whereby complicity, conspiracy and
attempt, which in their view were only punishable in connection with the principal
crime and were therefore of an accessory character, would be dealt with in the
section of the draft Code dealing with general principles. They held that it
should be left to the court to determine whether a person's involvement in the
commission of a certain crime through such forms of participation had been
sufficient, for instance, to make the persoD a perpetrator on the basis of
complicity.
70. Other delegations supported the Special Rapporteur's approach of treating
complicity, conspiracy and attempt as separate offences. In their view, such an
approach was justified taking into account the extremely serious nature of crimes
against peace and security of mankind and in order to strengthen the deterrent
aspect of the Code; it was also more likely to ensure that participants in a crime
who otherwise might escape criminal responsibility on the ground that they had not
actually participated in the commission of the crime but whose conduct was in fact
as reprehensible as that of the principal perpetrators, were duly covered by the
Code.
71. Still other delegations favoured a case-by-ease approach. Thus one
rQpresentative said that complicity, conspiracy and attempt should be examined in
relation to each of the crimes enwnerated in the draft Code in order to determine
whether the application of each of these notions was possible with regard to each
of the crimes. Another representative was of the view that it was not possible to
give a.general answer to the question of whether complicity, conspiracy and attempt
should be treated as separate offences or grouped together under the heading of
general principles; the nature of the crime and the specific form of participation
would have to be taken into account in each particular case. So far as complicity
was concerned, he favoured the inclusion in the appropriate section of the draft
Code of a general principle on various forms of participation in a crime before it
was committed. As for complicity after the commission of the crime, conspiracy and
attempt, he felt they should be included in the draft Code as separate offences. A
further view was that, while complicity and conspiracy should be treated as
separate crimes, attempt should be examined in relation to each of the crimes
covered by the draft Code.
72. Some representatives, while acknowledging that the placement of the draft
articles on complicity, conspiracy and attempt among the general principles might
be useful, remarked that if it was intended that offences under the draft Code
should be established in relation to those concepts, the articles shOUld be placed
in the section on specific offences, an approach which, however, need not rule out
their placement in the section on ge,~ral principles. One of those representatives
considered that it was important to complement the identification of substantive
I • ••
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crimes against the peace and security of mankind with the attachment of
international criminal responsibility to persons who participated in such crimes as
accomplices or conspirators, but of less importance, perhaps, to make the attempt
to commit a crime an offence under the draft Code.
(ii)

Draft article 15 (Complicity)

73. Several delegations supported the new version of draft article 15 submitted by
the Special Rapporteur and reproduced in footnote 27 of the Commission's report.
One of them, after pointing out that the Commission should not be too ambitious,
since complicity and other notions could not be defined with all the desired
precision, at least at the international level, felt that the Special Rapporteur's
new version of t.he draft article contained the appropriate guidelines to enable the
judge to determine the responsibility of each of the accused and thus to
distinguish perpetrators from co-perpetrators and accomplices. In this context, he
drew attention to the difference between co-perpetrators and accomplices. He
further noted that, while the earlier version of draft article 15, paragraph 2,
reproduced in footnote 26 of the Commi.ssion's report had taken into account
accessory acts prior to or concomitant with the principal offence and subsequent
accessory acts, it had not been sufficiently broad to cover all types of
complicity. He endorsed the Special Rapporteur's view on the link between the act
and the perpetrator, and on the fact that complicity comprised material,
intellectual as well as abstract acts and supported the new version of draft
article 15, which he found suitably precise.
p

"

74. Another representative viewed the new version as a great improvement over the
former one because it was descriptive, more detailed and more precise. A third
representative, after remarking that the distinction between being the principal
and the accomplice had been rendered extremely difficult by the sheer scale of
o~9anized crime and its internationalization, noted with satisfaction that the
':0 ""t'ised version proposed by the Special Rappor.teur seemed to have taken into
account the common concern of members of the Commission to make provision for the
criminal liability of individuals carrying out official functions.
75. Some delegations, while generally supporting the new version of draft
article 15 proposed by the Special Rapporteur, made suggestions aimed at improving
its wording or clarifying its content. Thus one representative, after remarking
that the new version of draft article 15 rightly covered both physical and
intellectual acts and addressed the question of the tempQral succession of acts of
complicity, insisted on the need to specify in subparagraph (c) that, in order to
constitute acts of complicity, acts occurring after a crime must have been
committed on the basis of an understanding or an agreement, entered into before or
after the commission of the crime.
76. The same subparagraph (c) gave rise to reservations on the part of some
representatives. One of them indicated that under the law of his country
complicity arose only as a result of accessory acts prior to or concomitant with
the principal offence, and that he could see no good reason for extending the
concept to include assistance given to the perpetrator after the commission of a
crime. Another remarked that an agreement prior to the commission of the offence
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was the key element of complicity after the offence and that an act which did not
help the principal to perpetrate an offence did not constitute complicity after the
offence, but rather a separate crime. One representative expressed readiness to go
along with this approach, even though he favoured the inclusion of acts subsequent
to the commission of the crime as acts of complicity.
77. One representative suggested that it be made clear that complicity applied not
only to crimes against the peace and security of mankind but also to attempt and
conspiracy, and that the scope of the definition of complicity be reduced by
1imitirlg the applicability of the ~raft article to intentional acts. After
emphasizing that in the case of crimes against peace and crimes against humanity
care should be taken not to apply the concept of complicity as it was understood in
traditional criminal law, he indicated that it would not be reasonable to charge
individuals with complicity in an international crime if all forms of resistance
would have proved futile. He suggested that in all such cases greater discretion
should be left to the judge in determining, in each specific case, the role of the
various participants and the link between the act and the perpetrator. He noted
with satisfaction that the draft article covered incitement, which was closely
related to propaganda, and pointed out that it would be wrong to underestimate the
control which belligerent and racist propaganda could exert over the masses or to
invoke freedom of expression, information or the press in tolerating such
activities.
78. Another representative, after endorsing the concept that every person
associated with a crime under the Code, whether he be an originator of the crime or
merely an executor, should be inculpated - an approach which was all the more
just~fied as the crimes to be covered by the Code were invariably committed bt a
number of persons - observed that care should be taken ensure that the persons
inculpated had acted intentionally or in the knowledge that they were committing an
unlawful act. As to whether the notion of complicity should include not only acts
prior to or concomitant with the principal offence but also subsequent acts, he
supported the latter solution provided that there was a nexus between the principal
offence and subsequent accessory acts. He added that, from the point of view of
form, the new version of the draft article could bear improvement since a literal
reading of the first paragraph conveyed the impression that it contained the
definition of the crime of complicity, whereas in reality the definition was
contained in subparagraphs (a), (b) and (c) of the second paragraph.
79. Some representatives felt it necessary to define the terms "principal" and
"accomplice", as that would be of practical significance to the court in
determining penalties, even though one of them recognized that given the specific
nature of the draft Code it would be difficult under certain circumstances to
differentiate a principal from an accomplice. The same representative added that,
while physical and non-physical complicity had been dealt with adequately in
subparagraphs (a) and (b) of the second paragraph, the wording could still be
improved.
80. Other delegations, however, did not think that there was a need to try to
define the principal perpetrator of the crime. It was noted in this connection
that the distinction between co-perpetrators and accomplices was ~ometimes
difficult to draw and that it should be left to the jUdge to determine the
I • ••
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responsibility of each of the accused. A further remark was that the definition of
the crime was itself a definition and identification of the perpetrator.
81. As regards the concept of "abetting" in subparagraph (a) of the draft article,
one representative regretted that this concept had been included in the definition
of complicity because, like conspiracy and attempt, abetting was an offence in
itself and should therefore be defined in a separate article. Another
representative pointed out that a person abetted the commission of a criminal act
when he or she instigated any person to commit such an act, or engaged with other
persons in any conspiracy and internationally aided the commission of any criminal
act. He suggested that, by way of explanation, the draft article shoula also refer
to "voluntary concealment of material facts and facilitating commission of any such
act".
82. A number of concrete proposals were made as regards the wording of the draft
article. Thus it was suggested that the first sentence of the draft article should
be redrafted as follows:
"Participation in the commission of a crime against the peace and security of
mankind in the manner set out in subparagraphs (a), (b), and (c) constitutes
the crime of complicity"

"

and that the words "the following are acts of complicity" should be deleted.
Another remark was that the text should make it clear that the acts constituting
the crime had to be carried out in concert. One representative considered the new
wording of the draft article as too wide and imprecise. He observed that the
provision of means would only be an offence if the provider knew that those means
were going to be used to commit a crime. As for the making of a promise, he felt
that if that were considered as a separate element of complicity, it should be
specifically related to the commission of the offence and should be known to the
promisor to be so related.
83. Several reformulations of the draft article were proposed.
concerned subparagraphs (a) and (c) and read as follows:

One of them

"The following are acts of complicity:
"(a) Aiding or abetting in any way the commission of a crime, even if it
would otherwise still have been committed;

"•••
"(c) Furnishing aid or assistance after the commission of a crime by
virtue of promisee made prior to its commission."
84.

Another reformulation of the entire draft article read as follows:
"Article 15.

Complicity

"Taking part, without direct participation, in the commission of a crime
against the peace and security of mankind constitutes the c~ime of complicity.
I •••
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"The following are acts of complicity, whether by action or by omission:
"(a) Inspiring the commi,\ssion of such a crime by.. inter alia, promises,
threats, abuses of authority or power, instructions, incitement, urging,
instigation or abstention, when in a position to prevent it;
"(b) Gifts, aid, assistance or provision of means to the direct
perpetrator which facilitated the act, knowing that they would be used for
that purpose;
"(c) Aiding the direct perpetrator, while knowing of "his criminal
conduct, to evade criminal prosecution either by giving him refuge or by
helping him to eliminate the evidence of the criminal act."
It was explained that the suggested text underscored the following points and
introduced the following changes with regard to the revised text of the Special
Rapporteur: The accomplice was not a perpetrator, hence the phrase "without direct
participation"; the crime of complicity could be committed by action or by
omission; intellectual acts should logically precede physical acts, hence the
transposition of subparagraphs (a) and (b); included among intellectual acts were
abuses of authority or power, so as to take into account a superior officer's
consent to a crime or to instructions which might be direct orders to commit a
crime; included among physical acts were gifts, which might be of a pecuniary
nature, al; well as the concept of an act committed with full knowledge of the
facts; the phrase "after the commission of a crime" had been deleted, and the scope
of subparagraph (c) extended by including the concept of knowledge of the criminal
cond~ct of the direct perpetrator of the crime.
85. Addressing jointly the notion of complicity and the notion of conspiracy, one
representative noted that, while the new versions defined both complicity and
conspiracy in terms of 'Pparticipation" in the commission of a crime, the ,text
contained no definition of the latter concept. He observed that, if attention was
to be focused on the acts which constituted a crime of complicity or conspiracy,
there was no longer any reason to make "participation" the key element of ths
definition. He further remarked that the reason for the separate treatment of
preparatory acts of complicity and conspiracy appeared to be a desire to charge and
punish an accomplice less severely than the perpetrator of the substantive
offence. In his view, it was difficult to understand why a person should be
charged for only part of a crime if in fact the whole crime had been committed with
his participation. After pointing out that an accomplice was usually a person who
participated in the commission of a crime and not simply a person who participated
only partially, he stressed that the article on complicity changed that customary
understanding by defining an accomplice as a person who could not be charged and
convicted of the substantive crime but only of a secondary participatory offence.
In his vie~" it might perhaps be more prudent, if it was impossible to lay down a
simple definition for crimes of complicity and conspiracy, to allow the court
itself to determine the degree of criminal responsibility of A and B, in a case
where A helped B to carry out a crime, and to reflect the distinction, if any, in
the sentences imposed rather than in the offences with which they were charged. If
on the other hand no crime other than certain preparatory acts ha4 actually been
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committed, the situation would be equivalent to that of attempt, as specified in
draft article 17. He concluded by remarking that the &ifficulty with incomplete
crimes of that sort was due to a desire to distinguish between: (1) mere
preparatory acts; (2) the commencement of execution: and (3) the crime itself.
Although he appreciated the need clearly to define all offences, he thought that
that concern should not be taken too far: the definitions of complicity and
conspiracy could be left at the level of general principle, because there might be
cases in which an accomplice, under the terms of draft articles 15 and 16, should
be punished more severely than the actual perpetrator of an offence.
86. Some delegations commented on issues reflected in paragraphs 47 and 48 of the
Commission's report. One representative said that the fact that it was
impracticable to prosecute a whole nation was no reason for not applying the
concept of complicity to crimes against humanity; the concept could be just as
effective as it was in relation to war crimes committ~d by individuals if
prosecution was confined to leaders and organi~o.rs. He further rejected, as did
also another representative, the contention t~
:he weak point of the
International Convention on the Suppression
anishment of the Crime of
Apartheid was that the application of the con~~pt of complicity in traditional
criminal law unduly widened the circle of offenders. In the view of both
representatives, this was a gratuitous and unwarranted criticism of the Convention,
whose "weak point" stemmed from the lack of political will on the part of certain
countries to engage in a meaningful struggle against apartheid.

"
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87. Some delegations expressed reservations on the whole approach followed so far
on the notion of complicity because the notion of participation had not as yet been
given sufficient weight in the draft Code. One representative in particular
indicated that complicity was merely one of the forms of participation in a crime
and could not be considered a separate or independent crime. He suggested that the
question of complicity be dealt with in connection with the general problem of
participation, which had yet to be properly addressed in the context of the draft
Code~
After remarking that many of the crimes in the Code could not be committed
by single individuals, the most conspicuous examples being aggression and colonial
domination, he stressed that the question of responsibility for such crimes, to
which the existing provisions failed to provide an adequate answer, could be
resolved by indicating who could be held responsible in the case of each crime, by
drafting a general provision covering that point or by a combination of those two
solutions; whatever the solution adopted, complicity should, in his view, be
treated in the context of participation, not as a separate crime.
88. Along the same lines, another representative said that it was preferable to
abandon the traditional perpetrator/accomplice dichotomy and to adopt the broader
notion of "participant", an approach which would have as a consequence that the
traditional descriptions of acts of complicity, such as aiding and abetting, became
unnecessary, as did the very concept of complicity, since "part.icipation"
encompassed all cases in which more than one person was the active subject of the
crime. He noted that the revised article 15 submitted by the Special Rapporteur
mixed the two approaches, as it affirmed that "participation" constituted the crime
of complicity and then listed a series of acts of complicity. In his view, the
artiCle would have been simpler and clearer if it had been faithful to the idea of
"participation".
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89. On the other hand, the view was expressed that the formulation of a general
provision on criminal participation, as suggested by some members of the
Commission, created a danger of giving the judge an excessive role in the
assessment in each specific case without supplying him with the requisite
information; furthermore, it was remarked, the concepts of perpetrator and
accomplice had long been embodied in criminal law, and an accomplice to a crime
provided for in the Code would be liable to the respective penalty.
(iii)
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Draft article 16 (Conspiracy)

90. Some delegations fully supported the inclusion in the draft Code of the notion
of "conspiracy" as distinct from that of "complicity", as well as the revised
version of draft article 16 proposed by the Special Rapporteur and reproduced in
footnote 29 of the Commission's report. Those delegations stressed that in the
case of conspiracy no distinction was made between direct perpetrators and indirect
perpetrators, perpetrators and co-perpetrators or perpetrators and accomplices,
since all were acting in concert. In their view, the draft Code should not have a
scope more limited than that of the Convention on genocide, apartheid, narcotic
drugs and slavery, which had tended to confirm the trend towards distinguishing
between conspiracy and complicity. One representative indicated that only the
notion of conspiracy would make it possible to put forward such elements as
criminal intent, agreement with another person and attempt to execute the crime.
He drew attention in that connection to the first sentence of paragraph 66 of the
Commission's report, which summarized the Special Rapporteur's response to certain
questions raised. In his view preparatory acts, such as participation in a plan to
incite or carry out a war of aggressilon, were punishable and called for an
app~opriate penalty. Moreover, certain acts, such as genocide and apartheid, were
precisely the kinds of crimes which could be perpetrated only where there was a
conspiracy between one group and the State against other ethnic, religious,' racial,
tribal or cultural groups.
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91. Some delegations elaborated on the elements constituting the notioniof
"conspiracy". One representative indicated that, while one element was·an
agreement between two or more individuals to plan and commit a crime, another
element was the physical acts performed to carry out the crime planned. Another
representative defined conspiracy as "an agreement between persons to commit an
illegal act, or to cause such an act to be committed, or to commit an act that was
not illegal by illegal means or to cause such act to be committed, irrespective of
the legality of the ultimate object of such agreement." Still another
representative pointed out that conspiracy was punishable where two or more persons
participated in a common and established plan to perpetrate a crime even if no
crime was committed. In his view, assessment of the degree of culpability should
be influenced by the knowledge that there could be cas~s in which a proposal to
form a conspiracy was made and not agreed to and in which a conspiracy was followed
by an act begun or completed in preparation for the commission of a crime. He
remarked that some international crimes, such as genocide, could not be committed
by individuals acting alone, and this raised the problem of collective
responsibility, a legal concept to be handled carefully, taking into account the
nature of the crime. A fourth representative, while agreeing that conspiracy
should be included as a separate offence in the list of crimes, c~nsidered it
I • ••
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essential that the concept should be clearly defined so as to avoid any overlap
with complicity or attempt. In his view, it should also be made very clear that
all participants in the conspiracy actually committed the same crime and were
subject to punishment in accordance with their respective roles in the conspiracy.
92. Some delegations, while supporting the inclusion in a separate provision of
the notion of conspiracy and approving in general the new version of draft
article 16 presented by the Special Rapporteur, made proposals regarding its
current drafting. One delegation believed that the draft article should
specifically refer to mens rea as an additional element of the crime. As regards
the first paragraph, one delegation proposed to amend it to read "a common and
established plan". Another delegation held that the words "participation in a
common plan" placed too much stress on the overt acts as a necessary element of
conspiracy and suggested that the paragraph be deleted. The word "jointly" in the
second paragraph was characterized as "confusing" by one delegation, which proposed
its deletion. Also with respect to the second paragraph, one delegation suggested
replacing the words "the participants" by the words "two or more participants".
Another delegation pointed out that since in a conspiracy all participants were
perpetrators it would not be appropriate to include in the definition of conspiracy
acts which were committed jointly by several persons, since that would limit
participation, or the concept of perpetrator, to those who physically carried out
the crime.

"

93. Some delegations were critical of the new version of draft article 16. One
representative pointed out that, while the concept of conspiracy covered what were
known in some legal systems as criminal agreements, the proposed text did not
clarify the basic elements of conspiracy; rather it gave rise to confusion between
the concepts of conspiracy and complicity. He stressed the need for a clear
distinction, even if more detailed formulations were required. Another
representative expressed preference for the original version of draft article 16,
reproduced in footnote 26 of the Commission's report, because it was more explicit
about the question of responsibility and because in the two alternatives proposed
for paragraph (2) it highlighted both the individual and the collective dimensions
of responsibility. In her view, each participant in a conspiracy was responsible
not only for the acts he personally committed but also for all the acts committed
collectively by all the parties to the conspiracy; only the degree of culpability
and the penalty imposed would vary according to individual participation. She
added that conspiracy differed from complicity in that, in the case of conspiracy,
no distinction was made between direct perpetrators and~indirect perpetrators.
Also in support of the earlier version, one representative said that the desired
objective was to combat the idea that no individual was responsible for collective
crimes and felt that the original version of the draft article was much more
explicit in that regard. He further remarked that, although crimes such as
genocide and apartheid could not be committed by isolated individuals but arose
from a common plan involving joint responsibility, that joint responsibility did
not necessarily imply collective punishment, because the mere fact of belonging to
a group could not be viewed as an act of complicity. In his view, the second
alternative text of paragraph (2) of the original version of draft article 16 was
closer to that concept.
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Some delegations proposed complete reform~lations of the draft article on
conspiracy. Thus, one delegation proposed that the first paragraph be deleted and
that the second paragraph be reformulated as follows:
94.

"Conspiracy means any agreement between two or more persons to commit a
crime against the peace and security of mankind."
Another delegation, after observing that draft article 16 made no reference to
cooperation in a common plan as a form of complicity, even though in its view the
co-perpetrator was more culpable than the accomplice, suggested the following
reformulation:
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"The act of preparing a common plan to commit any of the crimes defined
in this Code or participation therein constitutes conspiracy."
Reservations or doubts were on the other ha~d expressed as to the inclusion of
conspiracy in the draft Code as a separate crime. Thus, one representative held
that such an approach was questionable except in relation to crimes against peace
in accordance with the principle adopted by the NUrnberg Tribunal, and to
conspiracy to commit genocide as punishable under article III of the 1948
Convention on the Prevention and Punishment of the Crime of Genocide. Another
representative felt that the concept of conspiracy had not become a part of geueral
theory in all national criminal codes and therefore doubted the wisdom of
introducing that concept in international criminal law. Still another
representative drew attention to the complexity of the problem, pointing out that
while in common law systems "conspiracy" was a separate crime, the concept of
complot in continental law systems had a far more limited ~pplication and that the
introduction of the concept of conspiracy in international law had proved
difficult. He doubted whether agreement to commit a criminal act not followed by
the commission of the act should have a place in an instrument such as the draft
Code which was intended to punish only very serious crimes, and was inclined to
regard conspiracy as a particular form of participation in the crimes defined in
the Code.
95.
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(iv)

Draft article 17 (Attempt)

96. Several delegations supported the inclusion of the concept of attempt in the
draft Code as well as the new version of draft article 17 proposed by the Special
Rapporteur and reproduced in footnote 31 of the Co~ission's report. It was said
in this connection that the new text filled the legal lacuna left by the former
text as reproduced in footnote 30 of the Commission's report, which had not defined
attempt. The remark was also made that the new version of draft article 17 was
more balanced than the initial version, and more clearly highlighted the elements
of harmful intent and gravity which distinguished punishable attempt and
non.-punishable intent. Some delegations pointed out that the new version of the
draft article rightly referred to the concept of attempt in general terms and left
it to the discretion of the court to determine its applicability on a case-by-case
basis. One representative, while supporting the new version presented by the
Special Rapporteur, pointed to the dif~iculties which would inevitably arise from
its impleme~tation owing to the fact that a mere attempt. was not ~reated as a
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punishable act under the legislation of some countries. He noted, however, that an
attempt should be regarded as a commencement of execution. He further remarked
that the definition of attempt would not be complete without the moral element
proposed by the Special Rapporteur, namely, the failure or halting of the act only
because of circumstances independent of the perpetrator's intention.
97. Some delegations, while supporting in general the new version of draft
article 17 submitted by the Special Rapporteur, offered suggestions with a view to
improving it. Thus, one delegation recommended that the two paragraphs of the
draft article be combined. Another delegation supported the definition given by
the Special Rapporteur provided that it excluded mere intent and preparatory acts
not followed by execution. Still another delegation thought that the definition of
attempt should also refer to any act towards the commission of a crime or to cause
such a crime to be committed.
98. Concrete proposals were also made with specific reference to the second
paragraph of the proposed provision. One delegation suggested that the words
"independent of the perpetrator's intention" be replaced by "alien to the
perpetrator's intention". Another delegation suggested that the second paragraph
be amended to read:
"Attempt means any commencement of execution of a crime against the peace
and security of mankind or the commission of unequivocal acts leading directly
to its execution that failed or were halted only because of circumstances
independent of the perpetrator's intention."
The same delegation added that the seriousness of the attempt should be a factor in
determining whether or not it was punishable, and that it should be left to the
judge to decide on a case-by-case basis.
,.

99. Some delegations, while not ruling out the possibility of including the notion
of attempt in the draft Code, elaborated on specific aspects of their position on
this notion.
.~

100. Thus, one representative felt that while it was difficult, although not
impossible, to include attempt among the crimes against peace, the same was not
true in respect of crimes against humanity. He also noted that attempt as
envisaged in draft article 17 was not clearly differentiated from an abortive
crime. He therefore suggested, first, that the concapt~of perpetrator of a crime
against the peace and security of mankind should be defined so that a distinction
could be drawn between accomplice and accessory after the fact, and secondly, that
the concept of an abortive crime should be added to that of attempt: an abortive
crime would be one in which the perpetrator had done everything in his power to
execute the crime but had failed because of circumstances independent of his
intention, whereas attempt would refer to cases in which the perpetrator commenced
execution of a crime through direct acts but failed to carry it through.
101. Another representative, after recalling that the concept of attempt was not
included in the charters of the international military tribunals or in the
Principles of International Law Recognized in the Charter of the Nurnberq Tribunal,
I •••
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nor in the 1954 draft Code, suggested that the concept of attempt as defined in the
new version of draft article 17 should be reserved for crimes against humanity,
since it was difficult, in the case of crimes against peace, such as aggression, to
distinguish between a commencement of execution and the act itself.
102. A third representative felt that the Commission could give greater priority to
attempt in order to arrive at a more rigorous definition of the notion. He took
issue with the view reflected in paragraph 71 of the Commission's report that
attempt was more easily conceivable in the case of a crime against humanity than in
the case of a crime against peace and suggested that the proposed provision should
include a definition of commencement of execution while explicitly mentioning
preparatory acts, which were of cardinal importance in a case involving an attempt
against peace.

103. One representative while favouring the inclusion in the section on general
principles of the draft Code of a provision to the effect that attempt to commit a
crime should be treated in the same manner as the actual commission of the crime,
held that an attempt which did not lead to the commission of the crime might entail
a lesser sentence than if the crime had actually been completed. In his view, it
might also be useful to include a provision under which an attempt to commit a
crime in circumstances which could not possibly lead to the actual commission of
the crime would not entail criminal responsibility •
(b)

International illicit traffic in narcotic drugs

104. Many delegations welcomed the fact that the Special Rapporteur in his eighth
report had submitted two draft articles on international illicit traffic in
narcotic drugs, namely, draft articles X and Y, to be found in their original
version in footnote 32 of the Commission's report, and in their revised version in
footnote 34 of the report. The inclusion of drug trafficking in the draft Code was
widely supported. It was said in this connection that drug trafficking constituted
a threat to the health and well-being of peoples and had frightening implications
for all States, especially for small States.
105. Many delegations favoured the incrimination of drug trafficking both as a
crime against peace and as a crime against humanity, as proposed by the Special
Rapporteur in draft articles X and Y, respectively. It was said in this connection
that drug trafficking clearly qualified both as a crime against humanity, inasmuch
as it threatened the health and well-being of mankind, and as a crime against
peace, in view of possible linkages between drug barons and drug cartels on the one
hand and terrorists and mercenaries on the other, and of the threat to
international peace and security resulting therefrom. It was also pointed out that
as a crime against humanity, drug trafficking on a large scale constituted an
attack on the right to life, physical integrity and health of peoples which could
be compared to a form of genocide, and that as a crime against peace, it endangered
political stability and had a destabilizing effect on some countries, thus
constituting an obstacle to harmonious international relations.

106. More specifically, one representative observed that drug trafficking could
affect international peace by giving rise to a series of conflicts, for example,
/
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between the prod.ucer or dispatcher State, the transit State and the destination
State, i.e., the Sta~e where narcotic drugs and psychotropic substances were
delivered. distributed, sold and consumed. While remarking that great care should
be taken to depoliticize any action to be taken in respect of individuals or legal
persons, whether or not they were agents or representatives of a State, he agreed
in principle that private groups or public officials could be perpetr~tors or
accomplices in respect of illicit traffic in narcotic drugs, thereby threatening
international peace, and that a State's stability could be undermined as a result
of acts committed by individuals engaged in narcoterrorism. He furthermore
remarked that failure by some States to cooperate in dealing with such acts in
their territory as the transit and distril·ution of narcotic drugs and psychotropic
substances and fi10ney laundering could lead to social and economic breakdown in
those States, which would inevitably have an impact on their relations with the
other members of the international community.
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107. Some delegations, while supporting the characterization of drug trafficking as

a

a crime against humanity, queried its characterization as a crime against peace.
It was said in this connection that the fact that drug trafficking was often linked
with terrorism and was a potential source of conflict between States did not
provide sufficient grounds for it to be characterized as a crime against peace.
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other reasons were invoked against a dua~ characterization. Some
delegations felt that there was no practical reason to have two separate provibions
cha:'3cterizing the illicit traffic in narcotic drugs as a crime against peace on
the one hand and as a crime against humanity on the other, and questioned in
general terms the usefulness of distinguishing in the Code between crimes against
peace and crimes against humanity. One representative pointed out that the mere
involvement of the State as envisaged in draft article Y (crime against humanity)
did not appear to justify the dual characterization, because ultimately only
individuals WQuld be held responsible for the offence. He felt it preferable to
adopt a single draft p~ovision treating the offence as a crime against the peace
and security of mankind because the twofold characterization might in practice give
rise to a splitting of charges if two counts arising out of the same offence were
proffered against the same defendant. Another representative said that the debate
on whether drug trafficking should be treated as a crime against peace, a crime
against humanity or a crime against the peace and security of mankind, drew
attention to the ambiguities involved in those distinctions.
108.
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109. Some delegations, while supporting the dual characterization of drug

trafficking as a crime against humanity and a crime against peace, wondered if the
distinc~ion had been clearly brought out in the respective d~aft articles and
expressed some doubts concerning the scope and contents of the proposed
provisions. Thus, one representative pointed out that according to the new
versions of draft articles X and Y drug trafficking as a crime against peace would
have what wa~ described in paragraph 81 of the Commission's report as a State
aspect, on either an iLternal or an international plane, whereas as a crime against
humanity it would in most cases have an impact on a State, on an internal plane,
affecting large sections of the population. He felt however that, contrary to the
analysis in paragraph 81, there could be cases where drug trafficking had an
international aspect without being necessarily a crime against peac~: for example,
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when the international effect was not such as to. pose a threat to international
peace or relations but great harm was done to the population in the producer and
consumer countries, the proper classification was a crime against humanity. He
noted that both draft articles X and Y quite properly confined the crime to mass
traffic in drugs on a large scale. In his view, however, emphasis should be placed
more on traffic on a large scale than On mass traffic: if "mass" meant involving
large sections of the population, some types of drug trafficking which existed on a
large scale ln terms of the quantity being traded might not necessarily involve
large sections of the population and on that account would not qualify as crimes
under the Code. He further observed that there was no need to define the term
"organized on a large scale·' since the question of its meaning could be left to the
appropriate court. In his view, the main difference between draft articles X and Y
submitted by the Special Rapporteur was that, whereas draft article X was confined
to drug trafficking in a transboundary context, draft article Y dealt with
trafficking that might be in the context of a State or in a transboundary context,
a distinction which, according to him, was not adequate.
110. Referring to the scope and contents of the proposed prov1s1ons, one

representative held the view that direct perpetrators and individuals who provided
advice and training in connection with the activities in question, who directed or
tolerated such activities, who engaged in trafficking or who consumed narcotic
drugs and psychotropic substances, should all share equal criminal responsibility
under a code of crimes against the peace and security of mankind. He pointed out
that narcoterrorism was financed solely from the proceeds of sales to consumers and
that the relationship between traffickers, terrorists and consumers must therefore
be taken into account when the degree of responsibility was determined and when the
relevant rules were prepared: if widespread consumption of narcotic drugs and
psychotropic substances was a serious threat to the health of all mankind, the
crimes associated with drug addiction and with the social environment in which
drugs were consumed were also a serious threat to all mankind.
111. Along the same lines, another representative pointed out that the tendency to

concentrate on measures to curb th~ supply of drugs while disregarding the growth
in demand was evident in the formulations proposed by the Special Rapporteur.
After recalling that the problem of consumption had been addressed in the 1988
Convention, he suggested that while it might well be appropriate to leave the issue
of consumption to be regulated by national laws, the Commission should at least
consider the issue so as to determine to what extent it should also be addressed in
the draft Code.
112. Still another representative was of the view that the new versions of draft

articles X and Y presented by th~ Special Rapporteur were ambiguous for the
following reasons: first, because the text failed to specify that the drugs were
used for an illegal or unlawful purpose, and secondly, because the provisions did
not indicate ~bat exactly constituted traffic "on a large scale".
113. The advisability of combating drug trafficking at the level of international
criminal law was on the other hand questioned by several delegations, which viewed
concerted national efforts as the best response to that challenge. Thus, one
representative stated that he could not endorse the two draft articles
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characterizing illicit drug trafficking as a crime against peace and a crime
against humanity as proposed by the Special Rapporteur, whether in the context of
the codification or even of the progressive development of international law.
After pointing out that the 1988 Convention, which strengthened international
cooperation in the prevention and punishment of such traffic, stopped short of
characterizing illicit drug trafficking as a crime against humanity, he observed
that the characterization of "crime against peace" or "crime against humanity" had
so far been reserved for crimes such as aggression, genocide or war crimes and that
in order to warrant such a characterization the offence must be of a serious nature
and be defined with precision. In his view, transboundary traffic organized on a
large scale did not necessarily meet the criteria for characterization as a crime
against peace or a crime against humanity, even though its suppression should be
given the highest priority by the international community.
114. Another representative considered that it was unnecessary to deal with drug
trafficking in the draft Code since the national legislation and judicial systems
of States effectively punished crimes related to drug trafficking. He pointed out
that from a legal point of view it was the responsibility of the State on whose
territory the crime was committed to institute proceedings and recalled that since
the beginning of the century the crimes in question had been the subject of 15
international conventions. He indicated that, as a signatory to the 1988
Convention, his country was profoundly ~ommitted to the international campaign
against illicit trafficking and was in the process of streamlining its national
legislation in order to bring it into line with·the provisions of the Convention.
In his opinion, the offences under consideration could more effectively be dealt
with under domestic legislat~~n and it was premature to tackle them at the
international level, if only because of the current lack of an international
mechanism to punish those engaged in drug trafficking.
"

"

115. Still another representative emphasized the importance of cooperation 8rr.ong
States to combat international drug trafficking. She stressed that the failure of
some States to cooperate by combating manifestations of that crime within their own
territory, including transit, distribution, sale, consumption and money laundering,
contributed to the disintegration of society, and welcomed the emphasis placed in
paragzaph 85 of the Commission's report on international cooperation as a key to
the eradication of the scourge of drug trafficking.
After recalling that her
country had concluded bilateral cooperation agreements with some countries which
had shown the required degree of political will, she stressed that the relevant
provisions of such agreements should preserve the principles of sovereignty,
territorial integrity and political independence. ~/
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For the comments made at a subsequent staqe on article X (Il~icit traffic
in narcotic drugs) as provisionally adopted by the Commission~ see paragraphs 55-68
above.
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(c)

Breach Qf a treaty designed tQ ensure

inte~natiQnal

peace and security-

116. Referring tQ paragraphs 89 tQ 92 of the CQmmissiQn's repQrt and tQ the draft
article entitled "Breach Qf a treaty designed tQ ensure internatiQnal peace and
security", SQme delegatiQns suppQrted the inclusiQn Qf the prQposed prQvision in
the draft CQde. They underlined the impQrtance of the treaties in question,
including arms limitatiQn and disarmament treaties, and the universal cQndemnatiQn
that their viQlatiQn shQuld eVQke, they re9~etted the Commission's failure SQ far
tQ reach an agreement Qn an issue directly related tQ the strengthening of law and
Qrder in internatiQnal relations and they urged the Commission to make efforts to
r~cQncile the different views on the matter.
117. Other delegatiQns, without Qpposing the inclusiQn in the draft Code of the
proposed provision, struck a nQte of caution in dealing with the matter. Thus, Qne
representative pointed out that although the subject deserved careful consideration
it was necessary tQ identify first the treaties in questiQn and tQ define the real
consequences for internatiQnal peace and security Qf their breach. AnQther
representative insisted Qn the need nQt tQ viQlate the principle of
nQn-discriminatiQn and to cover only the most serious breaches of treaties having a
universal sCQpe Qf applicatiQn which, in view Qf their scale Qr their nature,
constituted a threat to international peace and security. He suggested that the
CommissiQn shQuld revert tQ the draft article Qnly after the ccmpletiQn Qf its
consideration Qf the other provisions of the draft Code. Still another
representative remarked that the principle invQlved in the propQsed prQvision was
not limited tQ the narrow sphere of treaties tQ which some States might be parti~s
and others not, but was equally relevant to any internatiQnal obligatiQn to which
some States might not be, Qr might not consider themselves to be, parties. In his
view, the detailed analysis of the nature of an international obligation and its
breach, as set Qut in the commentary to Part One of the draft articles Qn State
responsibility, might guide the CommissiQn in its current consideration of the
subject, especially in determining when any actiQn Qr inaction, whether in respect
of a treaty Qr another form of internatiQnal obligation, might constitute a crime
justiciable within the framework Qf the draft Code.
118. A third group of delegations expressed oppositiQn to the inclusion of the
proposed provisiQn in the draft Code. One argument was that such a provision would
raise fundamental legal questions concerning the validity and interpretation of
treaties and would in particular violate the principle of the relativity of the
effects of treaties by giving non-parties to a treaty the power to invQke its
violation. AnQther argument was that the proposed prQvision would also violate the
principle of the universality of the crimes included in the draft Code, since the
same actiQn WQuld cQnstitute a crime or would nQt, depiending Qn whether a State was
or was not a party to the treaties in question. This, it was remarked~ could lead
tQ a flagrant discrimination between countries parties tQ such treaties, whose
leaders CQuld incur respQnsibility in a crime against peace in case of violation,
and countries not parties to such treaties, whose leaders could not be incriminated
for the same acts. Other QbservatiQns included the remark that the whole notion Qf
"treaties designed to ensure international peace and security" was rather vague and
the suggestiQn that the acceptability of the draft CQde might be jeopardized if the
proposed provision was to be adopted.
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(a)

QuestiQn cQncerning the establishment Qf an
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General cQnsideratiQns

119. Several delegatiQns welcQmed the section Qf the Commission's repQrt dealing
with the questiQn cQncerning the establishment Qf an internatiQnal criminal
jurisdictiQn and thanked the CQmmissiQn fQr its swift and helpful respQnse tQ the
General Assembly's request cQntained in resolutiQn 44/39. The said sectiQn was
praised fQr setting Qut lucidly the issues involved and the variQus questiQns which
needed tQ be answered, and prQviding a very useful survey Qf all aspects Qf the
establishment Qf an internatiQnal criminal CQurt.
120. SQme delegatiQns suppQrted the idea Qf establishing an internatiQnal criminal
jurisdictiQn. One representative stated that the undertaking was Qf great
impQrtance at the legal, pQlitical and practical levels. He stressed that the
establishment Qf a standing internatiQnal criminal CQurt WQuld mark a significant
step fQrward and that if seriQus thQught was tQ be given tQ a cQde Qf crimes
equally seriQus thQught should be given tQ the machinery fQr its implementation.
AnQther representative pQinted Qut that it WQuld nQt make sense tQ elabQrate a cQde
Qf crimes against the peace and security Qf mankind withQut alsQ establishing a
mechanism tQ ensure its implementation. He agreed with the CQmmissiQn that recent
develQpments in internatiQnal relations, which had strengthened the cQnfidence Qf
States in the pQssibility Qf basing internatiQnal order Qn the rule Qf law, made
the establi.shment Qf such a jurisdictiQn mQre feasible than when the matter had
been studied earlier. He furthermQre remarked that the internatiQnal cQmmunity had
gradually grQwn increasingly aware that certain internatiQnal crimes had achieved
such wide dimensiQns that they CQuld endanger the very existence Qf States and
seriously cJmprQmise internatiQnal peaceful relatiQns - which explained the request
contained in resQlutiQn 44/39 and reiterated by the Eighth United NatiQns Congress
Qn the PreventiQn Qf Crime and the Treatment Qf Offenders, and had alsQ prQmpted
the views on the subject recently advanced in the General Assembly by the Foreign
Minister of a State which was a permanent member of the Security Council.

"

"

121. Along the same lines, it was pointed out that the establishment of an
international criminal jurisdictiQn shQuld set in mQtiQn a process that would
progressively bring about a revolutionary transformation in the very functioning of
international law, setting it on a·sounder basis~ The remark was also made that
international criminal law should incorporate the three elements of crimes,
penalties and jurisdiction and that States should be able to appeal to an
international criminal jurisdiction if a State in which a criminal act was being
prepared refused to try the conspirators in its own courts, or even to take prompt
and urgent enforcement measures. A further observation was that the possible
misgivings of those who pleaded national sovereignty and the regime of universal
jurisdiction of national courts could be countered by the argument that an
international criminal jurisdiction had the recognized advantage of uniform
application of the law.
122. One representative stressed that the cQdification of international crimes was
acceptable to his delegation only if the prosecution of such crimes was left to an
I •••
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international ~riminal court. He suggested that the Commission should discuss the
question of the establishment of an independent,' international criminal court as
the procedural basis for the prosecution of crimes against the community of
nations. In his view, satisfactory procedural provisions were a prerequisite for
the acceptance of substantive criminal-law provisions. Another representative
stressed that the resolution of many of the outstanding issues relating to the
draft Code was linked to the establishment of an international criminal
jurisdiction. To illustrate his point, he observed that if an international
criminal jurisdiction were established there would be a greater willingness not to
deal with certain matters in the context of the Code and to leave their
determination to the relevant court hearing a case under the Code, whereas if the
jurisdiction to hear such cases was to be vested in domestic courts there would be
a reluctance to leave such matters for determination by those courts. Still
another representative pointed out that there were mainly two reasons for the
establishment of an international criminal jurisdiction: the first, a general one,
related to the danger of unilateral, wrongful interpretations of the Code by
certain States, especially given the highly political nature of the charges that
could be brought under the Code; the second, more specific, reason was that some
major crimes, such as drug traffickinq on a large scale, threatened to exert
pre~sure on the judicial system of some small States.
In his view, the draft Code
would be unacceptable without guarantees against unilateral and partisan
interpretations.
123. Some delegations, although not adverse to the establishment of an
international criminal jurisdiction, acknowledged that the issue was not a simple
matter. The remark was made that the Commission's an~lysis, while pointing to the
advantages of the establishment of such a jurisdiction, did not conceal the
considerable number of prQblems connected with it, even if the court had only
review competence. Agreement was expressed with the Commission's conclusion that
establishing an international criminal court would be successful ouly if widely
supported by the international community.
<
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124. One representative elaborated on the difficulties involved as follow~: it was
necessary to guarantee that any international criminal jurisdiction would not be
linked to political currents, and that its judges would retain their independence
and integrity. Before any State chose to concede its own criminal jurisdiction in
respect of any individual or group which had committed grave crimes against its
people or territory, it would have to be confident that the international court
exercising jurisdiction was entirely capable of doing so impartially. That again
underscored the necessity for the instrument which would serve as the basis for
such jurisdiction to be so clear and unambiguous so as not to be open to any form
of interpretation other than on questions of fact and law directly related to the
crime itself. Any ambiguity stemming from a partisan interpretation of the text,
and any political loophole, could prejudice the status and author~ty of the court
and reduce its effectiveness.
125. Several representatives concluded from the serious and complex nature of the
problems involved that the Commission should proceed with utmost prudence and
adhere to the solid juridical approach which such a delicate subject required. One
of them, while recognizing that the establishment of an international criminal
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jurisdiction would be a logical step since it seemed doubtful whether a Code
unaccompanied by an international criminal jurisdiction would have the desired
effect, warned that, given the highly sensitive nature of the question, the
possibility of establishing an international criminal court in the foreseeable
future had to be viewed with scepticismv He acknowledged that the favourable
developments in international relations in general as well as the willingness of
all segments of the international community to respond to grave breaches of
international peace and security in accordance with the Charter of the United
Nations and other available instruments might make future prospectG for the
exercise more realistic than ever before, but nevertheless wished to recommend a
cautious approach.
126. Some among the delegations which highlighted the complex nature of the issues
involved suggested that the right course of action would be for the Commission to
finalize the draft Code first and only then undertake the possible elaboration of
the statute of an international criminal court.

"

1270 The idea of establishing an international criminal jurisdiction gave rise, on
the other hand, to serious reservations. One representative drew attention to
previous failures in establishing such a jurisdiction, which proved that despite
the improvelnent in international relations profound differences still divided
States with respect to various aspects of the issue, particularly the jurisdiction
of the proposed court. He further remarked that even if such differences were
overcome jurisdiction could not, under the domestic legislation of many States, be
transferred from domestic courts to an international court, nor could special
courts be established. He recalled that at the time of the adoption of the 1988
Convention it had not been possible to agree on the establishment of a universal
jurisdiction to deal with drug trafficking because that offence had not been
described as an international crime; the signatories to the Convention had
therefore simply agreed to take the necessary steps in accordance with their
domestic legislation to promote international cooperation in that field, while
strictly adhering to the principle of the sovereign equality of States.

128. Another representative pointed out that the subject was highly controversialv
given the existence of different legal systems and the likelihood that conflicts
would arise with respect to the various aspects that would have to be considered in
creating an international cri.minal jurisdiction. In her view I the current
international situation had little impact on the profound differences of views
regarding the scope of the proposed court, and it was thus premature to link the
draft Code to such a mechanism. Doubts were also expressed as to whether the
international community was ready to assume full responsibility for the envisaged
undertaking, whether the court would be capable of standing above the pOlitical
contingencies and the specific considerations of each State and whether the moment
was right for the creation of a tribunal of that nature.
129. One representative pointad out that since the issue of establishing an
international criminal jurisdiction was very complicated it might be premature to
establish an international criminal court. He emphasized that effective syst~ms
based on the universal jurisdiction of domestic courts did currently exist fo~ a
large number of crimes, and that the establishment of an international criminal
I • ••
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court must not disrupt the satisfactory functioning of the existing systems. He
further stressed that account must be taken of 'the fact that the establishment of
an international criminal court would meet with resistance, since it would be seen
by many as a serious curtailment of national sovereignty. While recognizing that
it was necessary to set up an effective universal system for the suppression of
crimes aga:i.nst the peace and security of mankind, he felt that the conclusion of
extradition and mutual assistance treaties dealing with various types of
proceedings was a good means to that end.
130. Along the same lines, another representative stressed that proposals for an

~
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international court must take into account the danger of disrupting the operation
of the existing systems of implementation which had so far proved satisfactory.
She viewed it as hardly realistic to imagine that an international criminal court
could have coercive powers deciding on the conduct of States in matters that were
in essence politically controversial. She pointed out that although the
International Court of Justice did not have criminal jurisdiction the States
Members of the United Nations could decide to confer such jurisdiction upon it, and
that proposals to that effect had occasionally been made. She further ,r~marked
that even if the Charter was not modified the Court did have the power to deal with
issues of international criminal law if those issues were submitted as damage
actions or cases calling for injunctive relief, even though, as recent history had
demonstrated, international criminal law was not self-executing or truly
enforceable. She added that attempts to establish a coercive sanction apparatus to
enforce obligations imposed by international law presupposed the existence of an
international authority superior to sovereign States and that practical
considerations would seem to favour more flexible and less onerous systems that
were more compatible with international cooperation.
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131. One representative reserved his position until the international community's

attitude towards the issue at hand had become clearer. After stressing that one of
the reasons why he had not in the past favoured the establishment of an
international criminal court was that he doubted whether such a court would have
enough support from States to be a meaningful institution, and after recalling that
his scepticism concerning the who1e exercise of codifying crimes against the peace
and security of mankind stemmed from similar considerations, he indicated that his
positi,on on both issues was not however immutable and that his delegation was
attentive to developments taking place in international relations and international
law: if the international community was able to reach broad agreement, first, on a
reasonable instrument defining a limited number of very serious crimes and
establishing the penalties to be applied, and secondly, on a well-structured
international criminal court offering guarantees of independence and impartiality,
and capable of ensuring adequate application of the Code, his country might be
prepared to join the consensus~ Thus, he concluded, his delegation did not take an
entirely negative view, even though it remained unwilling to express optimism at
the current stage.
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(b)

JurisdictiQn and
(i)

1
j

cQmpeten~

Subject-matter

132. Several delegations felt that the court should have jurisdiction Qnly over the
crimes defined in the draft CQde, even though the cQncept of internatiQnal crime
was broader than the concept Qf crime against the pe~ce and security of mankind.
The remark was made that, although such a choice might have the drawback of
rendering the establishment of the court subordinate to finalization Qf the draft
CQde, the outcome of the CommissiQn's efforts in this respect could be awaited with
some Qptimism. Furthermore, in the view Qf some delegations, this was nQt strictly
a drawback in view of the extent to which the substance Qf the law was linked to
the cQrresponding implementatiQn procedures and in view Qf the need, before
establishing the court, tQ define the subject-matter on which it would be required
to give judgement.
133. Some delegatiQns were of the view that the prQposed court should have
jurisdictiQn not only Qver the crimes included in the draft Code but also over
other crimes which States might decide to bring before it or which might be
characterized as international crimes in other international instruments. One
delegation, in particular, suggested that a combination Qf the options in
paragraph 123, subparagraphs (i) and (iii), Qf the Commission's report WQuld be
desirable. These two options contemplated that the court would exercise
jurisdictiQn over the crimes defined in the CQde and that the court would be
established independently of the Code, to exercise jurisdiction over all crimes in
respect of which States would confer competence upon it, particularly under
existing international cQnventiQns. In this connection, another delegation pointed
out that it was quite possible, although not desirable, that some international
crimes would be left out Qf the Code, in case States parties tQ the instrument
defining the crime and also to the statute of the international criminal court
might decide that such crimes should alsQ come under the court's jurisdiction.
"

.~

134. One delegation said that it might be desirable fQr the statute of the court tQ
include a provision authorizing it to hear internatiQnal criminal cases not dealt
with under some other arrangements made by States, it being understood hQwever that
the court should have the option of refasing to hear ~uch cases if it thought that
its interventiQn would serve no useful purpose or that the case was not of an
international character bearing on the peace and security of mankind.
135. Some other delegations felt that the court's jurisdiction should not
necessarily, at least'at the initial stage, extend to all the crimes to be included
in the Code. One of them suggested that, in the case of certain crimes,
reservations concerning the jurisdiction or competence of the court or the
obligation to extradite envisaged in draft article 4 should be allowed.
136. Some of those delegatiQns elabQrated on the criteria to be applied in
determining the category of crimes over which the proposed court would have
jurisdiction. Thus, one representative felt that the draft Code should make a
distinction between crimes committed by individuals who were in a position of
authQrity (as agents or Qrgans of the State) and crimes committed by individuals
/
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not in a position of authority (having no link with the State). In his view, the
court's jurisdiction would be useful in two cases: (a) in the case of crimes
committed by persons in a position of authority, because it was unlikely that
individuals who had committed crimes in the exercise of their functions as organs
of a State would be prosecuted in the territory of that State unless revolutionary
events had taken place; and (b) in the case of certain types of internationally
organized crimes committed by persons not in a position of authority, in order to
protect States in which prosecution might create problems for the stability of the
political system.
137. Another representative suggested that the court's jurisdiction be limited to
particularly heinous crimes which by their very nature constituted an affront to
the world's conscience and a threat to the functioning of international society.
He added that the court's competence should be established with the utmost clarity
and be thoroughly spelt out in a very carefully drafted document.
138. For other delegations, crimes against peace, particularly the planning and
waging of wars of aggression, which had generally not been addressed in domestic
law and could thus hardly be dealt with by national courts, were most amenable to
trial by an international court, which alone would have the authority and
impartiality necessary to try them on behalf of mankind.
139. Some delegations were of the view that an international criminal court might
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initially be established to deal with some very specific crimes, without prejudice
to a possible subsequent expansion of its jurisdiction. Reference was made in this
connection to drug trafficking and narcoterrorism. Some delegations struck a note
of caution in this respect. Thus, one representative said that major technical
difficulties would arise if efforts were made to bring before an international
court acts covered by the 1988 Convention since that instrument, as well as the
articles proposed by the Special Rapporteur, did not clearly define the crime. He
stressed that the content and definition of the crime were determined by national
legislation and that an international court faced with an international
drug-trafficking case might first have to lay down rules in the event of a conflict
of legislation, which was not the role of such a jurisdiction. He added that the
efficacy of recourse to an international court was also questionable unless an
international system also existed to govern the execution of sentences and that it
was illusory to assume that criminals would be treated equally, given the diversity
of legislation. Another representative expressed similar doubts as to whether an
international court would be a useful ally in the war against drugs. In his view
national criminal jurisdiction could provide more appropriate and more effective
ways of dealing with many international crimes.

Luded
140. Lastly, one representative pointed out that some international conventions
provided for the possibility of submitting the prevention and punishment of
international crimes to an international judicial body. He therefore suggested
that the jurisdiction in question be established independently of the draft Code,
so that it could cover any matter with regard to which States conferred competence
upon it.
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141. SQme de1egatiQns favQured an apprQach which WQuld cQnfine the cQurt's
competence and jurisdiction to indiv·iduals. Thus, Qne representative said that the
competence ratione personaa should be defined in such a manner as to cover only
individuals - which was the logical implicatiQn of article 3, paragraph 1, of the
draft Code.
142. Some representatives tOQk a pQsitive approach to the questiQn of extending the
court~s jurisdictiQn to States.
One of them insisted that attribution of criminal
respQnsibility to States would be an essential aspect of the draft ~ode. In his
view, the best way to ensure that the future legal instrument was both credible and
effective would be for the Code to provide for a dual regime, with criminal
responsibility attri.butable to physical persons or to legal persons, including
States.
143. Some delegations however advocated cautiQn in this respect, stressing that it
was realistic to limit the court's jurisdiction to individuals without involving
States for the time being. One representative pQinted Qut that the questiQn Qf
jurisdiction over States WQuld have tQ be taken up in the wider context of the
criminal respQnsibility Qf States and of the applicability Qf the CQde tQ States as
the perpetrators of crimes against the peace and security of mankind. In his view,
no useful purpose WQuld be served by cQnsideration Qf the questiQn at the current
stage.

"

144. Several delegations were in favour of extending the court's jurisdiction tQ
legal entities other than States, at least for crimes such as terrorism or drug
trafficking, in view Qf the extensive reach of such crimes. One de1egatiQn, in
particular, stressed that a great deal of international criminal activity was
carried on by QrganizatiQns which might or might not be legal persons and that it
would be useful for the Commission to consider jurisdiction in relation tQ such
organizations. The same delegation pointed out that, where such an org&nization
was not a legal person - for example, a company - but was rather a criminal
associatiQn of individuals, proceedings would have to be instituted against each
member of the association on an individual basis and not against the association or
organization.
(iii)

Nature of jurisdiction

145. A number of delegatiQns favQured an international erimina1 court with
exclusive jurisdictiQn. It was said in support of this approach that if a court
were established it should be given full responsibility for the administration of
justice within the scope of its competence and that there would be no point in
having a court with only nebulous jurisdiction to hear international criminal cases
brought before it on a case-by-case basis or pursuant to bilateral arrangements
between States. The exclusive jurisdiction approach was also viewed as best
guaranteeing the independence of the proposed court.
146. One representative, while favouring a court with exclusive jurisdiction,
recognized the difficulties involved. After observing that States would have to
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cede their domestic criminal jurisdiction in relation to crimes falli~9 under the
jurisdiction of the court, he drew attention to'the question of reconciling the
surrender by States of national jurisdiction with existing obligations under
treaties which gave jurisdiction to each State party in specific cases over certain
crimes. Referring to the question whether article 30 of the Vienna Convention on
the Law of Treaties, which dealt with the application of successive treaties
relating to the same subject-matter, was relevant, he expressed doubts as t.o
whether the international conventions in relation to which States might have to
surrender their jurisdiction over ce~tain crimes could be viewed as dealing with
the same subject-matter as the Code, since the Code, and hence any international
convention adopted to implement it, was far more ambitious than any of the
international conventions in question. After indicating that, to the extent that
those international conventions and the Code could be viewed as dealing with the
same subject-matter, the provision of article 30 of the Vienna Convention that
would most likely apply would be paragraph 4, he suggested as the most practicable
course the insertion in the Code of a provision along the lines of article 311 of
the United Nations Convention on the Law of the Sea stipulating that the Code, or
rather the convention establishing the Code, should prevail, as between States
parties, over those international conventions. Another possibility which he
mention~d would be to amend the international conventions which gave States
jurisdiction over specific crimes so as to confer such jurisdiction upon an
international criminal court established under the Code, it being understood that
if, as was likely, the amendment was done by some of the parties only, the
provisions of article 41 of the Vienna Convention would apply. The same
representative pointed out that a subsidiary but important difficulty of exclusive
jurisdiction was that, although the Commission's report spoke simply of States
ceding their jurisdiction to an international criminal court, it might not be easy
to determine which State had jurisdictio~ under the relevant international
convention.
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147. One delegation favouring exclusive ju~iBdiction said that its position was
without prejudice to the principles of the sovereignty of States and the
self-determination of peoples, and presupposed that the decision to take cases to
the court lay with States themselves.
148. Some delegations on the other hand questioned the advisability of the
exclusive jurisdiction approach. One of them pointed out that it would be
counterproductive to establish an over-ambitious and unrealistic mechanism.
Another delegation felt that exclusive jurisdiction should not be considered, so as
to avoid devaluing or even disrupting domestic efforts to suppress the crimes in
question, or reducing the effect of judgements handed down by domestic courts. In
that delegation's view, it would be paradoxical if the existence of a court were to
have a "demobilizing" effect on State judicial. authorities.
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149. A few delegations pronounced themselves in favour of concurrent jurisdiction
between an international criminal court and national courts. Such an approach, it
was remarked, would enable States parties to the court statute not to renounce
their national jurisdictions and to decide, on a case-by-case ~asis, whether to
institute an action before the international criminal court or to ex~rcise their
own jurisdiction. One representative, after recalling that the 1948 Convention on
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the Prevention and Punishment of the Crime of Genocide and the 1973 International
Convention on the Suppression and Punishment of the Crime of Apartheid had been
implemented by States through their national courts even though each Convention had
provided for the establishment of an international court, acknowledged that, given
the existence of crimes of such wide dimensions that they endangered the very
existence of States and peaceful international relations, an international criminal
jurisdiction might perhaps provide a valuable recourse for small States in the
future. Another representative saw'merit in providing States with a third
alternative to trial by domestic courts and extradition and giving them the option
of conferring jurisdiction on the international criminal court.
Other delegations however expressed reservations on the concurrent
jurisdiction approach. One of them remarked that such an approach would give rise
to difficulties iD the event that one party wished to bring an action before a
national jurisdiction, while the other party wished to bring it before the
international court. The same delegation drew attention to the risk of divergent
interpretations.
150~

151. A number of delegations favoured an international criminal court having only a

review competence. One representative observed that such a system would al10~ for
the harmonization of the practice of national courts in cases of crimes against the
peace and security of mankind, and would also make possible a mechanism for
monitoring compliance by the parties to the Code with their obligation to suppress
crimes against the peace and security of mankind, and to prosecute the perpetrators
of such crimes. He further remarked that if the right of appeal to such an
international court was granted to persons charged with the commission of a crime,
the procedural guarantees of due process, objectivity and fairness would be
strengthened and the problems of compliance with article 14 of the International
Covenant on Civil and Political Rights which would arise if such persons had been
tried in first instance by an international criminal court would be disposed of.
The same representative found unconvincing the argUMent that the problems in
question could be eliminated through the establishment of a first-instance chamber
within ~he f~amework of an international court, with appeals being heard by the
plenary court. In his view, plenary sessions could never ensu~e the f~ll
participation of judges, since those who had been present in the ~hamber at the
time of the original judgement would have to be excluded later.

"

152. Another representative favouring an international court of appeal that would

review domestic judgements pointed out that a case could be reviewed because: the
State concerned had grounds for believing that the decision in question had not
been based v~ a proper appraisal of the law or the facts; the acts had been tried
as ordinarr ~ximes and not on the basis of the Code; or the individual or
individuals ccnv1.cted had filed an appeal. While recognizing that it could be
argued that the existence of a jurisdiction having a review competence might
diminish the authority of Ees judicat~, particularly where the decision in question
had been handed down ~y the supreme court of the State concerned, he felt that the
establishment of such a court would be altogether in keeping "ith the contemporary
evolution in the relevant area of law, which increasingly permitted individuals to
have decisions of their domestic courts reviewed by an international jurisdiction.
He further pointed out that th~ court of 8?pea1 ~ou1d offer the additional
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advantage of 91v1ng individuals convicted by domestic courts the possibility of
having their cases reviewed and could also, where appropriate, settle positive or
negative disputes between States concerning competence.
153. Various combinations of the approaches described above were envisaged. Thus
one delegation, after pointing out that the question of the nature of the iSGue
called for political, not legal answers, remarked that the concepts of a court with
concurrent jurisdiction and one having only review competence were not mutually
exclusive, and could be contemplated. Another delegation was of the view that the
proposed court should have e~clusive jurisdiction over crimes against pea~e and
concurrent jurisdiction over crimes against the security of mankind. Still another
delegation, after stating that concurrent jurisdiction would not be impossible
provided the respective spheres of competence were clearly delimited, drew
attention to the possibility of the international court's acting as a court of
first instance where national courts failed to take up a case involving the
commission of an international crime.
154. Some delegations favoured endowing the international criminal court with
competence to provide United Nations organs or domestic courts with legal opinions
either of an advisory or of a binding nature. One delegation felt that such
advisory services should be provided only on the basis of recognition of an
exclusive original jurisdiction of the court to determine the guilt of persons
charged under the Code, i.e., in respect of international crimes remaining outside
the Code or crimes whose international character was in dispute. The same
delegation felt that the advisory or review services should not be extended to
States which did not recognize the court's exclusive jurisdiction under the Code.

(iv)

SubmissiQn of cases

155. Some delegations pQinted out that all States parties to the court's statute
should have the right tQ submit cases. It was however remarked that thete might be
instances in which a State which was not a party to the statute might wish to have
lQcus standi before the court because it had an interest in the proceedings.
156. One delegation was Qf the view that it was not necessary to require the
consent of the States concerned. While agreeing that unilateral submission of a
case by any State party to the statute of the court was unquestiQnably a legal
innovation, the implementation of which threatened to creat~ difficulties, he
observed that that approach was part of the trend tQwards vesting in States an
objective right to the maintenance of peace. In his view, the question arose more
specifically in connectiQn with article 12 concerning cases in which the Security
Council might conclude that an act of aggressiQn had been committed.
157. The view was expressed that only States parties should be allowed to submit
cases to the court in view of the obstacles that would be encountered in trying to
extend the jurisdiction of the court to States and since even in the bestQf
democracies it would be very difficult to punish the State as such for a criminal
offence p except by identifying the individual officials closely connected with the
perpetr~tion of the crime.
Such an approach, it was remark~u, would also obviate
the problem of ensuring the enforcement of judgements handen down. by the court
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without incurring the additional expense of establishing an international police
force and prison service, and would leave open the possibility for
intergovernmental organizations and individuals to report to the court or another
associated body, for investigation, any alleged contraventions of the Code which
were ignored or improperly investigated by a State party. Another delegation, also
insisting on the useful role which could be played in certain situations by
intergovernmental organizations, drew attention to the valuable example provided by
the Inter-American Commission on Human Rights.
158. Stressing the need to distinguish between the bringing of a case to the

attention of the court and the actual initiation of proceedings, one representative
felt that the expression "submission of cases", which was not, perhaps, altogether
well chosen, appeared to refer only to the first of those steps. He stressed that
in any event the court should be assisted by an organ charged with criminal
prosecution, tentatively described by the Commission as the prosecuting attorney's
office, and that it would fall within that organ's attributions, once it had
d~cided that grounds for instituting proceedings were present, to actually bring a
case before the court. Thus, he concluded, the question of "submission of cases"
in the sense in which it was employed by the Commission was of limited importance
and some latitude could be accepted in that regard, provided there were safeguards
to prevent frivolous initiatives from overburdening the prosecuting attorney's
office.
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159. Another r~presentative found it difficult to express a preference for anyone
of the options mentioned in paragraph 135 of the Commission's report even though he
felt inclined towards the approach described as "the most liberal" in paragraph 137
of the report. In his view, the issue should be further examined with a view to
presanting a model that would be suited to an international criminal jurisdiction.

160. As to possible restrictions on the right to submit cases, one representative
pointed out that the prosecution of serious international crimes might require
prior authorization. In his view, careful consideration should be given to that
question, given the nature of certain high crimes and the status of those most
likely to be accused of committing them. He pointed out that one possibility ~as
for the decision to prosecute them to be taken by a body representing the
international community, such as the Security Council.
(c)

Structure of the court
(i)

Institutional structure

161. As r.egards the question whether the proposed court should be a pel~anent or an
ad hoc body, some delegations opted for the first alternative. One delegation, on
the other hand, believed that serious thought should be given to the possibility of
establishing specialized ad hoc international criminal jurisdictions. Still other
delegations felt that it was still too soon to determine whether the court Fhould
be a permanent or an ad hoc organ and that the ans~er to that question would depend
on the extent to which the idea was accepted by States and on the financial
implications of a pe~anent court.
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162. As regards the mode of establishment, several delegations favoured the view
that the court should be created by way of a convention. It was said in this
connection~ that since countries were generally reluctant to submit their disputes
to strangers who were not parties to an agreement with those in dispute, a
convention was the most appropriate instrument by which to establish the court and
to adopt the Code. Another remark was that, although the court should be
established within the framework of the convention adopting the Code, its statute
could be embodied in an additional protocol providing for the establishment and
organization of the court or sinlply accepting the jurisdiction of the court, should
it have been established ~der the original convention.
163. Some of these delegations indicated that they would not object to alternative
modes of establishment, for instance, under the Charter of the United Nations, or
by means of a resolution of the General Assembly, if that might speed up the
process of setting up the court. The idea that the court should be a permanent
body established by an amendment of the Charter of the United Nations was supported
by some but gave rise to reservations on the part of others who felt that the court
should not be established as an organ of the United Nations because that would
entail the necessity of adopting a complicated set of amendments which would not
make any positive contribution.
164. Some delegations were in favour of establishing the court by means of a
separate convention, which would be open to all States Members of the United
Nations.
165. One representative indicated that he had no special preference as to whether
the court should be set up unde~ a convention or a resolution of the General
Assembly since no amendment of the Charter would be required. He insisted however
that the proposed court be established under the aegis of the United Nations with a
strong link to the Organization. In this connection, the remark was made that the
nature of the relationship between an international criminal jurisdiction and the
United Nations required detailed analysis with regard to several aspects; including
the question concerning General Assembly or Security Council authorization for the
submission of cases.
(ii)

Composition of the court

166. Some delegations said that the court should be of moderate size, consist of a
limited number of judges and be representative of the main legal systems and
civilizations of the world. The remark was also made that the judges should be
drawn from the broadest possible field and could sit as and when their services
were required, rather than residing permanently at the court's headquarters.
167. One delegation, after indicating that it favoured the double-hearing principle
as a guarantee of the individual's right to a fair and impartial trial, suggested
an arrangement whereby all cases could be tried in chambers of the court, with
appeals being heard by the plenary court - an arrangement which would also allow
accused persons some choice as to who would be their judges.
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(iii)

ElectiQn Qf
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168. One delegatiQn suggested that the judges be elec~ed by the parties tQ the
court's statute, and anQther favQured the system applied for the electiQns to the
International CQurt of Justice. One delegation Qbserved that Qne Qf the
alternatives prQpQsed by the Special RappQr.teur in his eighth repQrt, whereby the
judges would be elected by the General Assembly Qf the United Nations, by an
absolute majority of those present and voting, would guarantee the court's
impartiality.
169. Another delegatiQn, after pointing out that the relationship between an
international criminal jurisdiction and the United Nations required detailed
analysis also with regard to such questiQns as the election of judges and the
composition of the court, stressed that elections on the basis of the current
geQgraphical representation in the United Nations would not guarantee a truly
universal choice of judges.
(iv)

Organs charged with criminal prQsecutiQn

170. One delegation, after stating that neither the common-law nor the civil-law
model appeared tQ be suitable, suggested that a system should be adopted that would
work under the existing circumstances, ensuring the independence of the court from
States and investing it with an international character.
(v)

fre-trial examination

171. One delegatiQn stressed that pre-trial examination prQcedures should be
carried out by the referring State in accordance with its law, that State being
required, in any case, to produce evidence capable of supporting a cQnv\ction.
Another delegation stated that the statute of the court should ensure the rights of
the accused, for example, the right to an attorney of his own choosing and the
right to be presumed innocent until proven guilty. The remark was made in this
connection that it would be useful for the Commission tQ deal specifically with the
question of the standard of proof required for the conviction of persQns tried
under the Code and to specify the particular standard (for example, proQf beyQnd a
reasonable doubt) by which proof of guilt was to be established.
172. One delegation expressed the hQpe that the CQmmission WQuld explain mQre
clearly what was meant by pre-trial examinations, adding that a comparison with
domestic legal systems mJght not help, since different-legal systems treated
so-called pre-trial examinations differently.
(vi)

Legal fQrce of jUdgements

173. One delegation pointed out that the judgements of the court should have the
effect of precluding any new prosecution for the same or a related offence arising
out of the same facts, in accordance with the principle of non bis in idem.
174. Som~ representatives commented on the relationship between the decisions of
the court and the internal legal order of States. One of them said that the
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judgements of the court should take precedence over those of other courts.
Another, after indicating that certain of the decisions of the Inter-American Court
of Human Rights were binding and that his country accorded them the same status as
those of its highest domestic courts, said that the propoaed international court
should have similar guarantees if its decisions were to be respected. The
observation was made in this connection that in certain jurisdictions it would be
necessary to adopt constitutional amendments so that judgements of the court would
be recognized by national courts.
175. As regards the respective review powers of the court and of national courts,
different views were expressed. One representative said that where there was
concurrent jurisdiction national tribunals should not be able to re-examine
decisions of the international court, whereas the international court should have
the power to re-examine a decision of a national court, provided that the principle
of ngp bis in idem prevailed. Another delegation held that where the international
criminal court had exclusive jurisdiction the national court would be bound by the
decisions of the former, whereas in cases where the international court was
invested with review powers the decisions of the national court could be
re-examined and modified by the international court, but not vice versa.
d

f

176. On the other hand, one representative pointed out that, although he could
support the view that a national court should not be able to re-examine a decision
of the international court, he was unable to agree that the international court
ought to be able to re-examine a decision of a national court. Along the same
lines~ another representative pointed out that if an international court was to be
established its existence should not in any way affect the jurisdiction of national
criminal courts, particularly with regard to the finality of their judgements,
where those courts already had jurisdiction under relevant t~eaties. He drew
attention to the relevant examples which could be found under the Geneva
Conventions and under various international conventions which provided for
jurisdiction under the principle aut dedere aut judicareu
(d)

Other guestions
(i)

"

Penalties

177. Several delegations indicated that the Code should provide for penalties since
its value as an instrument for the punishment of crimes depended upon it.
178. Some delegations were of the view that in the same manner that the Commission
was drafting a list of cri~l~s against the peace and security of mankind, it should
also elaborate a general list of applicable penalties, leaving the jUdge free to
apply the appropriate penalties in each particular case. Other delegations
believed that it would be preferable to fix a penalty for each crime. Reference
was made in this context to the rule nulla poena sine lege and to the principle
that the penalty should be proportionate to the gravity of the crime committed.
179. As for the death penalty, some delegations felt that it should be ruled out
and that its exclusion from the Code would in no way detract from the seriousness
of the crimes concerned or from the determination of the international community to
,
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put an end to the causes of international criminality. One representative
suggested that the matter might be viewed in the light of the penal policy of the
submitting State, taking into account the possible existence of systems in which
capital punishment was applicable for crimes against humanity of a particularly
grave and seriou$ nature. He suggested that the question might be analysed by the
Commission in considering the question of penal provisions and in the light of the
draft statutes prepared in 1950 and 1953.
180. One delegation also suggested that life imprisonment should be ruled out,
since the objective of a penalty was to rehabilitate the offenders.
(ii)

Implementation of judgements

181. Some delegations felt that the judgements of the court should be implemented
under national systems. The remark was made in this connection that as long as
international law depended upon national institutions for its enforcement an
international criminal court also had to depend upon national systems for
implementing its judgements. Some delegations held that any penalty of
imprisonment imposed should be served in the prosecuting State's penal institutions
in accordance with the Standard Minimum Rules for the Treatment of Prisoners,
although States parties could have the option of providing for other forms of
detention. It was also suggested that convicted offenders might serve their terms
of imprisonment in other countries if their own Governments would have difficulty
in enforcing the sentence of the court - an arrangement which would be cheaper than
an international police force and prison service.
182. Some representatives, on the other hand, said that they had difficulty in
identifying the practical means of enforcing the decisions of an international
criminal court. One of them held that it would not make sense to resort to
national facilities of States for the implementation of such jtadgements. Another
felt that an international detention facility would be required, and that States
should submit their recommendation on that point.

"

(iii)
"

EiPancing nf the court

183. Some delegations stressed the importance of the question and the need to study
it in a detailed manner in the future •. One view was that the proposed court should
be financed from the United N~tions budget, a solution which, it was stated, might
ensure the continuity in financing. Another view was that the court should be
fUlllded for the most part on a "user pays" b~sis.
(e)

Other possible international trial mechanisms

184. Some delegations felt that international criminal justice should be entrusted
to a single organ - possibly divided into chambers for a speedier adjudication of
cases - rather than to separate courts. In this connection, the remark was made
that the creation of alternative international trial arrangements outside the ambit
of the proposed court might undenmine the usefulness of the court and make its
existence questionable.
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185. As for the idea of ent~usting the International Court of Justice (ICJ) with
jurisdiction in criminal matters, it gave rise to reservations on tbe part of some
delegations. It was stated in particular that the members of ICJ had not been
elected with a view to the exercise of criminal-law functions and that an
international criminal trial system should be composed of persons who had been
elected on the basis inter alia of their qualifications to carry out the functions
of judges in such a syst~m. The remark was also made that entrusting the
International Court of Justice ~ith jurisdiction on criminal matters would
necessitate amending the Statute of the Court, and that the requirements for the
exercise of criminal jurisdiction on the international plane - namely, a mechani~m
for prosecution, a body of judges thoroughly experienced in the administration of
criminal justice and, above all, an environment that was appropriate to criminal
trials - were not met by existing international mechanisms.
186. On the other hand, one representative, after pointing out that the
Commission's proposals on a possible internat~onal court should not stray too far
from existing customary and treaty law, or from what States had indicated they were
prepared to implement, felt that perhaps the most logical approach would be to
provide the International Court of Justice with additional jurisdiction to deal
with international criminals. He added that the Court might well be able, under
its existing mandate, to determine in individual cases whether a crime was covered
by international law, thus obviating the need to elaborate a code of crilnes.
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C.

JURISDICTIONAL IMMUNITIES OF STATES AND THEIR PROPERTY
1.

General COmments

187. Many representatives welcomed the substantial progress achieved by the

Commission at its last session in its review of the draft articles adopted on first
reading, and expressed the hope that a final set of articles would be submitted to
the General Assembly at its forty-sixth session. It was noted that the growiuJ
cooperation between States as well as the over greater number of international
transactions had made it increasingly necessary to formulate rules of international
law relating to State immunity which would substantially facilitate international
trade relations.
188. A number of representatives stressed that the Commission should make every

effort to formulate a text which would accommodate the differing positions of
States. That, it was recognized, was not an easy task, because the topic impinged
on the most fundamental issue in international law, namely, sovereignty: while
ju~isqictional immunity which States and their property enjoyed in the courts of
another State derived from the principle of sovereignty, differences existed as to
the emanations of sovereign and governmental authority to which jurisdictional
immunity should apply.

.~

189. It was accordingly suggested that in order to arrive at a bro~dly acceptable
set of draft articles the Commission should develop compromise solutions which
could serve the collective interests of the international community and, to that
end, take into account the practice and relevant legislation of all States. In
this connection, one representative drew attention to the adoption in his country
earlier in the year of a new national law on property and to the still more recent
adoption of a document dealing with t.he introduction of a market economy; the
latter document had established the general principle that each of his country's
republics could implement its own programm0 and also affirmed the recognition of
multiple forms of property ownership, including private ownership. Another
representative announced that radical changes would be made to his country's laws
in order to create the conditions for a transition to a market economy, which would
have consequences for its national policy with regard to the topic. Still another
representative indicated that the rules governing the jurisdictional immunities of
States and their property were not codified in a single law in his country; rather,
they were included in its law on private international law and civil procedure and
its law on administrative proceduro, both of which gave priority to international
conventions. He added that the results of the United Nations codification efforts
on the subject would have an important influence on his Government's decision
whether to adopt a separate law on the topic.
190. Many representatives stressed that an adequate balance should be struck

between two categories of interests, namely, those of the foreign State, which
wished to enjoy the broadest possible jurisdictional protection in other States,
and those of the forum State, which wished to ensure its overall jurisdiction.
There was a wide measure of support for the Commission's pragmatic approach in
seeking a consensus as to which types of State activity should enjoy immunity and
which ones should not, without going too deepl~ into theoretical matters concerning
general principles of the jurisdictional immunities of States. The hope was
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expressed that an equally realistic approach would prevail in efforts to complete
the second reading of the draft articles. Also,advocating practical solutions, one
representative remarked that, bearing in mind the absence of unanimity on the scope
of State immunity, the progressive development nf international law in this field
could only mean achieving a greater degree of unanimity in the law, the aim being
to reach a compromise and arrive at a flexible text which would to some extent
reflect divergences of views, the consequences of which would be taken care of
through rules concerning reciprocity.
191. Some representatives were concerned that, while progress had been made on a
significant number of draft articles, there still appeared to be divided views in
the Commission on the underlying doctrinal and legal bases for the topic. The
debate in the Sixth Committee confirmed that views were indeed so divided. Thus,
according to one representative, international law had developed in such a way that
the old rule of absolute immunity had become obsolete; a substantial body of State
practice, as well as a number of developments in international law, supported the
principle that those who found themselves involved in a dispute with the Government
of a foreign State, acting in a non-sovereign capacity, should be able to have that
dispute determined by the ordinary processes of law. Similarly, another
representative maintained that there had been a recent tendency in international
law to limit the immunity of States from the jurisdiction of the courts of other
States - a necessary development in view of the increase in international exchanges
and cooperation among States. His delegation, therefore, favoured a limiting
approach to the pri~ciple of State immunity, a practice which was also followed by
the courts of his country.
192. Some representatives on the other hand stressed that in the efforts to develop
a legal regime relating to jurisdictional immunities of States and their property
the principle of State immunity under international customary law should be
emphasized and strengthened and, on that ba~is, some provisions should be
developed, in the light of the different social, economic and legal systems of
various countries regarding the exceptions to the principle of State immunity, with
a view to striking the necessary balance between efforts to seek fair and
reasonable settlement of disputes and the elimination of abuse of domestic judicial
procedures of a State against another sovereign State.
193. Referrin9 to this divergence of views, one representative disagreed with the
statement in paragraph 217 of the Commission's report that the industrialized
countries were inclined towards restrictive immunity. He remarked that eminent
jurists rejected the division between wealthy industrialized countries supporting
State immunity and the poorer developing countries opposing it, and that the time
had come to set aside such a false and ideological understanding and to deal with
the issue - which was of a legal and technical character - from the point of view
of jurisprUdence rather than of political attitudes, particUlarly in a world in
which ideological differences were converging.
194. The hope was generally expressed that, despite the divergence of views between
States which subscribed to absolute sovereign immunity and those which subscribed
to restrictive sovereign immunity, the Commission would be able to formulate .
proposals leading to a resolution of that difficult issue.
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2.

Comments on the draft articles provisio~lly adoRted by
the COmmission on first reading or referred to the
Drafting Committee in the course of the s~cond reading
PART I.
Article 1.

INTRODUCTION

Scope of the present

articl~

195. The current wording, which refers to "the immunity of one State and its
property from the jurisdiction of the courts of another State", was viewed by some
representatives as calling for improvement. The remark was made that it was
incorrect to include within the scope of coverage of the present articles the
immunities of State property, since only States themselves, and not their property,
could be subjects of law.
196. Referring to the text recommended by the Special Rapporteur, one
representative indicated that he did not agree with the inclusion of immunity from
measures of constraint in the definition of the scope of the draft articles. Nor
did the reference to immunity from jurisdiction of the legislative or institutio~al
organs of another State, proposed by one member of the Commission, seem to him to
be appropriate.
Article 2.
Article 3.

,.

Use of terms

Interpretative proyisiow:

197. While most of the representatives who commented on these draft articles
supported both the merger of articles 2 and 3 as adopted on first reading and the
replacement of the phrase "commercial contract" by the phrase "commercial
transaction" (which, one representative said, was not adequately translated into
French by the term "operation commerciale"), reservations were made on two points.
The first concerned the definition of "State", in particular
subparagraphs (b) (i) 12i.§. and (b) (ii) of paragraph 1, and the second the "nature"
and "purpose" criteria referred to in paragraph 3.
198. As regards the first point, one representative felt that the definition should
not include State enterprises and corporations, because as independent legal
persons, such entities could both institute a proceeaing and be sued against and
should not, therefore, enjoy jurisdictional immunities. He remarked that to
confuse those independent legal entities with States and thereby SUbject them to
State immunities amounted in practice to confusing the liabilities of those
entities with those of States. He therefore urged that a clear distinction be
drawn between "State" and "State enterprise and corporation" with regard to
jurisdiction and the limits to liability. Another representative expressed concern
that sUbparagraphs (b) (i) and (b) (ii) of paragraph 1 would constitute an
extension of State immunity under the law of his country, where, in principle, the
courts regarded the territorial subdivisions of a foreign State as being subject to
their jurisdiction.
/
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199. On the second point, a number of representatives found it difficult to accept
the current wording. Some felt that the "purpose" criterion should be eliminated.
It was pointed out in this connection that, since the determination of whether an
activity was a "commercial transaction" was currently governed not by an agreement
between the States concerned but by their practice, it would be hard for
contracting parties to predict how an activity would be classified, and this would
result in great legal uncertainty. Another view, however, was that the nature of
the transaction should not be the primary test for determining whether or not a
transaction was commercial and that it would be desirable also to take into account
the purpose of the transaction in order to separate the acts of the State
de jure imperii, from acts de jure gestionis.
PART 11.

GENERAL PRINCIPLES

Article 6.

State immunity

~I

200. The deletion of the phrase nand the relevant rules of general international
law" was supported by some representatives on the ground that its retention might
lead to divergent and unilateral interpretations by national courts of
international law and would unduly restrict acta ju~ imperii. The remark was
however made that in view of the fact that article 6 was related to the other
articles it might be better to wait until consideration of the remaining ar.ticles
had been completed before deciding whether the phrase should be retained.
PART Ill.

[LIMITATIONS ON] [EXCEPTIONS TO] STATE IMMUNITY

201. Some representatives stressed that care should be taken to ensure that the
exceptions to State immunities were well balanced since they departed from the
long-established principle of absolute State immunity.
202. While the approach taken by the Commission so far met with the agreement of a
number of representatives, it also gave rise to r.eservations. One representative,
after reaffirming that the guiding principle in that area was that of irnmunity
accompanied by exceptions whose consequences should be carefully measured, observed
that the current report offered a number of exceptions to the principle of immunity
which were worthy of note. He stressed that~ while the first category consisted of
exceptions which, in view of their origin - either in the legislation or in the
practice of a limited number of States - did not lend themselves to international
codification of universal scope~ i~e., the e~ceptions in article 13 and
subparagraphs (c), (d) and (e) of paragraph 1 of article 14, a further category of
exceptions should be re-examined, as they tended to impose a considerable
restriction on the principle of State immunity, so much so that the legal system
which would be applicable to States, if such provisions were to be included, would

~I
Article 6 of the draft as adopted on first reading has been renumbered as .
article 5 by the Drafting Committee as a result of its decision tQ combine
articles 2 and 3.
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not adequately safeguard the sovereignty of States. In his view, it was similarly
inappropriate to rely on the judge in the court of the forum State to determine the
illicit character of an act or omission of a foreign State since in international
law it was recognized that only clearly established rules and procedures applied in
that field. He added that his delegation had noted a tendency, not confined to the
draft articles but apparent in only a small number of States and thus
unrepresentative, to limit the jurisdictional immunity of States before the courts
of other States. He left it up to the Commission to re-examine the current wording
of some of the provisions and to submit a more balanced version which would more
closely reflect the international consensus on such issues, and would thus be more
likely to gain the acceptance of States.
203. Another representative reiterated his concern about the direction given to the
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work so far accomplished by the Commission on the topic, which it was in his view
difficult to incorporate in the codification exercise, since the draft articles
formulated to date on the matter, such as articles 1 to 11, far from corresponding
to the general practice of States, simply reflected the legislative practice of
some States. He added that there had been a mistaken attempt to represent the
relativity of immunities as an absolute while disregarding the general trend
followed by the members of the international community.
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204. As regards the title of Part Ill, one reprBsentative favoured the alternative

Ra

"Limitations on State immunity"; two expressed :preference for the alternative
"Exceptions to State immunity"; and another suggested the phrase "Restrictions to
State immunity~f. A number of representatives advocated more neutral formulations
such as "Activities of States in respect of which States agree not to invoke
immunity" or "Cases in which State immunity may not be invoked before the courts of
another State".
Article 11.

"
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Commercial contracts
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205. One representative said that, while he had no objection to the article, the
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scope of the concept of a "commercial transa(~tion" was not veri" clear. z..!e noted
that different definitions in that regard were used in the national legislations of
the United Kingdom of Great Britain end Northern Ireland, Australia and Canada.
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Segregated State property

206. Most of the representatives who spoke on this proposed new araft
article favoured its inclusion, although one of them stated that he remained
unconvinced of the need for such a provision and believed that the Commission
should give further thought to the matter.

go,

2lJ

&/
Article 11 of the draft as adopted on first reading has been renumbered
as article 10 by the Drafting Co~nittee as a result of its decision to combine
articles 2 and 3.
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207. In support of the inclusion of the draft article, one representative recalled

that the concept of segregated State property had achieved wide recognition in a
number of countries and was also reflected in cer'tain international instruments, in
particular in article 2 of the 1978 Protocol amending the Rome Convention on Damage
Caused by Foreign Aircraft to Third Parties on the Surface, article 1 of the 1969
International Convention on Civil Liability for Oil Pollution Damage, and
articles 1 and 2 of the 1973 Convention relating to the Limitation of Liability of
Owners of Inland Navigation Vessels. He pointed out that the essence of the
concept was that a company possessing segregated property could not invoke immunity
and that State liability was not engaged in connection with that company's
obligations.
208. Another representative observed that many States conducted aspects of their
affairs through separate corporations established under their own law and having
title to their own property. He therefore favoured recognition of the institution
of State enterprises with segregated State property in the draft articles - a
change which might well enable some States to accept other proposed provisions,
especially those concerning execution against property set aside for use by State
enterprises.
209. The revised formulation of the draft articles submitted by the Special

Rapporteur was considered as an improvement over the original version.
210. A number of suggestions were however made with a view to clarifying the text

and its implications. One representative emphasized that, as a minimum requirement
for granting immunity, transparency must be ensured with regard to the capital
resources of the State enterprise, for example, by means of a commercial register.
Referring to the second sentence of the revised formulation which established an
exemption from immunity in the event of claims on the State where a State
enterprise acted on its behalf~ he remarked that, while this exception was welcomo,
the transaction would generally be concluded in such cases in the n~~e of the
State, which would therefore be the contracting party and would not "be granted
immunity under article 11. Another representative suggested that paragraph 2
should provide that States should not be held responsible for State enterprises and
corporations and that no proceeding could be instituted against ~ State before a
court of a foreign State in connection with disputes with those enterprises and
corporations. A further suggestion was that, while the issues of substantive
liability which might arise from recognition of the separate status and property of
State enterprises were not regulated by the current draft articles, it might be
desirable to add a saving clause to make clear that the draft articles were without
prejudice to the attribution of any liability to a given lsgsl entity under the law
governing the status and transactions of that entity.
Article 12.

tontracts of emplQxment

211. Some representatives felt that the inclusion of the article among exceptions
to State immunity were not justified. It was pointed out in this connection that
such a provision did not have sufficient basis in practice and that, with regard to
the guarantee of the interests of the employee, disputes relating. to the contract
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of employment could~ as stated in paragraph 175 of the Commission's report, be
settled by mutual agreement or by insurance coverage.

Cl

212. A number of other representatives considered a restriction of the principle of
immunity from jurisdiction in the case of labour disputes legitimate, as national
courts were in practice the only bodies which could provide effective recourse for
some categories of employees of a foreign State. Disagreement was expressed with
the view that there was a scarcity of judicial practice or evidence of State
practice concerning the labour law disputes provided for in the draft article.
Such a claim, it was stated,' might have been sustainable some 10 years ago but was
no longer valid.
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213. Among the supporters of the article, several insisted on the need to strike a
balance between two equally valid concerns: that of protecting the interests of
employees of a foreign State and respect for the social legislation of the forum
State on the one hand, and that of avoiding abusive intervention into activities
connected with the exercise of governmental authority by the foreign State on the
other. Some representatives considered the balance achieved in the text adopted by
the Commission as satisfactory, but others favoured a greater limitation of
immunity than that contemplated in the current text.
214. More specific commer-;:,f,; f;(P" used on the reference to social security prov1s10ns
at the end of paragraph
·.e .)n the exceptions contained in sUbparagraphs (a), (b)
and (c) of paragraph 2.
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215. On the first point, some representatives felt inclined to support the Special
Rapporteur's proposal for the deletion of the reference to social security
requirements. One representative pointed out that such requirements could raise
problems where proceedings were instituted to request the State to include the
employee in its social security system. While agreeing that the reference to the
criter.ion of coverage by social security appearing in paragraph 1 was inadequate,
some representatives took the view that it could not simply be deleted. One of
them suggested that the International Law Co~mission should consider the
possibility of taking into account not coverage by social security but the absence
from the contract of exorbitant provisions of domestic common la~. Another
representative proposed that the current reference be replaced by a reference to
the social laws and provisions regulating employment contracts.
216. As regards the exceptions contained in paragraph 2, the view was expressed

that they should be kept to a minimum lest they
in paragraph 1.

nullif~

the non-immunity principle
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217. With respect to subparagraph (a), some representatives commented on th.e
reference to governmental authority and its implications in the context of
diplomatic and consular law. One of them, after stating that the criterion for the
inclusion or exclusion of labour disputes should not be the nature of the employer
but the nature of the work performed by the employee and whether or not it was
associated with the exercise of governmental authority, stresGed that embassies and
other State agencies overseas employed individuals to perform work of the same kind
performed by the colleagues in the private sector and which was not associated with
the exercise of governmental authority. He added that the acceptance of that
/

...

pr(
thE

ex'
aut

ati

A/CN.4/L.456
English
Page 61

criterion would accord with the prevailing trend in the legislation relating to
immunity adopted by a number of States in various parts of the world. Another
representative expressed agreement with the view of some members of the Commission
that labour law disputes particularly between locally appointed employees and
foreign diplomatic or consular missions, should be settled without violation of the
immuni ty of the sending State under ,international diplomatic law.
218. While some representatives took the view that subparagraph (a) should be
deleted, others felt that it should be reworded so that it did not nUllify the
principle of non-immunity in paragraph 1. While some expressed interest in the
reformulation proposed by the Special Rapporteur (para. 177 of ·the Commission's
report), one representative, although viewing that reformulation as helpful, felt
that it was too restrictive in comparison with the general wording approved on
first reading.
219. As for subparagraph Cb)~ some representatives favoured its deletion. Others,
however, felt that it embodied an essential idea. One representative, for
examnple, said that it would be difficult to accept the hypothesis that a State
could be forced by the court of another State to employ, retain in its employment
or re-employ a locally recruited employee. He felt that in such cases the rule of
non-immunity could be applicable only in respect of qua,si~governmental institutions
such as cUltural, scientific or tourist agencies, particularly those involved in
commercial activities. Another representative indicated that it did not seem
normal for a court to be able to impose on a foreign State the reinstatement to a
mission of a person who no longer enjoyed its confidence.

220. Some representatives were of the view that the wording adopted on first
reading lent itself to interpretations that would rule out such possibilities.
Thus, one representative indicated that he conatrued the text as not detracting
from the freedom of States to recruit or not to recruit an employee and to renew or
not to renew the contract of employment, which Ineant that the courts of the State
in whose territory the contract was performed could only be seized of questions
relating to the rights accorded to the employee by the coutract of employm~nt and
not by the recr~:dtment itself.
221. Other representatives felt that the current wording was too sweeping. One of
them, after stressing that recruitment termination and the renewal of contracts of
employment were di.scretional acts of the employer State, and hence it would be
difficalt to bring a case against those acts, suggested that in order to avoid
arbitrary acts it would be desirable f~rst to establish at least the obligation to
notify the employee of the reasons for his dismissal or non-renewal of his
contract, and second to indicate which rights of the employee must be effectively
protected. Others expressed interest in the Rapporteur's proposal (para. 182 of
the Commission's report) whereby a proceeding should be allowable only to the
extent that the purpose of the act was pecuniary compensation, unless the court was
authorized to issue an order against the foreign State, a proposal which, it was
stated, seemed attractive despite the difficulties it might raise.
222. Regarding subpara9raph Cc), some representatives favoured the deletion of the

reference to habitual residence in the State of the forum. One of them stressed in
this connection that the State of the forum had a clear interest in protecting its
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habitual residents in the same manner as its citizens. He remarked that that was a
widely accepted concept in various fields of international law, so that the
assimilation of habitual residents to citizens had been conceded in fields other
than that of jurisdictional immunity.
223. Other comments included the remark that paragraphs I and 2 could be combined
in order to convey beyond doubt the scope of the non-immunity principle with
respect to contracts of employment.
Article 13.

Personal injuries and damage to property

224. A few representatives expressed serious reservations on article 13, basically
for the reason that exceptions to State immunity should be reduced to a minimum.
One- representative, after indicating that his delegation endorsed the observations
contained in paragraph 185 of the report, stated that a much greater effort was
needed to find a common denominator to reconcile the different views concerning the
r.esponsibility of the State to pay monetary compensation for personal injuries and
damage to property caused on foreign territory. According to another
representative, the provisions raised three problems. First, according to
article 31 of the Vienna Convention on Diplomatic Relations, diplomatic
representatives should enjoy immunities from judicial proceedings in torts in the
receiving State; it was obviously illogical for the sending State of diplomatic
representatives not to be entitled to enjoy those jurisdictional immunities
itself. Secondly, the article had gone even further than the restrictive doctrine,
for it made no distinction between sovereign acts and private law acts. Thirdly,
the question of a wrongful act or omission attributable to a State was considered
within the scope of the international responsibility of a State.

"

"

225. A number of other representatives agreed with the basic thrust of the
article. Some among them felt that its scope should be limited to cases involving
injury or damage resulting from traffic accidents and should only cover
compensation, while others took the opposite stand. In support of the idea
underlying the draft article, the point was made that it accorded with the practice
of those States which had taken a public position on the issue of personal injuries
and damage to property. Reference was made in this connection to the European
Convention on State Immunity. Another argument was that without such an exception
to jurisdictional immunities of States, an injured individual would be without
recourse and that the article therefore met the requirements of justice. In this
context, one representative remarked t~at as a matter of international human rights
law, individuals must have some effective recourse ana that if the article was
deleted, then the draft would be incompatible with the laws of those States which
had codified jurisdictional immunity, all of which contained such a provision, and
would therefore be less likely to be widely accepted.
226. Among the supporters of the draft article, several felt that its meaning and
scope should be clarified. Comments in this respect focused on the relationship
between the article and, on the one hand, the law on State responsibility and, on
the other, the rules of diplomatic law.
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227. On the first point, seve.al representatives supported the inclusion of a
paragraph specifying that the provision did not a~fect any rules concerning State
responsibility under international law. Another representative suggested that the
consequences of the insertion of any provision on that question into the framework
of the topic of State immunity should be carefully studied and harmonized with the
rules on State responsibility. In this context, one representative said that he
had difficulty understanding the concern expressed in paragraph 188 of the report
that an unlawful act or omission of a State should be determined through
international procedures and not by national courts. He stressed that as national
courts frequently made determinations in accordance with international law, the
idea that international law could be applied only by so-called 'international
procedures was not only outmoded, but was flatly contradicted by the practice of
many States.
228. As regards the relationship between the article and the rules of diplomatic
law, some representatives felt that there was no contradiction between the proposed
provision and the Vienna Convention on Diplomatic Relations. One of them disagreed
with the view that it was incongruous for article 13 to provide for the liability
of the State itself in cases where a diplomatic representative of the State, whose
act had caused the injury, would be immune from liability. In his view, diplomatic
immunity was quite distinct from State immunity. Another representative, however,
expressed concern at the possible lack of consistency between article 13 and the
Vienna Convention on Diplomatic Relations. After emphasizing that article 13 would
not be acceptable if it gave States a narrower immunity than was conferred by
article 31 of the Convention, he recalled that under the latter article, a
diplomatic agent should enjoy immunity and freedom from civil and administr.ative
jurisdiction of the receiving State except in three cases. He concluded that since
the iRknunity of the relevant State could not be less than t,hat of its agents, it
could be argued that in so far as article 13 deprived that State of immunity in
respect of such acts, it was inconsistent with article 31. One representative
suggested that the problem be solved by including a clause p~oviding that immunity
would be respected if the State which was the author of the act or omission,had
acted in the discharge of diplomatic or consular functions.

229. Some representatives suggested that the article be clarified in several other
respects. One of them proposed providing for an obligation to take out insurance
policies guaranteeing compensation for injury to the person and damage to property,
so as to allow victims to bring a case against the insurer rather than involving a
State in a sometimes cumbersome procedure. The remark was also made that the
phrase "if the act or omission which is alleged to be attributable to the State"
did not make clear the need for a link between the person responsible for the act
or omi~sion and the defendant State. The concluding phrase "and if. the author of
the act or omission was present in that territory at the time of the act or
omission" gave rise to divergent views, one representative favouring its deletion
and the other insisting on its retention. Finally, one representative suggested
the inclusion of a safeguard clause providing that immunity would be respected if
the State which was the author of the act or omission had acted in accordance with
an international agreement or treaty in force between itself and the State of the
forwn.
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Axt,icle 14.

Ownership, possession and use of property

230. With regard to paragraph 1, the view was expressed that sUbparagraphs (c)
to (e) should be deleted, because those provisions were likely to be interpreted as
permitting courts of a State to exercise jurisdiction over a foreign State even in
the absence of a. link between the pr10perty and the foreign State. Another view
was, however, that these subparaqraphs could not simply be deleted, inasmuch as in
none of the envisaged cases could the fact that one claimant was a State be allowed
to prevent the local courts from deciding on the disputed claims. Furthermore, it
was remarked, the subparagraphs contained legal concepts existing in the common-law
countries that could not be deemed to be included in subparagraph9 (a) and (b).
231. One representative considered that the main provision of article 14 must be
subordinated to an express reservation respecting the immunity of property
protected under diplomatic or consular immunity, in accordance with international
law. He added that the use or purpose of all property must be established in the
same way as was specified in the case of ships, in article 18, paragraph 7, by
means of a certificate signed by a competent authority of the State concerned.
232. Other comments included the remark that the concept of property situated in
the forum State should be introduced in subparagraph (b) and the suggestion that
paragraph 2 be deleted.
-

---.--

Article 15.

"

.~

Patents, trade marks and intellectual
or industrial property

233. Some representatives favoured deleting the article, or at least restricting
its scope, on the ground, inter alia, that patents, trade marks and intellectual or
industrial property were regulated by specific conventions, such as those of the
World Intellectual Property Organization. The article was however supported by
other representatives, two of them subject to the elimination of the reference to
plant breeder's rights and rights in computer-generated works. The remark was made
that those rights were innovations which could not be equated with well-recognized
rights in regard to patents, trade marks, etc., and that it would be preferable to
make use of formulations which would cover the various possibilities. One
representative, on the other hand, felt that the article should be extended to
cover new categories of intellectual property rights, such as rights in computer
programmes.

Article

l~.

Fiscal matters

234. One representative observed that it would be inappropriate for the article to
permit a State to institute a proceeding before a court in its territory against
another State, since fiscal matters fell under the category of public'law and
proceedings relating to taxation were normally instituted by competent authorities
of the foreign State. Another representative considered the article to be
unnecessary. Still another suggested its deletion, having regard to the criterion
that exceptions to State immunity must be reduced to the indispensable and relevant
minimum. It was suggested that consideration be given to the insertion in the
/
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current text of an exception in respect of matters regulated by international law
relating to diplomatic and consular privileges and. immunities.
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Article 17.

235. One representative stated that, although there had been widespread support for
the article, it would be pref9rab1e to delete the expression "or is controlled
from" in paragraph 1 (b), inasmuch as a clearer criterion was provided by the other
two references in the subparagraph, which were sufficient.
Article 18.

lal

Participation in companies or in other
collective Rodies

State-operated ships
in commercial service

St~e-QWne~or

~ngaged

;he
236. Commenting in general on the article, some representatives expressed support
for the current text. One representative favoured extending the concept of
segregated State property to ships owned by companies and shipping lines and used
for commercial service. He observed that the inclusion in the draft article of the
concept of segregated State property would be of considerabl.e value in promoting
close economic relations in the interests of all countries.
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237. As regards the criteria to be met by ships that would fall under article 18,
one representative, after stressing that the text being prepared should be legally
compatible with the various instruments on which it was based, pointed out that a
clear rule emerged from the Geneva Convention on the international regime of
maritime ports, the Brussels Convention for the Unification of Certain Rules
relating to the Immunity of State-owned Vessels and the United Nations Convention
on the Law of the Sea: in order to enjoy immunity, a ship must be State-owned or
State-operated and at the same time be in use for non-commercial governmental
purposes. His delegation considered that the current text of article 18 departed
from the definition derived from those rules of maritime l~w in two respects, as
it: (a) would allow immunity from jurisdiction for a State-owned ship in use for a
non-commercial private purpose; and (b) would allow for abandonment of the
criterion of actual use of the ship as a means for determining its status, inasmuch
as the words "intended exclusively for use" would allow a ship to enjoy such
immunity on the basis not of its actual but merely of its potential use. He
therefore renewed his delegation's request that the Commission refer to the
definition appearing in article 96 of the Law of the Sea Convention.
238. With respect to the Special Rapporteur's recommendation to delete the word
"non-governmental" in article 18, paragraphs 1 and 4, views were divided. Some
representatives supported it, one with the proviso that the commentary would
explain that a ship engaged in a governmental mission would enjoy immunity, and the
other on condition that it be made clear that, in cases where the public inter&at
was involved in a commercial activity carried out by a State Ship the State
concerned could invoke the immunity of the ship. Other representatives felt that
the word "non-governmental" should be retained.
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239. As regards paragraph 3 (a), one representative suggested that after the words
n a claim in respect of collision or ot.her accidents of navigation" the following
phrase based on article 211, paragraph 1, of the United Nations Convention on the
Law of the Sea should be added: "Inclusive of accidents which might cause
pollution of the marine environment, including the coastline, and pollution damage
to the related interests of coastal States".
Article 19.

Effects of an arbitration agreement

240. As regards the scope of the basic assumption reflected in the article, one
representative said that it could be presumed that a State's consent to arbitration
implied its consent to the exercise'of supervisory jurisdiction over the
implementation of the arbitral agreement by a court of the arbitral forum State.
Some representatives, however, felt that the current wording was too vague. Some
suggested that a provision should be included stating that submission to
arbitration should not be construed as submission to the jurisdiction of the forw~
State so as to avoid confusing the arbitration agreement with the matter of
immunity. One representative called for further clarification regarding the court
before which a State party to an arbitration agreement lost its right to invoke
immunity. After pointing out that, in practice, arbitration agreements determined
the competent court or were sufficiently clear to avoid any uncertainty as to the
nationality or location of the court, he suggested that article 19 should permit
the State party to an arbitration agreement to retain the right to invoke immunity
from jurisdiction before a court of a State which was not involved or was not
designated by the agreement unless the agreement otherwise provided.
241. As regards the bracketed alternatives, "[commercial contract] [civil or

,.
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commercial matters]", some representatives expressed preference for the phrase
"commercial contract". One of them said that exception to immunity should be
confined to arbitration arising out of commercial contract disputeG rather than
extended to cover civil and commercial contracts. Other representatives took the
opposite stand. One of them said that the scope of arbitration could be ~xtended
to a civil matter, first, because there had already been precedents in that area
and, secondly, because the scope of arbitration depended primarily on the terms of
the arbitration agreement. She added that a provision should be included stating
that submission to arbitration should not be co~strued as submission to the
jurisdiction of the forum State.
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242. With respect to the concluding phrase of the introductory paragraph, some
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representatives expressed preference for the current wording, which was described
as clear and less complex than the alternative formulation of the Special
Rapporteur. Others favoured the said alternative fo~mulation, which had been
borrowed from the European Convention on State Immunity.
243. As to the proposed new subparag~aph (d), it was for the most part viewed as
unnecessary and undesirable, inasmuch as it could ba deemed to const1tute a first
step towards execution of the award, notwithstanding the requirement of the State's
express consent. One representative, however, after recalling that his Government
had proposed the addition of the words "recognition and enforcement"· at the end of
subparagraph (c), endorsed the Special Rapporteur's suggestion for the inclusion of
I • ••
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a new subparagraph (d) confined to 'Urecognition of the award", on the understanding
that recognition should be interpreted as the act which entailed "turning the award
into a judgement or a title equivalent to a judgement by providing it with an
exequatur or some similar jUdicial certificate u •
Article 20.

Cases of nationalization

244. There was virtual unanimity among the representatives who commented on

article 20 that, as suggested by the Special Rapporteur, it should be deleted.
Most of them pointed out that measures of nationalization, as sovereign acts, were
not subject to the jurisdiction of another State and could not be considered to
represent an exception to the principle of State immunity.
PART IV.
Article 21.

STATE IMMUNITIES IN RESPECT OF PROPERTY
FROM MEASURES OF CONSTRAINT
State immunity from measures of constraint

Article 2Z.
Article 23.

Consent to measures of constraint
~ific

categories of property

245. The debate confirmed that, in the words of one representative, there was still
a division of opinion on the question of State immunities in respect of property
from measures of constraint.
246. One view was that it would be preferable not to take up the question of
measures of constraint for the time being. It was remarked in this connection that
the scope of immunity from execution differed from that of immunity from
jurisdiction. Attention was drawn to paragraph 217 of the Commission's report in
which the Special Rapporteur himself had pointed out that, owing to the independent
,
development of the issue of immunity from measures of constraint and that of
immunity from jurisdiction, there was still a division of opinion on the
first-mentioned subject. Concern was expressed that the Commission might be unable
to propose widely acceptable solutions unless it changed its view, and it was
suggested as a possible solution to make Part IV of the draft articles optional.
247. Another view was that the relevant draft articles must come closer to a broad
and non-restrictive concept of immunity from execution or from measures of
constraint on the property of a State and clearly set forth the principle of
non-execution on the property of a foreign State in the territory of the forum
State. Disagreement was expressed with the statement, to be found in paragraph 218
of the Commission's report, that "limited execution ••• would have a better chance
of obtaining general approval", and attention was drawn to the concern reflected in
paragraph 221 that the recent tendency to restrict State immunity from execution
was a dangerous departure from the rules of the sovereign immunity of States and
should be curbed by the Commission.
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248. Still another view was that the immunity of States from measures of constraint
could no longer be absolute, as evidenced by the recent tendency in State
practice. One representative felt that an in-depth consideration of the issue
would enable the Commission to achieve a proper balance of the various criteria to
be taken into consideration. Another indicated that his country was now in favour
of the new tendency among developed countries to restrict State immunity from
measures of constraint in respect of some categories of State property. Still
another representative suggested a formulation of the relevant articles which set
out clearly the principle of immunity from measures of constraint, followed by
limited exceptions.
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249. The same divergence of views manifested itself as regards the various
alternatives before the Commission for articles 21, 22 and 23. Some expressed
preference for the texts as provisionally adopted on first reading. They felt that
the changes proposed by the Special Rapporteur would tilt the balance in favour of
the "limited" immunity principle, thereby upsetting the compromise achieved by the
Commission. They urged that greater caution should be exercised in restricting
State immunity. Other representatives supported the second alternative submitted
by the Special Rapporteur.
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250. A few representatives offered specific comments on draft articles 21, 22
and 23 as adopted by the Commission on first reading. As regards ALticle 21, one

representative expressed support for the provision in subparagraph (a). Some
representatives favoured the deletion of the phrase "[or property in which it has a
lega~ly protected interest]" in the preambular paragraph of the article and in
paragraph 1 of article 22. Explaining her position on this point, one
representative stressed that it was necessary to focus on property of a foreign
State as the sole object deserving protection. She indicated that she could not
endorse the idea of granting to third parties p,rotection from measures of
constraint simply because a foreign State had an interest in the property concerned
and drew attention in that connection to the 1983 Vienna Convention on Succession
of States in respect of State Property, Archives and Debts, in which the concept of
"interest" had been distinguished from that of "property".
'
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251. Most representatives, however, focused their comments on the second
alternative proposed by the Special Rapporteur for articles 21, 22 and 23.
number of them expressed support for the merger of articles 21 and 22 as

segregat~
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provisionally adopted on first reading. One representative, however, viewed the
new draft article 21 resulting from the merger as representing a radical departure
from the text of original article 21, which set forth clearly the principle of
inadmissibility of measures of constraint. He doubted whether a compromise
solution could be found in the absence of clear recognition of the principle
itself.
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'52. Specific comments on new draft article 21 concentrated on the bracketed
phrase, "[and has a connection with the object of the claim, or with the
instrumentality against which the proceeding was directed]", to be found in
par"graph 1 (c). A number of representatives favoured its retention. It was
remarked in this connection that if those words were deleted, measures of
constraint could be taken against any property of a foreign State which was used
for commercial purposes. Other representatives advocated the deletion of the
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phrase in question. Some representatives furthermore welcomed the disappearance of
the phrase "a property in which it has a legally protected interest", for the
reasons indicated in paragraph 250 above.
253. As regards paraqraph 2 of new draft article 21, support was expressed for the
idea that the property covered by paraqraph 1 could not be subjected to any
measures of constraint.
254. New draft article 22 was viewed as being of fundamental importance. Comments
focused on paragraph 1 (c). One representative, after pointing out that this
provision recognized the fact that central banks were instruments of sovereiqn
power, stressed that the activities of such banks should consequently enjoy
immunity from measures of constraint and should have the leqal status of a State
orqan automatically enjoy.inq immunity. The phrase "and used for monetary purposes"
at the end of the subparaqraph was supported by one representative but objected to
by others on the qround that a property of the central bank of a foreiqn State in
the territory of the forum State should in all circumstances be excepted from
measures of constraint, regardless of the purpose for which it was used.
255. ~w draft article 2~ was viewed as unnecessary by some representatives, one of
whom suqqested that the Commission await the final results of its work concerninq
the definition of "State" in article 2 and the ultimate fate of article 11 12i.s.
before deciding on its possible deletion. Other representatives supported the
proposed text. One of them viewed it as expedient in that, if a State could invoke
immunity in contentious proceedinqs where an autonomous State entity which pursued
commercial purposes was liable, forced execution on the State's property must be
possible where the State placed such property at the disposal of the autonomous
State entity for commercial purposes. The remark was also made in support of the
draft article that no question arose as to the execution against qeneral State
property of judgements obtained aqainst a separate State enterprise with its own
legal personality and tbat, accordingly, draft article 23, which dealt with
seqregated State property~ should be retained.
256. As for the title of Part IV, suppport was expressed for the sU9qestion to
alter it to read "Jurisdictional immunities of States ill respect of their
property", a wording which, it was said, was sufficiently broad to include measures
of constraint and execution.
PART V.

MISCELLANEOUS PROVISIONS

257. One representative, referring to Part V in qeneral, wondered if all its
provisions actually related to the general theme of the jurisdictional immunity of
States.
Article 24.

Service of

p~ocess

258. In addition to comments specifically addressed to paraqraphs 1 and 3, draft
article 24 elicited two general remarks. One representative stated that the draft
article moved directly from a definition of the principles applicable with respect
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to State immunity to a detailed description of the procedure to be followed in
bringing an action against a foreign State. In his view, the deletion of the
article would have no prejudicial implications, whereas its retention would give
rise to possibly difficult technical discussions. Another general observation was
that the draft article placed too much emphasis on the Ministry of Foreign Affairs
and attached to that Ministry an importance not warranted in judicial and
litigation matters as distinct from matters relating to international affairs.
259. As regards paragraph 1, several representatives called for more flexibility.
One of them remarked that each State had its own rules as to the service of
process, to which the courts attached the greatest importance, and that it could
not be asswned that States would be willing to modify their domestic rules of civil
procedure in order to make them conform with the future instrument. He therefore
suggested that a new sUbparagraph (a) to paragraph 1 be added, reading "in
accordance with the rules of civil procedure of the State of forum", and that
former sUbparagraphs (a) and (b) be renumbered as (b) and (c). The incorporation
of that clause, he further remarked, would facilitate acceptance of paragraph 4.
Another representative indicated that he remained opposed to the hierarchy of the
various forms of service of process. In the opinion of his delegation, the
competent courts should be free to choose the most suitable procedure for each
particular case.
260. The new wordings proposed by the Special Rapporteur for

Ca)
and Cb) were supported by two representatives. As for §YDparagraph Cd), one
representative reiterated his doubts regarding the transmission of documents by
mail to the head of the Ministry of Foreign Affairs, since, in the case of
transmission through diplomatic channels, it would be sufficient to address the
relevant documents to the Ministry.
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261. Concerning ,p.aragraph 3, the deletion of the words "if necessary" was favoured
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by two representatives, one of whom also supported the Special Rapporteur's
proposal to add the words "or at least by a translation into one of the official
languages of the United Nations".
"

Article 25.

Defaylt judgement

262. Although one representative saw merit in deleting article 25, others sought to

"

improve its formulation. Some among them expressed interest in, or support for,
the suggestion to include a requirement that a court should not issue a default
judgement without considering ex officio whether the foreign State was immune. One
representative, after pointing out that there had been cases where default
judgements had been issued in circumstances where it seemed reasonably clear that
the defendant State could have relied on immunity, suggested that the
above-mentioned requirement should be subject to three limitations: first, the
provision should extend only to the issue of immunity; secondly, the court should
not be required to go beyond the facts as they appeared on the papers before it;
and thirdly, that principle should apply to the question of whether it appeared
that the defendant was a foreign State as defined.
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263. Other comments included the remark that the words "if necessary" could be
deleted from paragraph 2 and the observation, made-by several representatives, that
the Special Rapporteur's proposal to add at the end of paragraph 1 a phrase reading
"and if the courts had jurisdiction in accordance with the present articles" was
worthy of support.
~icle

26.

Immunity from measures of coercion

264. While the article did not give rise to substantive objections, two
representatives felt that its formulation could be improved
One of them observed
that it was not clear from the current wording whether the immunity was from the
making of a court order requiring a State to perform or refrain from performing a
specific act, or merely from suffering a monetary penalty for violating such an
order. Another representative suggested the following text:
0

"Where a State enjoys immunity in a proceeding before a court of another
State, the court cannot issue any order against the State requiring it to
perform or refrain from performing a specific act."
Article 27.

Procedural immunities

265. One representative felt that the deletion of article 27 would have no
prejudicial implications, whereas its retention would give rise to possible
difficult technical discussions. In the view of another representative, the
provisions of the article did not clearly stipulate the obligation of the foreign
State to assume the judicial costs which would be the necessary corollary of the
exemption from the requirement to provide any security, bond or deposit.
Article 28.
:1
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Non-discrtmination

266. Some representatives suggested that the article be deleted. One of them
pointed out that a number of articles in the draft left open the possibility for
States parties to the future instrument to extend to each other, by means of an
agreement or on the basis of the principle of reciprocity, treatment which was more
or less favourable than that provided by the instrument. Another, after pointing
out that article 28 had been modelled on article 47 of the 1961 Vienna Convention
on Diplomatic Relations and on article 72 of the 1963 Vienna Convention on Consular
Relations, stressed that the rule of non-discrimination, although logical in the
case of diplomatic or consular agents, made little sense in the case of States.
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D.

THE LAW OF THE NON-NAVIGATIONAL USES OF
INTERNATIONAL WATERCOURSES
1.

General comments

267. Several representatives stressed the importance of the topic. It was pointed
out that the demand on freshwater supplies was increasing while the water supply
itself tended to diminish, and that the international community should therefore
take measures immediately to ensure water supplies for future generations.
Reference was made in particular to the situation of many developing countries
where drought and desertification were a constant threat and where rational
management of water resources and preservation of water quality were vital for a
growing population.
268. Attention was also drawn to the links between the topic and international

environmental law which was described as one of the central issues of the time. In
this connectiGn, one representative stressed that the protection and preservation
of the environment formed one of the topic's key aspects, being of vital importance
not only to each individual State but to mankind as a whole. He added that his
Government was convinced that the problem of the environment could be resolved only
by joint efforts on the part of all States, and wished to intensify its cooperation
in that field with other countries, inter alia, within the framework of
international organizations.
269. Emphasis was furthermore placed on the implications of the topic as regards
good-neiqhbourly relations between watercourse States. In this context one
representative, after stressing the need to guarantee that neighbouring countries
had access to international watercourses on an equitable basis, described his
country's positive experience gained from the establishment of commissions with
neighbouring States.
270. As regards the general approach to the topic, satisfaction was expressed at

"

"

the unanimous acceptance by the Commission of the principle of equitable regulation
of international watercourses, excluding any form of unilateral regulation and
stipulating consultation and cooperation between watercourse States. Several
representatives insisted on the need to ensure an equitable balance between the
rights of downstream and upstream riparian States. One of them stated that, in
view of the principle of the territorial sovereignty of States, the watercourse
State of origin must enjoy priority use of the waters in question, provided that it
did its best not to injure downstream States. It followed; he went on to say', that
the obligation to notify other watercourse States of measures with possible adverse
effects applied only in cases where human activities were directly responsible for
the potential effects and that in other cases, notification should take place as
soon as practicable.
271. A few representatives commented on the term "international watercourse".

One

of them reiterated his view that the draft articles should use the wider term
"international watercourse system", so as to ensure the most comprehensive and
effective protection possible. Other representatives took the opposite stand. One
of them expressed concern that the term "international watercourse" should not be
/
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defined too broadly and therefore favoured the deletion of the word "system".
Another representative similarly expressed preference for the concept of
"watercour.se", rather than that of "watercourse system", which, in his opinion, was
too vague and had territorial connotations, since it encompassed various
hydrographic components (rivers, lakes, canals, glaciers and groundwater).
272. As regards the aim of the work on the topic, support was voiced for the
formulation of a legally binding instrument even if it were made up of general and
residual rules, and the view was expressed that the manuate of the Commission
should be clarified, if necessary, in order to remove any doubt as to what was
expected of it. The desirability of couching the results of the Commission's work
in the form of binding rules, in a convention was on the other hand questioned, and
the suggestion was made that it would be more appropriate and more likely to meet
with general acceptance if the rules were embodied in a set of recommendati.ons or
guidelines.
273. The "framework agreemen.t" approach adopted by the Commission was endorsed by a
of representatives who viewed it as, in the words of one of them, the only
way to conclude agreements which were compatible with specific needs and
circumstances. But although one representative expressed satisfaction at the
raassurance, found in paragraph 257 of the Commission's report, that there was
general agreement on the meaning of the term "framework agreement", attention was
drawn to the fact that different opinions continued to be expressed in this
connection. For instance, one representative said that a framework agreement
should contain the fundamental legal principles accepted by the entire
international community and providing a basis for the conclusion of bilateral,
regional and suoregional watercourse agreements. Another described a framework
instrument as one furnishing States with guidelines for the conclusion of spec~fic
agreements on specific watercourses. The instrument, he went on to say, should not
go into detail, particularly with regard to procedure, nor should it establish
general binding obligations which might affect existing agreements or unduly
restrict the discretion of riparian States to conclude agreements. Still another
representative felt that the term "framework agreement" denoted an instrument that
contained general residual norms to serve as a source of inspiration for riparian
States. The view that the general rules to be formulated would be mere residual
rules gave rise to reservations on the part of one representative who observed
that, to the extent that they were deduced from the numerous treaties on
navigation, pollution and power production, the rules in question would reflect
customary law. The view that only general rules should be formulated was also
called into question. One representative remarked in this connection that it was
extremely difficult not to enter into details and the Commission should not insist
on refr.aining from going beyond the limits of a framework instrument.
nt~ber

274. The representatives favouring the framework agreement approach felt that,
despite the Commission's stated intentions, the draft articles did not always
reflect that approach and should be amended on second reading with a view to
devoting a large number of articles to general principles and basic rules. One of
them said in this connection that the Commission had perhaps aimed too high and had
devoted too much time to the drafting of very detailed regulations, thereby
compromising the original concept of a framework agreement. While agreeing that
/
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the examination of specific details would be useful, inasmuch as it would remind
States of the points to be taken into consideration in the conclusion of specific
agreements, he urged the Commission not to go too far beyond the existing State
practice.
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275. Concern over departures from the fr~ework agreement approach was specifically
expressed in relation to the draft articles provisionally adopted by the Commission
at its forty-second session. Reference is made in this connection to
paragraphs 281 to 283 below.
2.

Comments on the work carried out by the
at its forty-second sessiQn
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276. A number of representatives welcomed the substantial progress achieved by the
Commission at its forty-second session and noted with satisfaction that every
effort would be made to complete the first reading of the articles at the
forty-third session. Gratification was expressed at the fact that, with the
submission of the second part of his fifth report and that of his sixth report, the
Special Rapporteur had now covered most of the relevant ground. The discussions to
which those documents had given rise in the Commission were described as useful.
(a)
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Comments on articles 22 to 27 as provisionally adopted by the Commission
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277. Articles 22 to 27 as provisionally adopted by the Commission generally met
with approval. One representative said that those articles had been largely based
on the United Nations Convention on the Law of the Sea and other relevant
instruments and seemed on the whole satisfactory. Another representative viewed
Parts IV and V of the draft as an important contribution to the consolidation of
general principles of international environmental law. He added that those
articles which had been based on Part XII of the Law of the Sea Convention showed
that there was a trend towards regarding their content as an integral part of
customary law on protection of the environment. Still another representative
observed that the Commission had drafted language which made it sufficiently clear
when riparian States of international watercourses must take action to prevent or
reduce any harmful effect of certain conditions or human conduct on other
watercourse States or their environment. ~e added that the proposed articles were
closely related to other rules of international law serl";.h:g the same purpose and
that those close links with existing conventions would be conducive to establishing
the most comprehensive system possible of complementary global and regional regimes
of international watercourses.
278. While generally endorsing articles 22 to 25, some representatives struck 0
note of caution in this respect. Some observed that those provisions contained
broad principles or statements of environmental policy rather than detailed rules,
and that their implementation would be determined on the basis of local
circumstances. In their opinion, the sort of cooperation established in regard to
planned measures (Part III of the draft), which consisted in the duties to notify
I • ••
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and consult, should be fully applicable to ensure ~dequate environmental
protection, and it might be necessary to spell that out more clearly in the draft.
Another remark was that, to comply with their obligations in respect of the
protection and preservation of ecosystems and the marine environment, developing
countries, despite their goodwill, sometimes required appropriate assistance.
279. Several representatives, on the 0ther hand, expressed doubts or reservations
on articles 22 to 27. Comments focused on the necessity for those articles, on

their compatibility with the framework agreement approach and on the extent to
which they established a proper balance between watercourse States depending on
their geographical situation with respect to the watercourse.
280. As regards the first point, one representative said that articles 24 to 28

were unnecessary, since their content was already covered by articles 6, 8, 9 and
10. Another representative, although not opposed to the adoption of articles 22
to 25, said that those articles were dispensable since all the obligations set out
in them were contained by implication in previous articles.
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283. On the legal aspect, some representatives said that they would welcome, a more
detailed explanation of the way in which the provisions in Part IV were intended to
relate to the fundamental obligations contained in articles 6, 8, 9 and 10. To
illustrate this point, one representative referred to articles 22 and 23. He
observed that the obligation under article 22 for watercourse States individually
or jointly to protect and preserve the ecosystems of an international watercourse
was stated in the commentary to be a specific application of (a) the requirement in
article 6 that watercourse States were to use and develop an international
watercourse system in a manner consistent with its adequate protection, (b) the
obligation under article 6 for watercourse States to participate in the protection
of an international watercourse in an equitable manner, which included the duty to
cooperate in its protection and development and (c) the obligation under article 9
for watercourse States to cooperate in order to attain adequate protection of an
international watercourse. In his view, the question arose whether those
obligations under article 6 and 9 could be introduced into the regime of article 22
without any language to indicate the relationship between the two sets of articles
and whether it could be argued that a watercourse State was in breach of its
obligation under article 22 because it had failed to participate in the protection
of the watetcourse in an equitable manner. Thus, he concluded, it might be
/
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necessary to specify the interconnection between the two sets of articles by
inserting in article 22 language $uch as "without prejudice to articles 6, 8, 9
and 10" to indicate the applicability to article 22 of the general principles set
forth in those articles. To further illustrate his point, he referred to
article 23, paragraph 2, which provided that watercourse States should, j~r alia,
harmonize their policies in the prevention, reduction and control of pollution of
an international watercourse. After noting that the commentary stated in
paragraph (7) that the provision was a specific application of certain of the
general obligations contained in articles 6 and 9, particularly the obligation
under article 9 to cooperate in order to attain adequate protection of an
international watercourse, he pointed out that cooperation under article 9 was
based on sovereign equality, territorial integrity and mutual benefit and raised
the question whether a watercourse State could argue that it was relieved of the
obligation under article 23, paragraph 2, to harmonize its policies on reducing
pollution with other watercourse States on the ground that the principles of
sovereign equality and mutual benefit had been breached. He added that if the
commentary was a proper interpretation of article 23 and many of the other articles
dealt with in the report, some way would have to be found to link the obligations
under the general principles of articles 6, 8, 9 and 10 with those articles which
were intended to reflect a specific application of those principles.

"

264. As regards the extent to which the articles established a proper balance
between watercourse States depending on their geographical situation with respect
to the watercourse, one representative said that it was sometimes difficult to
reach a position on specific provisions because they did not make a distinction
between contiguous and continuous international watercourses. For instance, in
cases of joint institutional management, the situation regarding contiguous and
non-contiguous riparian States was L~t the same. Another rep~esentative detected
what he termed an unreasonable shift in the approach to the G~bject, which had
caused the Commission to stray from the criteria initially adopted. After stating
that the initial, correct approach, reflected in articles 2 and 6, had been based
on the search for a solution which took into account the legitimate interests of
both upstream and downstream States, as well as the environment of all States
affected by international watercourses, he noted that that broad approach appeared
to have given way, in the draft articles provisionally adopted by the Commission at
its forty-second session, to a much narrower view which was concerned only with
harm to watercourses and the neighbouring environment and did not take into account
the water and energy requirements of watercourse States as a whole, with the result
that the draft protected the interests only of downstream·Statea while attributing
liability solely to upstream States. The same representative feared that if the
drafting process continued to be governed by that approach the resulting text would
deal solely with the uses of international watercourses by upstream States and
their attendant obligations, a dangerous approach which could be seen in
article 23, paragraph 2, and even more clearly in art~.cle 26, which in fact sought
to protect only downstream States, totally disregarding the latter's need for water
in order to prevent or mitigate drought or desertification in their own territory.
He urged the Special Rapporteur and the Commission to restore the necessary balance
between the rights and interests of upstream and downstream States on the basis of
justice and equity.
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285. Disagreement was on the other hand expressed with the view that the draft
articles benefited downstream more than upstream countries. The concept of
"appreciable harm", it was stated, clearly proved the contrary.

(ii)

Comments on specific articles
Article 22.

Protection and preservation of ecosystems

286. Comments focused on the scope of the obligation enunciated in the article and
on the term "ecosystem".
287. On the first point, the remark was made that environmental protection should

not be regarded as a g081 in itself which prevented all human activity. One
representative observed in this connection that the obligation imposed on States
under article 22 was not self-contained but should be viewed within the context of
article 6, namely, the framework of equitable and reasonable utilization and
participation - which was tantamount to saying that the article did not guarantee
absolute protection since the requirements of interdependence and
good-neighbourliness necessitated a certain tolerance of J?ollution. He pointed out
that article 23, which set the threshold for observing th~ obligation to prevent,
reduce and control pollution at the level of appreciable harm, seemed to confirm
that interpretation of article 22, adding that since certain watercourses were
already polluted, States were expected to do what they could to reduce pollution to
mutually acceptable levels - an approach reflected in the two 1976 Conventions on
protection of the Rhine from chemical pollution and from chloride pollution,
respectively.
288. The view was on the other hand expressed that the strict obligation imposed on
watercourse States to protect and preserve the ecosystems of international
watercourses paralleled the equally strict obligation imposed on States by
article 192 of the United Nations Convention on the Law of the Sea to protect and
preserve the marine environment, even though the term "ecosystem" was narrpwer in
scope than the term "marine environment".
289. As for the term "ecosystem", its use was supported by some representatives but
gave rise to reservations on the part of others. It was said in particular that,
although the concept might have a quite specific scientific meaning, it was too
broad, and encompassed spatial units which went considerably beyond "the concept of
"watercourse". The remark was also made that, despite the commentary to
article 22, the precise difference between the concept of "environment" and that of
"ecosystem" was not always clear, particularly as the definitions given in
footnote 144 referred to the "non-living environment" and to the "environment".

Article 23.

Prevention, reduction and control of pollution

290. As regards PAragraph 1, attention was drawn to what was termed the extreme
simplification of the definition of pollution in comparison with the existing
definitions in many treaties. Another observation was that pollution could also
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take the form of long-range air pollution, which should of course be prevented at
the source. That problem, it was remarked, was not covered by the draft article as
currently worded.

watercours~

held consu:

291. With respect to ~g[~~~_~, comments focused on the relationship between the
obligation enunciated therein and obligations set forth in other international
instruments or other articles of the draft. In this connection, one representative
observed that while it was true that, as stated in paragraph (4) of the commentary,
the expression "prevent, reduce and control pollution" was also to be found in
article 194, paragraph 1, of the United Nations Convention on the Law of the Sea,
the obligation imposed by the latter instrument was less strict than that proposed
under article 23 and hardly differed from that imposed on watercourse States under
article 24 of the present draft, in respect of which paragraph (3) of the
commentary stated that it was oae of due diligence and would not be regarded as
having been breached if a watercourse State had done all that could reasonably be
expected to prevent the introduction of the species referred to in the article.
Thus, he went on to say, both the obligation under article 194, paragraph 1, of the
United Nations Convention on the Law of the Sea and that under a~ticle 24 of the
draft under consideration were obligations of due diligence, and the question then
arose as to why the obligation under article 23, paragraph 2, had not also been
couched in the language of due diligence and whether the intention had been to
impose a strict obligation on the watercourse States in the matter.
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292. Also in relation to paragraph 2, one representative said that the requisite
balance had not yet been achieved between the rights of upstream and downstream
countries. He added that, in addition to the prevention, reduction and control of
pollution, the paragraph should make provision, if only under certain conditions,
for the elimination of pollution.
"

",

293. Other comments on paragraph 2 included, first, the remark, also applicable to
article 24, that the term "appreciable harm" was ambiguous and subjective and
should be replaced by "considerable harm" or "substantial harm" and, secondly, the
observation that the concept of the environment in article 23 was broader than the
concept of the ecosystem in article 22, so that using both concepts, in spite of
their similarity, gave rise to difficulties in interpretation.
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294. As for ~Q~~~~a~h_a, one representative noted that it required States to
cooperate in identifying harmful substances and underscored t~e concept of
preventive measures to protect watercourses. In this connection, another
representative expressed the view that the solution of drawing up a list of
substances would prompt scepticism in anyone familiar with the experience of States
which had tried to establish such lists and that a better approach might be to
identify harmful substances by defining their main characteristics.

I
295. The article was described as a forward-looking provision. One representative,
while supporting it, stressed that benefits as well as harm could result from the
introduction of alien species and that the advantages and disadvantages should
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therefore be weighed against each other for each s~tuation and for each
watercourse. That~ in his view, could be achieved if the riparian States concerned
held consultations before an alien species was introduced.
Article 25.

Protection and preservation of the marine environment

296. Some representatives supported the article as an important addition to global
and regional efforts to protect the environment and as reflecting awareness that
rivers must not be cleaned up at the expense of the marine environment. One of
them pointed out that the inclusion of the article did not mean that all States
could intervene in activities aimed at protecting the environment, since
watercourse States did not have a responsibility erga omnes but only to the other
watercourse States or riparian States directly affected.
291. Other representatives, however, expressed reservations with regard to the
article. One of them considered it doubtful that the protection of the marine
environment, which was dealt with in other instruments, fell within the scope of
the draft articles.
298. Two representatives commented on the relationship between article 25 and the
corresponding provisions in the United Nations Convention on the Law of the Sea.
One of them remarked that the expression "take all measures ••• necessary" had the
same meaning as in article 24 and connoted an obligation of due diligence. He
asked whether an obligation of due diligence imposed on watercourse States to
protect the marine environment was consistent with the strict obligation imposed by
article 192 of the Law of the Sea Convention on States to protect and preserve the
marine environment. In his view, the question arose as to whether it was co:rrec"t
to reduce what was a strict obligation in that instrument to one of due dilige~ce
in the present draft articles.
299. Another representative, after noting that the Special Rapporteur frequ~ntly
referred, in the context of the protection of the marine environment, to a related
prov1s1on in the United Nations Convention on the Law of the Sea, pointed out that
that Convention generally referred to the protection of the international marine
environment and not to that of areas under national jurisdiction, and that since
the Commission was concerned solely with areas under national jurisdiction it was
inappropriate for it to borrow from the Convention the phrase "individually or
jointly" in the context of the protective measures to be taken, particularly since
the Convention on the Law of the Sea immediately qualified the phrase with the
words "as appropriate", and its article 193 recognized the sovereign right of
States "to exploit their natural resources pursuant to their environmental
policies". In his view, the use of the word "jointly" in the draft instrwnent
under consideration appeared to place upstream States at a disadvantage. He
therefore urged that the phrase be deleted, or at least that it ba tempered, where
used in the draft· articles that had been adopted provisionally, particularly
articles 25 and 26.
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Article 26.
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PreventiQn and mitigatiQn Qf harmful cQnditiQns
Arti.~~e

27.

Emergency situatiQns

300. SQme representatives made CQmments applicable tQ bQth articles. Thus it was
nQted that as a result Qf changes made in the text Qf the draft articles as
Qriginally prQpQsed by the Special RapPQrteur, the distinctiQn between "nQrmal"
hazards and "emergency" situatiQns had nQW been clarified. In this CQntext the
remark was made that, whereas "emergency situatiQns" Qccurred suddenly and caused,
Qr pQsed an imminent threat Qf causing, seriQus harm tQ Qther States, "harmful
cQnditiQns" (article 26), althQugh nQt arising as abruptly, CQuld alsQ be harmful
tQ Qther States.

(b)

~

301. AlsQ referring tQ bQth articles, Qne representative nQted that neither
expressly linked the situatiQns Qr cQnditiQns in questiQn to waterCQurses. While
recQgnizing that such a link CQuld be inferred frQm the examples Qf causes given in
the tWQ articles and that, mQreQver, there would be nQ justificatiQn fQr including
in a set Qf articles Qn waterCQurses prQvisiQns Qn phenQmena nQt linked tQ
watercourses, he called' fQr mQre precisiQn in the drafting.
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302. A further CQmment relating tQ bQth articles was that the CQmmissiQn shQuld
take intQ account such recent develQpments in internatiQnal law as the cQnvention
Qn Qil pQllutiQn preparedness and respQnse that WQuld SQQn be concluded under the
auspices of the InternatiQnal Maritime OrganizatiQn (IMO) and the cQuventiQn Qn
hazardQus installations which was being negQtiated within the framewQrk Qf the
ECQnQmic CQmmissiQn for EurQpe (ECE).
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303. With specific reference tQ article 26, one representative nQted that the
QbligatiQn tQ take apprQpriate measures tQ prevent or mitigate harmful cQnditiQns
was equivalent tQ an obligatiQn to act with diligence and that the measures shQuld
be adapted to the case in questiQn and take account of bQth the situatiQn Qf the
State concerned and the harmful situations themselves. Another representative
remarked that, under the article, the responsibility of watercourse States included
not Qnly activities within their sphere of cQmpetence but also other sources of
hazard.
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304. One representative observed that, as currently drafted, the article could be
interpreted as entailing a general and unlimited obligation of States tQ prevent
natural disasters - an obligation which WQuld go beyond the internatiQnal duties Qf
States - and should therefor.e be reworded. Other drafting comments included the
suggestion that the terms "control and, if possible, eliminate" should be inserted
after "mitigate".
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305. As for article 27, it was described as a wide-ranging provisiQn which also
included non-contracting States and was more onerous than article 26 since it
prQvided not only for an obligation to take all practicable measures necessitated
by the circumstances but also for an obligation to inform potentially affected
States and competent international organizations. One representative expressed the
view that the article contained very detailed rules which seemed to be mQre
concerned with creating equal economic conditions among States than with protecting
the environment.
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306. As regards ggragragh 4, the remark was made, that it envisaged the possibility
of an obligation to develop joint plans for responding to emergencies, where
appropriate; such an obligation, it was observed, depended on whether States agreed
on the need to develop such plans, but the text of article 27 was not explicit on
that question. Also referring to paragraph 4, one representative wondered whether
it was realistic to require watercourse States to develop contingency plans for
responding to emergencies in cooperation with other potentially affected States and
competent international organizations. In his view, that would unduly increase the
number of those called upon to participate in the application of alarm or
information systems, and the obligation to reach agreement should only relate to
States that were at risk because of an emergency.
(b)

Comments on the draft articles proposed by the Special Rapporteur in his fifth
report and in the first part of his sixth report
Article 24.

Relationship between navigational and
non-navigational uses: absence of
priority among uses

307. A number of representatives expressod support for the inclusion in the draft
of a provision along the lines of draft article 24 as proposed by' the Special
Rapporte~r. One of them noted that such a provision was necessary because
article 2, provisionally adopted by the Commission, had recognized the relationship
between navigational and non-navigational uses of international watercourses.
308. Reservations were on the other hand expressed on the draft article. One
representative remarked that the principle of absence of priority among uses was
based on the outdated problem of the priority of navigational uses. In his
opinion, some priorities should be established in favour of domestic and
agricultural utilization. Another view was that since the basic purpose was to
cover all non-navigational uses and to leave aside navigational uses, ar~lcle 24
dealt with a matter which fell outside the scope of the draft, namely, tJie absence
of priority among uses, and could be dealt with in other types of instruments.

"

309. The principle enunciated in ~~raph 1, that no use should enjoy priority
over other uses was supported by a number of representatives. It was viewed as
geared towards the harmonization of the joint and individual interests of
watercourse States, as a corollary of the principle of permanent sovereignty of
States over their natural resources and as consistent with the idea that priority
for navigation could no longer be defended in view of the development of
technology, rapid population growth and the scarcity of water resources.
310. Some representatives, however, urged a cautious approach to the question. One
of them said that the principle of absence of priority among uses of an
international watercourse, as expressed in draft article 24, was an extremely
sensitive issue which must be examined carefully in view of the consequences which
its general application might have. He pointed out that since each watercourse,
whether navigable or not, had its own characteristics, the draft articles should
not lay down general rules, esp.ecially in the case of transboundary natural
resources which, as such, were meant to satisfy human needs in watercourse States.
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Some representatives also stressed that the concept of priorities should not be
regarded as an abstract principle not involving specific factors and must instead
be based on the existence of real elements, such as the benefits to be derived by
populations that depended either directly or indirectly on the watercourse in
question. The point was made that if priority was not assigned to various
different types of uses it would not be possible for given groups of people who
were usufructuaries to benefit from the watercourse and that there must therefore
be a direct relationship between the concept of assigning priority and the concept
of the ben~fit to be de~ived. A further remark was that there was a glaring
contradiction between the principle of the absence of priority among uses of a
watercourse and draft article 25, paragraph 1 (which provided for cooperation in
identifying needs and opportunities for regulation of international watercourses),
inasmuch as genuine cooperation required that watercourse States be free from the
implicit obligation laid down in draft article 24.
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311. Other comments relating to paragraph 1 focused on the phrase "in the absence
of agreement to the contrary". While one representative supported it on the ground
that it enabled users to decide how to derive maximum benefit from a given
international watercourse, it being understood that any use must exclude damage to
water quality, another representative indicated that the principle in paragraph 1
should be made into a conventional rule which could only be abrogated by a contrary
conventional rule. The view was furthermore expressed that the parties to the
"agreement to the contrary" should be specified.
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312. The idea underlying paragraph 2 was supported by some representatives.

"

"

One of
them said that the paragraph was by far the most important provision of the draft
article and should be elaborated on, following the IDodel of articles VII and VIII
of the Helsinki Rules of 1966. Among the relevant factors referred to in the
paragraph, one representative singled out the need to secure or maintain a high
level of water quality for the health of the population and domestic and
agricultural uses, as well as the use of water with adverse effects on the
environment. Another mentioned geography, climatic conditions, the economic and
social needs of individual riparian States, the existence of alternative means,
including the availability of other sources to satisfy needs and the possibility of
compensation to one or more riparian States in the context of negotiations between
them. A number of representatives felt that the text under consideration would be
more comprehensive if it encompassed the obligation not to cause appreciable harm
through the inclusion of a reference to article 8. It was also suggested that the
paragraph be redrafted so as to indicate in a more straightforward manner that the
relationship between different uses should be determined by the States concerned
themsslves.
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313. The pa~agraph, however, also gave rise to reservations. One representative
said that in addressing itself to conflict situations and venturing into the field
of dispute settlement the provision went beyond the scope of the draft and beyond
the Commission's competence. As regards the reference to articles 6 and 7, another
representative recalled his delegation's reservations concerning the crea~ion in
the abstract of a legal obligation to cooperate.' In his opinion, it ~as advisable
to promote cooperation but only the States concerned could establish an obligation
to cooperate.
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314. Drafting observations included the remark that paragraphs 1 and 2 should be
converted into two separate articles, and the suggestion that the title of the
articles be limited to its first part. The suggestion was also made to substitute,
in paragraph 1, the words "other use or category of uses" for the words "other use"
and to replace, in paragraph 2, the notion of conflict by the notion of
incompatibility of several uses.

Article 25.

Regulation of international watercourses

Article 26.

Joint institutional management

315. The question was asked whether two separate provisions on regulation of
international watercourses and joint institutional management were really needed,
inasmuch as regulation was just one aspect of management. Along the same lines,
the remark was made that there appeared to be little difference between the
provision stipulating that States should cooperate in identifying needs and
opportunities for regulation and the provision stipulating that States should enter
into consultations. The necessity for both artioles was furthermore questioned in
the light of other provisions of the draft articles, among which one representative
singled out article 4, paragraph 3.
316. General comments on draft article 25 included the remark that such a provision
could perhaps be dispensed with in the light of article 9, which contained the
general obligation for riparian States to cooperate "in order to attain optimum
utilization and adequate protection of an international watercourse [system]", and
the remark that the Commission should undertake exhaustive discussions so as to
clarify the content of the legal obligations and the modalities of participation of
each State in those regulations and of the burden-sharing that accompanied,'
regulation.
317. The view was furthermore expressed that the text should be made more precise.
Thus, one representative stated that the Commission should clearly set forth the
legal obligation of each State w~th regard to the regulation of international
watercourses. Other representatives stressed that draft article 25 ahould take
account of the negative impact that requ~ation of a watercourse could have on the
territory of States situated downstream. One of them insisted on the need to
reconcile the traditional concept of the use of international watercourses, based
on the assumption that the principle of State sovereignty should prevail, with the
current evolution in the rights a~d obligations of States in exercisinq their
territorial conlpetence. He stressed that the fundamental principle to bear in
mind - namely, that all riparian States could undertake the construction of works
on an international watercourse, provided that such construction did not cause
appreciable harm outside their territory - was in keeping with the obligation of
watercourse States not to cause appreciable harm, as indicated in article 8, and
was a principle of customary law solemnly reaffirmed in principle 21 of the 1972
Stockholm Declaration on the Human Environment. Thus, he concluded, all States had
the sovereign right to exploit their resources pursuant to their own environmental
policies, provided that they ensured that activities within their jurisdiction did
not cause serious harm to the environment of other States; it would be wrong to
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conclude that that principle entitled a State to pronounce on the economic policy
of another State and to obstruct its economic development plans.
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318. As regards paragraph 1, comments focused on the nature and extent of the
obligation enunciated therein and on the term "regulation".
319. On the first point, several representatives endorsed the Special Rapporteur's

approach whereby regulation was not regarded as a general obligation for
watercourse States but as an obligation of cooperation. On the concept ~f
cooperation, one representative said that cooperation should be based on general
principles of international law, such as sovereign equality, territorial integrity
and mutual benefit, in accordance with the provision laid down in article 9.
Another representative said that cooperation between watercourse States should be
more than a moral obligation, should be undertaken at the bilateral or multilateral
level and should exclude political differences.
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320. Some representatives, however, felt that the obligation of cooperation should
be expressed in more flexible terms. One of them observed in this connection that
the notion of equity mentioned in paragraph 2, while unassailable from a
theoretical point of view, was generally reflected in practice by a political
compromise between the interests of the States concerned which was the outcome of
diplomatic negotiations. Furthermore, States would have difficUlty in accepting
the obligation of cooperation in paragraph 1 without making it subject to the prior
conclusion of an agreement on financing the regulation works referred to in
paragT ~ 2. Another representative, while noting that paragraph 1 did not
sti~
an obligation to cooperate with respect to the regulation of
intt. *:ional watercourses but only in identifying needs and opportunities for
regulating them, none the less felt that the provision should be formulated in less
mandatory terms. It was also said that an instrument such as the one under
discussion should take a flexible approach to the issue of cooperation so as to
ensure that there were no constraints on initiatives concerning the construction
and mainte~ance of works of concer~ to one State.
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321. Still other representatives felt that the obligation for international

'.

watercourse States to cooperate when one of them so requested with a view to
regulating international watercourses should be directly established and the
purpose of such regulation specified. Another remark was that it should be assumed
that watercourse States were obliged to cooperate in the regulation of watercourses
and not only to cooperate "in identifying needs and opportunities for cooperation".
322. On the second of the points mentioned in paragraph 318 above, the view was
expressed that it would be desirable to clarify what was meant by "regulation",
either by specifying its precise object, for example, "regulation of the flow of
water", or by providing a formal definition. Reference was made in this context of
the definition adopted by the International Law Association in 1980.
323. As regards paragraph 2, one representative ~~iterated his view that the
principle of equitable State participation could not be established as a general
rule and suggested that the paragraph be formulated as a recommendation directed
towards States in'negotiating their individual agreements and not as an additional
rule.
/
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324. While one representative questioned the need for the paragraph on the ground
that it was inconceivable that a watercourse agreement on regulation works would
neglect the provision for a sharing of the burdens, another suggested that
paragraph 2 might stipulate only the obligation for the watercourse States to reach
an agreement on the construction and maintenance of works relating to the
watercourse~ Still another representative felt that the Commission should
elaborate the paragraph by including some of the provisions governing the
regulation of international watercourses adopted by the International Law
Association in 1980.
325. Drafting comments on draft article 25 included the remark that in the title
the term "regulation" did not reflect either the essence or the purpose of the
article, the observation that in paragraph 1 the words "directly or through
regional or international organizations" should be included after "co-operate" and
the suggestion that paragraph 2 should refer not only to the construction and
maintenance of regUlation works but also to their improvement and modernization.
326. Draft article 26 was viewed by a number of representatives as a provision of
vital importance to protect international watercourses and ensure that they were
put to the best possible use. However, it also gave rise to serious reservations.
327. Several representatives pointed out that, although recent treaties had seen an
extension of the role of joint commissions in the management of international
watercourses, there was no obligation in general international law to establish
joint management bodies or to consult with a view to establishing a joint body or
organization, and that the stipulation of such an obligation would go beyond the
limits of a framework agreement. In their opinion, the draft should not provide
for the establishment of a permanent organization, and it should be left to the
parties to future watercourse agreements to define the functions of any bodies set
up under the agreements. It was also remarked that in some cases the establishmont
of joint commissions might be too cumbersome, partiCUlarly in respect of small
boundary rivers, and that the institutional suggestions should therefor~ be
sufficiently flexible. Among the delegations which accordingly recommended a
cautious approach to the question, some suggested that article 26 be restricted to
a mere recommendation which States would take into account according to the
specific features of each watercourse. Others held the view that the obligation
should be made subject to certain conditions in order to make the text more
realistic and acceptable to a large number of States. Another suggestion was that
the article should focus not on the creation of a joint organization but on joint
management which could take on different forms and involve companies or enterprises
of private law.
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328. Other representatives approved the general thrust of the draft article. One
of them congratulated the Special Rapporteur on his boldness in proposing such a
provision, which was an example of the detailing, refining and particularization of
the general obligation under article 9 to cooperate; he stressed that international
watercourses were so vital to the survival of large sections of the world's
popUlation that their management on an agreed international basis was an
irresistible imperative of modern life. Another representative remarked that,
while there was no obligation under international law to set up joint manaqement,
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such a requirement would seem to be the logical conclusion for the most efficient
fulfilment of the obligations provided for in articles 6, 8, 9 and 10 and in
Part Ill. In the view of his delegation, such an interpretation was consistent
with a clear international trend towards the establishment of joint organs to
manage international watercourses. In this connection, one representative observed
that draft article 26 established an obligation which was widely honoured in
practice by watercourse States. He added that consultations were the best way of
ensuring appropriate management and protection of the watercourse and could not be
effective without a legal framework for cooperation. Also in support of the
article, it was pointed out that the obligation to enter into consultations did not
necessarily involve the obligation to achieve some result and was not entirely the
same as the obligation to negotiate, inasmuch as consultation did not necessarily
lead to negotiation. In order to make the text of paragraph I more flexible, the
suggestion was made to replace "shall" by "should".
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329. Still other representatives felt that the obligation enunciated in draft
article 26 should be reinforced. Thus it was said that, in addition to the
requirement for consultation and cooperation among watercourse States, there should
be an obligation, in the event of conflicts among the socio-economic interests of
watercourse States to negotiate in order to arrive at a just and equitable
solution.
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330. Another aspect of the article which gave rise to divergent views concerned its

I1

I
fl

p

implications as regards national sovereignty. One representative took the view
that inasmuch as environmental concerns extended well beyond the area of national
jurisdiction and affected other States, it appeared highly desirable to involve all
other States which might have an interest in the activities provided for. He
recognized that the relationship between members of future joint management
committees should be based on consultations, since the establishment of a set of
obligations and legally binding decisions by committees could deter States from
becoming parties to the future instrument.
,.
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331. The view was on the other hand expressed that, given the current status of
international law with respect to national sovereignty, it was hard to imagine unless all the States concerned agreed - that a State could be compelled to accept
a role by a third State in the management of a portion of a watercourse on its own
territory. At most, it was stated, consultations could be sought among the
riparian States of a particular watercourse to solve common problems pertaining to
its management, but only if all the States concerned agreed to the consultation and
not on the basis of a unilateral request. In this connection two suggestions were
made: one sought to add an element of objective evaluation and the other to delete
the phrase "at the request of any of them".
332. Comments of a more specific nature related to the phrase "joint organization",
to the definition of "management" and to the structure of the article.
333. On the first point, it was suggested that the term "joint commission" should
be used. Another proposal was to refer to the concept of a joint institutional
mechanism, which "Tas viewed as more flexible than 'that of an organization.
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334. On the second point, it was suggested to provide a concise definition of the
term "management" in lieu of a list of function~. While endorsing that approach,
one representative said that as long as there was a list, he supported the
inclusion of functions which were of particular importance to developing
countries. As regards the list appearing in the text under consideration, the
precise scope of paragraph 2 (a) was viewed by one representative as unclear.
Another representative stated that subparagraph (b) might state what type of
information and data should be e~,changed among States; subparagraph (d) should be
clarified, particularly the term "multi-purpose"; the reference in subparagraph (e)
to "proposing ••• decisions of the watercourse States" should be clarified; and
subparagraph (f) could envisago clean-up and environmental protection measures and
human 'health. Still another representative felt that the regulation of
watercourses should occupy a prominent place among the duties of the organizations
responsible for managing an international watercourse.
335. As regards the structure of the article, various suggestions were made. One
of them was pr.ompted by what was termed a "confusion" between the concept of
"management" and that of "joint organization" for its management. In order to
dispel the impression given by the current wording that "management" would consist
of carrying out the functions which were in fact meant for the joint organization
intended to provide for management, it was suggested that the first sentence of
paragraph 2 should be deleted, that paragraph 1 should be reformulated as follows:
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"Watercourse States shall enter into consultations, at the request of any
of them, concerning the establishment of an organization or a joint
institutional mechanism for the management of an international watercourse
[system], as follows:"
and that the management functions to be carried out by such an organization or
institutional mechanism should then be enumerated.
336. Another proposal was to replace the chapeau of paragraph 2 by the words: "The
functions of the joint organization shall be, inter alia, the following",; to delete
the chapeau of paragraph 3 and to add subparagraphs (a) and (b) of paragraph 3 to
the indi.cative list of functions appearing in paragraph 2.
337. Other comments included the remark that some concepts presented by previous
Special Rapporteurs should be taken up again (such as the idea that draft
article 26 should be applicable, where necessary, to existing institutional
mechanisms so as to strengthen them, a point on which, one representative observed,
a decision had yet to be taken), as well as the observation that draft article 26
should establish ~ link between the agreement which must obviously be concluded in
order to establish the joint mechanism and the so-called watercourse system
agreements to which the initial draft articles referred.
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Article 27.

Protection of water resources and inatallatiQns

338. A number of representatives agreed with the general thrust of the draft
article. Some, however, felt that it could be improved. Comments focused on the
scope of the draft article and on the extent of the obligations enunciated therein.
I •••
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339. As regards the first point, some representatives felt that the draft article

E

rightly encompassed water resources in addition to installations, pointing out in
particular that the protection of water resources was closely connected with the
problems of preventing pollution. Others, however # suggested that the emphasis
should be on the protection of watercourses and that related institutions,
facilities or other works should be dealt with in a separate article. Still others
took the view that the draft article should be limited to the protection of
installations since the protection of water resources was indistinguishable from
the protection of watercourses, which was the very object of the draft and was
contemplated in several provisions. One representative said that more studies were
needed on the scope of the provision.
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340. On the extent of the obligations enunciated in the draft article, one

3·

representative emphasized the need to properly balance States' obligations and
rights, adding that the construction of works must not constitute a threat to
downstream States.
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341. The obligation to enter into consultations provided for in paragraph 2 gave

rise to reservations on the part of some representati',es. One of them pointed out
that paragraph 2 might enable a riparian State to abuse its position by attempting
to use the proposed consultations as an excuse to monitor or even intervene in the
activities of a neighbouring State with respect to the management of portions of a
watercourse on the neighbour's territory. Another felt that more studies were
needed on the question as to whether consultations should be mandatory or optional.
342. Several representatives, on the other hand, felt that the obligations provided

"

.~

for in the draft article should be reinforced. One of them said that, instead of
merely asking watercourse States to enter into consultations with a view to
concluding agreements or arrangements concerning the establishment of safety
standards and security measures for the protection of international watercourses
and related installations, facilities and other works from hazards and dangers due
to the forces of nature, or to wilful or negligent acts, paragraph 2 should make it
obligatory for such States to use their best attempts to ensure that protection.
He added that the article should provide for an obligation to prohibit not only the
contamination of water resources but also any attempts to cut off the water supply
of other watercourse States, to dry up springs or to divert rivers from their
courses. Such acts, whether wilful or negligent, should involve the strict
liability of the State. Another view was that the article should provide for an
obligation to negotiate agreements or arrangements. In this connection, one
representative remarked that the draft article merely called on States to enter
into "consultations" with a view to conclu.ding agreements or arrangements
concerning safety standards and security measures for the protection of
international watercourses and related installations. In the opinion of his
delegation, the duty of watercourse States to do all that was possible to maintain
and protect international watercourses and related installations, facilities and
other works from natural hazards and risks or from wilful or negligent acts should
be clearly established.
343. Other comments i.ncluded the remark that it had yet to be decided how the draft
article would apply to existing installations and the observation that the title

I • ••

34
dE
pI
ri
ot
th

de
th

go
to
pr
34

fa
ex
co;
reI
Prl
thi
te~

go'
COl

pOJ

of
thE
enE

up

A/CN.4/L.456
English
Page 89
should refer to the setting up, operation and maintenance of installations so as to
better correspond to the content of the article. In paragraph 1, one
representative favoured the insertion of a reference to the principle of
territorial integrity and that of sovereignty. Another representative suggested
replacing the words "shall employ their best efforts to" by the words "shall take
all possible measures to". As regards paragraph 2 (b), it was suggested that the
reference t.o "international watercourses" be deleted.
Article 28.

Status of international waterCQurses and
installatiQns in time Qf armed cQnflict

wat~

344. The remark was made that the article dealt with tWQ different issues, namely,
the questiQn Qf the use exclusively fQr peaceful purposes Qf internatiQnal
waterCQurses and related insta11atiQns and the status Qf such waterCQurses and
installations in time Qf armed conflict. It was suggested that those two aspects
be dealt with in separate provisions.
345. The few speakers whQ commented Qn the first aspect generally endorsed the
principle that international waterCQurses and related installations should be used
exclusively for peaceful purpQses. One Qf them did so with the prQvisQ that the
principles Qf prQtection and preservatiQn Qf reSQurces be regarded as included.
346. As regards the second aspect, divergent views 'were expressed. SQme
de1egatiQns questioned the appropriateness Qf dealing in the draft articles with
prQblems relating to armed cQnflicts. Reference was made in this CQntext to the
risk of interference with legal prQvisiQns gQverning armed cQnflicts and even with
other studies by the CQmmissiQn itself, such as the draft CQde of Crimes against
the Peace and Security Qf Mankind. It was also said that what was termed "th~
delicate theme" of armed cQnflict was beyond the sCQpe Qf the draft articles and
that it would be better tQ deal with that issue in the context of the rules
governing the conduct of States in time Qf armed conflict: such rules wouJd apply
to watercourses and to watercourse insta1latiQns withQut any need for speqia1
provisions in the draft article under cQnsideratiQn.
347. Other representatives, although nQt QPPQsing this aspect Qf draft articl~ 28,
felt that there was a need for further reflection as tQ ·hQW the articl~ related to
existing rules of internatiQnal law on. armed conflict. It was nQted in this
cQnnectiQn that the text propQsed by the Special RappQrteur went beyond the
requirements of general international law and the relevant provisiQns Qf the tWQ
PrQtQcQls to the 1949 Geneva ConventiQns. The suggestiQn was made in this context
that consistency with existing law CQuld be achieved through a reference, in the
text of the draft article Qr in the preamble, tQ the rules Qf internati~nal law
governing armed conflicts. Some representatives felt that the article shQuld
cQntain certain definitions mentioned in paragraph 297 of the repQrt, such as
pQisQning of water reSQurces and the diversiQn of rivers from their CQurses. One
Qf them.supPQrted unreservedly the view that article 28 should prQhibit not only
the cQntamination Qf watercQurses, but also any activity designed to cut Qff an
enemy IS wator supply, the resu"l t being that nQt only cQntaminatiQn, but also d:r:ying
up and diverting watercourses would be prohibited. In his QpiniQn, all those
/
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activities were both war crimes and crimes against humanity. After pointing out
that the provisions concerned were designed to protect the civilian population
against the harm occasioned by armed conflicts, and were concordant with Additional
Protocol I to the 1949 Geneva Convent~ons, sndin particular with the provisions
therein regarding protection of objects indispensable to tha survival of the
civilian population, such as drinking-water supplies and irrigation works, he
remarked that the concept of inviolability of watercourses and their associated
installations reflected humanitarian considerations. As regards the question
whether immunity should be waived when those objects served directly to support a
military o~eration, he advocated the absolute immunity of watercourses, in view of
the extreme difficulty of distinguishing between civilian and military use. He
held the same view in relation to dikes and dams which, in his opinion, should be
protected even when they served to support military operations, because of the
pernicious effects of their destruction on the civilian population.
348. The term "inviolable" was viewed as inappropriate by many representatives,
irrespective of their position on the substance of the provision.
Annex I.

Implementation of the draft articles

349. Some representatives generally considered the proposed annex as positi.ve and
useful. One of thsm said that the eight articles contained in the annex wore
generally to the point and could arouse no objection. Some also remarked that the
provisions of the annex stressed what was essential for the establishment of a
non-·:Uscriminatory private-remedies system and reflected existing texts.
350. Other representatives questioned the need for such an annex in a framework
agreement~
One of them remarked that iD most instances the instrument under
preparation would be implemented through separate agreements tailored to the needs
of specific watercourses, and would be implemented directly only residually. In
his view, therefore, most of the proposed provisions seemed unnecessary. Another
representative wondered whether it was really appropriate to include in a framework
agreement an annex designed to facilitate the application of the draft articles.
That, he said, might involve a contradiction.

351. Still other representatives felt that the annex r.equired further study and
thought, and should be substantially amended. The proposed text was described as
"unclear", "lacking in consistency" and "giving rise to many problems". More
specifically, the view was expressed that the provisions-in the annex had
introduced certain concepts and rules that were~ as one representative put it,
"disputable in international law" 0&', in the words of another representative,
"contentious and unorthodox in both nature and content". Emphasis was placed upon
the need to harmonize the approach reflected in the current text with States'
liability with fault and liability without fault and to take due account of
national laws. In this connection, many of the representatives in question felt
that in its current form the annex could require changes in national legislation
and went, as such, beyond the limits of a framework agreement.

352. In the
that the Sp,
referral to
new proposa:
representab
proposals SE
considerati(
articles on
remainder oJ
each State 1
examined.
353. The tre
regards the

354. Some re
his delegati
compensation
States in th
enterprises
necessity fo
remark was m
private leve
companies ac
effective inl
than diploma1
determinatiol
cooperation :
355. Support
text, namely,
importance t(
territories (
of natural 01
States of od
hazards as WE
strengtheninC2
remark was ma
environmental
instruments cS
hazards. In
annex the Spe
Convention of
gained at the
for Economic
transboundary
356. Of those

that the curr.
the approach :
I •••

A/CN.4/L.456
English
Page 102

A/CN.4/L.456
English
Pags 91
352. In the light of the above, several representatives note~ with satisfaction
that the Special Rapporteur had concluded that the annex was not yet ripe for
referral to the Drafting Committee and had reserved the possibility of submitting
new proposals regarding the annex at the next session. One of those
representatives urged the Special Rapporteur not to insist on submitting the
proposals set out in the annex once again, as that would only hinder progress on
consideratio~ of the topic.
Others suggasted that consideration of specific
articles on the matter be deferred until after completion of the work on the
remainder of the draft articles or until after the contents of the obligations of
each State for relief to individuals who suffered damage had been thoroughly
examined.
353. The trends identified in paragraphs 349 to 351 above were also discernible as
regards the general approach reflected in the annex.
354. Some representatives endorsed that general approach. One of them said that
his delegation strongly favoured the idea of enabling private enterprises to obtain
compensation for any harm that had been suffered, without involving the watercourse
States in the dispute. In his view, it was sensible to ensure access by those
enterprises to the courts of all the watercourse States, thereby avoiding the
necessity for small enterprises to have recourse to diplomatic procedures. The
remark was made that there were several advantages to domestic procedures at the
private level: they were usually less costly; they involved the individuals and
companies actually e~gaged in the relevant activities; they provided a more
effective incentive to comply with the rules; in certain cases they were faster
than diplomatic channels; they led to legally binding and enforceable
determinations of the relevant parties' obligations; and they encouraged regional
cooperation in the management of the particular watercourse system.
355. Support was expressed for the three central ideas underlying the proposea
text, namely, first, the principle that watercourse States should attach the same
importance to possible adverse effects on other States of activities in their
territories as to such effects in their own territory; second, the equal tteatment
of natural or juridical persons in other States and of those in the watercourse
States of origin in respect of the prevention of and information on possible
hazards as well as compensation where damage had actually occurred; and third, the
strengthening of the position of private persons in exercising those rights. The
remark was made that those principles were consistent with current trends in
environmental policy and were increasingly being incorporated into international
instruments designed to protect the rights of the individual against transboundary
hazards. In this connection some representatives noted that in drawing up the
annex the Special Rapporteur had used as a source of inspiration the Nordic
Convention of 1974 on the Protection of the Environment and had used the experience
gained at the regional level, especially within the framework of the Organisation
for Economic Cooperation and Development (OECD), in tackling problems relating to
transboundary pollution.
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356. Of those representatives generally favouring the proposed annex, some felt
that the current text required further examination. One of them pointed out that
the approach suggested would involve a reform of the judicial systems, which would
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not be readily acceptable. He furthermore expressed serious reservations as to
whether ordinary courts were in a position to apply international law on liability
in settling such disputes. Consequently, he went on to say, it would be desirable
to continue to study the potential effects of application of such a criterion on
the functioning of States' jurisdictional systems, particularly where States did
not have a sufficient number of suitable officials.
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357. On the other hand, the philosophy underlying the annex was objected to by one
representative who said that it was quite inconceivable to make a State seek in the
courts of another State reparation and compensation in respect of harm originating
in that other St~te and that to so exclude a dispute from the domain of
international law and place it under municipal law was tantamount to vitiating the
principle of the international legal liability of the State and to cont~adictin9
international practice in that field. In his view, such disputes should be settled
directly between the States concerned through the peaceful, diplomatic and arbitral
means available under international law.
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358. A third line of thinking as regards the idea underlying the annex wa~ one of
scepticism. It was noted that the proposed text raised a problem of far-reaching
implications, the problem of civil liability which was currently under scrutiny in
many contexts, notably in connection with the Basel Convention on hazardous wastes
and the proposed IMO Convention on carriage of hazardous and noxious substances, as
well as in the framework of other topics under consideration by the Commission
itself. It was also remarked that, although the Standing Committee of the
International Atomic Energy Agency (IAEA) had examined in depth the relationship
between civil and State liability regimes, no concrete proposal had as yet been
made for a comprehensive system of compensation for nuclear damage based on a
combination of the two regimes.
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359. In the light of the difficulties referred to above, some representatives
advocated a detailed analysis of the relationship between claims for compensation
made by individuals and those made by States and a study of the constitutional
issues which the proposed annex would pose for the States concerned. Another
suggestion was to dispense with provisions concerning the legal consequences of
harm or, alternatively, to include a single provision stating the principles of
non-discrimination and equal right of access.

360. Drafting comments relating to the annex as a whole included the remark that
the title did not clearly reflect the content of the text and the observation that
terms should be used consistently and be defined in the article on use of terms.
In this connection, it was pointed out that different expressions, such as
"appreciable harm", uadverse effects" and "any harm ••• or ••• any environmental
degradation" mi,ght refer to specific standards in the minds of the drafters, and,
if so, they should be clarified.
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361. Also referring to the need for consistent terminology, one representative
notgd with satisfaction that the word "appreciable" had been used in the various
articles of the annex to qualify damage instead of.· the word "substantial". He
added that the Commission had been correct to use that qualification in other draft
a,rticles, for example, in article 23, paragraph 2.
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362. As regards draft article 1, some representatives said they had no objection to
its wording. One representative, however., stressed that although the text might be
appropriate from a purely legal point of view it 'was inappropriota from a
geographical and biological point of view. He suggested considering a definition
that did not necessarily depend on the concept of either real or potential
appreciable harm. Other comments included the remark that the use of the
expression "watercourse State of origin" was questionable and the suggestion that
the definition contained in the draft article could be incorporated in the article
on the use of terms.
363. Some representatives supported the non-discrimination principle reflected in
draft article 2. Others felt that the provision did not embody an acceptable
principle. One of them, after observing that the draft article would mean that a
nuisance in a downstream State would be equated with a nuisance in an upstream
State, said that as long as the rules of liability for tortious acts were not
internationally uniform and as long as the rules of procedure and evidence differed
from country to country, it was not possible to establish a rule such as the one
contained in draft article 2. Another representative, after observing that draft
article 2 erred in referring to non-discrimination, since its provisions related,
rather, to the principle of reciprocity; expres~ed the view that, in any event, the
text gave the impression that the so-called State of origin could unilaterally
consider the permissibility of proposed, planned or existing activities. He
pointed out that since the articles provisionally adopted by the Commission placed
obligations on States to act or not to act, including with regard to protection and
preservation, the provision should in any event oblige States to refrain from
undertaking any activities which might cause injurious effects in other watercourse
States.
364. Other comments included the remark that the draft article went far beyond the
scope of a framework agreement the observation that it needed to be reformulated
in simpler and clearer terms and the suggestion that such a provision belonged in
the part on planned maasures.
p

i

365. Several representatives generally supported draft article 3, one of ihem
calling for a simpler and clearer formulation and another suggesting that it be
included in the part of the draft entitled "General principles". The view was
however expressed that the article went far beyond the scope of a framework
agreement and would require changes in national laws and procedures as regards the
course of action and forum of suit. Criticisms were addressed particularly to
paragraph 2. One representative suggested that the paragraph be deleted or amended
since it contained a clause which had nothing to do with the draft articles,
namely, the invitation to States to cooperate in tha development of international
law relating to responsibility and liability. Another representative, after
observing that the paragraph sought to impose a duty to cooperate in the
implementation of existing international law, said that, while such international
cooperation was desirable, the question arose as to whether such a provision in a
legal text added anything useful to existing obliq8tions and whether it was
realistic to establish an open-ended obligation to cooperate. He noted that
paragraph 2 adopted a cautious approach to the development of specific procedures
for payment of compensation such as compulsory insurance or compensation funds,
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and concluded that, given the considerable resources needed for the establishment
of such schemes, it might be better to omit paragraph 2 entirely.
I

'I

366. Somerepresent~tives expressed readiness to support the idea of equal right of
access embodied in Araft a[~icle 4. One of them suggested that the wording be
simplified and clarified, and another favoured the inclusion of the provision in
the part of the draft devoted to general principles. Other representatives
criticized the proposed text. One of them felt that the article did not embody an
acceptable principle and another encouraged the Commission to take note of the
recently negotiated BCE Convention on assessment of environmental impacts in the
transboundary context, and in particular the language used in that Convention in
dealing with the subject of civil liability.
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369. Draft article 6 was viewed as unobjectionable by one representative, but a.
number of other representatives favoured its deletion. The remark was made in this
connection that its subject matter should be dealt with in the context of the topic
"Jurisdictional immunities of States and their property". It was also said that a
provision of this nature went too far and had no place in a framework agreement.
370. Most of the representatives who commented on draft article 7 felt that such a

prov1s1on had no place in a framework agreement. One representative stressed in
particular that it was difficult to see how all the parties to the future
instrument could participate directly in the application of the instrument to a
particular watercourse. He remarked in this connection that the conventions
mentioned by the Special Rapporteur as containing provisions for a conference of
the parties were not framework conventions comparable to the draft articles.
Another representative said that a rather cumbersome machinery was not needed in
order to review implementation, and some representatives exprsssed serious doubts
as to the practicability of convening a conferencebf the parties within two years
of the entry into force of the future instrument. In any case, three
representatives observed, a provision along the lines of draft article 7 belonged
in the part of the future instrument devoted tu final clauses.
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3680 Some representatives supported draft article 5, one of them suggesting that it
be placed in the part of the draft on planned measures. On the other hand, another
representative felt that the article did not embody an acceptable obligation, and
still another feared that the provision might be placing obligatlons on future
contracting States that were too extensive and too difficult to define.
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367. One representative asked whether paragraph 2 of the draft article did not
place obligations on future contracting States which were too extensive and too
difficult to define. While acknOWledging that individuals who might potentially be
affected would understandably wish to be involved in the preparation in other
States of decisions designed to avoid hazards, he stressed that a legsl claim to be
involved similar to that granted by the national law of other States to their own
national organizations would place a great strain on such procedures. He further
pointed out that the provisions proposed by the Special Rapporteur were virgin
territory for many States and that the national legislation and different legal
traditions of member States suggested that it might be possible to reach agreement
only on the lowest common denominator, especially as regards the status of private
individuals.
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371. Draft article 8 gave rise to similar reactions. In addition to going beyond
the scope of a framework agreement, the article was viewed as superfluous since the
Vienna Convention on the Law of Treaties had already laid down the general
procedure concerning amendments.
372. As regards the placement of the above provisions, a few representatives
suggested that they form part of the main body of the future instrument, with
articles 7 and 8 being included among final clauses. Most of the representatives
who commented on the provisions in the annex, however, favoured their incorporation
in an optional protocol so that the States which decided to become parties to the
framework agreement would not be obliged to accept the obligations provided under
them at the same time.
373. One representative expressed the view, which was endorsed by another
representative, that such plausible concepts as non-discrimination and equal right
of access to the procedures should be included in the body of the draft text. He
added that, although the idea of facilitating procedures and promoting the
functioning of civil liabilities systems in order to provide due compensation to
victims was correct, his delegation felt that in regulating such complex problems
the possibilities for adopting the instrument were diminished. In his view, an
optional protocol might be EA solutionj1 as had been suggested in the Commissi,on.
3.

Other cOmments

374. Two representatives commented on the Special Rapporteur's proposal for ~
~ x II on fact-finding and settlement of disputes (A/CN.4/427/Add.l). One of them
said that the matter should be determined by the watercourse States themselves in
documents agreed between them on the basis of the framework agreement being
prepared by the Commission. Another representative, after indicating that his
country shared the Special Rapporteur's view that it was advisable to attempt to
resolve any differences at the technical level before proceeding to invoke/more
formal procedures, raised the question whether inquiry should involve a se~arate
mechanism. He pointed out that, in actual fact, a request to initiate an.inquiry
presupposed a use of the watercourse by one of the riparian States which
encountered opposition or at least caused certain fears, and that it was difficult
to envisage a fact-finding procedure which was not preceded by a stags of direct
consultations b~tween the States concerned. He therefore suggested that the
Commission should include the inquiry mechanisms among the other settlement
procedures. He furthermore agreed that a time-limit should be placed on the
negotiations, inasmuch as the lack of a time-limit would enable a raluctant party
to oppose indefinitely the application of the conciliation procedure. He had no
objection to obligatory arbitration, i.e., resort to arbitration on the initiative
of one of the parties when conciliation failed. While viewing the draft text as a
good starting-point, he expressed concern at the dependent situation of a State
which planned a new use of a watercourse in relation to the State that might
possibly be affected. In his opinion, there was no doubt that the draft text
favoured the State situated downstream since, by claiming that a new use might
prejudice its own use, t~at State received a sort of right of veto over the
activities of the State situated upstream.
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375. One representative comme»ted on articles provisionally adopted at preyiQus
sessions. He suggested that the definitions of terms used in the draft articles
which were scattered thrQughout the text shQuld be transferred tQ article 1, Qn use
of terms. He nQted that, while article 2 stated that the draft articles applied tQ
uses of international waterCQurses and tQ measures Qf cQnservatiQn related tQ thQse
uses, article 6 also mentioned the develQpment and protection Qf watercourses,
article 7, paragraph 1 (e), spoke of prQtection and development in addition to
conservation and article 9 used the two terms "utilization" and "prQtection". In
his view, article 2 should cover the develQpment, protection, utilizatiQn and
cQnservation Qf waterCQurses.
376. Finally, attentiQn was drawn to what was termed a possible seriQus QmissiQn
from the draft articles, namely the intensive wQrk dQne in recent years under the
auspices Qf the WQrld Meteorological OrganizatiQn (WMO) and the United Nations
Environment PrQgramme (UNEP) on the consequences, including the cQnsequences fQ~
water resources, which might stem from a change in the global climate. It was
suggested that, Qn the basis Qf that work, consideration be given tQ the questiQn
whether it WQu1d be relevant tQ include in the draft articles prQvisions
encouraging watercourse States tQ cOQperate with a view tQ jointly facing the
cQnsequences which might arise fQr the watercourse in questiQn as a result Qf
global warming.
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E.

STATE RESPONSIBILITY 2/
1.

General COmments

377. Many representatives welcomed the fact that the Commission had been able to
steer the right course in dealing with the central remaining topic in the building
of an international legal order and urged the Commission to finalize the topic
before the end of the Decade of International Law. They felt that, as
international cooperation expanded, many activi.ties on the part of States entailed
the need to determine responsibility in the event of a wrongful act. Reference was
made in this connection to the topics on the Commission's agenda which had a
bearing on the concept of State responsibility - the draft Code of Crimes against
the Peace and Security of Mankind, the international watercourses topic and the
topic "International liability for injurious consequences arising out of acts not
prohibited by international law". It was felt that an international convention
codifying the general norms on State responsibility and its consequences could
solve many problems of cooperation among States. In that connection, regret was
expressed that the Commission had often failed to provide a clearer survey of its
work on the topic, especially in years when a report from the Special Rapporteur
had not been forthcoming or had not been considered owing to lack of time. In line
with their wish to see the finalization of the topic well before the end of the
century, several representatives urged the Commission to present at an early date a
brief outline of the results so far achieved together with an indication of what
remained to be done and the time period within which the project might be finished.
378. Some representatives stressed that the Commission in drafting articles on
State responsibility was not involved only in mere codification, but also in the
progressive development of the law where there were lacunae. In this context, it
was noted that in an attempt to clarify law on remedies the Special Rapporteur had
relied on certain aspects of the domcGtic law of torts including very complex
concepts for addressing problems which, at least structurally, were the s~e as
those arising in international law. Reference was made in this connection to
article 8, paragraph 4, and article 9, which had given rise to certain objections
in the Commission based on the concern for maintaining a certain degree df
flexibility. The view was expressed that, in order to meet the needs of the
international community, the Commission needed to find an appropriate balance
between Uprogressive development" and "codification" and that, while progressive
development added dynamism to international law and helped to make it consonant
with current needs, excessive progressive development could be unacceptable to many
States and might ultimately contribute to the failure of the project.
379. In terms of the overall approach to the topic, a number of representatives
insisted on the need to take into account present-day realities. Some
representatives emphasized that remedies should not primarily be viewed from the
perspective of injuries to aliens, for such an approach could disregard the

21
The debate in the Sixth Committee was primarily cantred on the a~proach
to, and the core idea behind, the three articles introduced by the Special
Rapporteur in his second report and discussed in the Commission.
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interest of the smaller and developing States. The Commis~ion was urged to ensure
that the expectations of the international community, and in particular of those
States which had come into existence after the classical rules of international law
on the topic had been formulated, were not frustrated. The Commission was also
invited to keep pace with contemporary notions of international law, such as the
concept of international crimes for which responsibility of States is invoked, and
to recognize the opportunity provided by recent shifts of attitude on the part of
the major Powers in accepting the notion of compulsory third-party dispute
settlement. One of the representatives in question remarked that the report of the
Special Rappor.teur covered too many old cases, particularly of arbitra1 awards made
in the late nineteenth or early twentieth century, during the colonial era, such as
the Boxer Revolt case. In the view of that representative, the jUdicial decisions
as well as diplomatic practices of the imperialist era could not and should not be
invoked as precedent.
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380. Emphasis was on the other hand placed on the importance of analysing

Jj

rigorously past State practice when the Commission was engaged in codification as
well as in progressive development of the law. Analysis of States' past behaviour
and its consequences were viewed as essential in formulating rules for th~ future.
Besides, it was remarked, the practice estab1iahed by old judicial decisions was
balanced by taking into account the diplomatic practice, through which much of
general international law was developed.
381. As regards the purpose of the project~ some representatives felt that it
should be oriented towards the elaboration of residual rules inasmuch as the future
development of the law would probably lead to the establishment of specific rules
in specific fields of international law such as the use of nuclear energy, economic
relations, the global environment, human rights and the rules of warfare, etc. The
articles should therefore be drafted in a general and flexible manner.
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382. Commenting on the articles proposed by the Special Rapporteur in his second
"

report, one representative remarked that reparation for a delict had much in common
with that in the case of the violation of a treaty or the commission of an
international crime. He therefore found it logical, on the face of it, to suppose
that the provisions of draft articles 8, 9 and 10 would, to some extent, apply in
cases of delicts as well as crimes. He concluded that the objective assessment of
these articles could only be made in the light of corresponding provisions in
respect of international crimes which the Special Rapporteur intended to propose in
his future reports.
383. Another representative stressed that, in formulating the general principles of

State responsibility, five criteria should be taken into account: first, clear,
compensable damage must exist (not just possible damage); secondly, such damage
must be directly or indirectly attributable to the responsible State; thirdly, the
damage must be contrary to what is legal (the injured party must not be legally
obligated to bear the injury); fourthly, there must be no concurrent causes
providing any legal justification for the damage; and fifthly, there must exist a
direct or indirect, but in any event appropriate, causal link between the act or
omission attributable to the State and the compensable damage. The Special
Rapporteur's view that "injuries to expectations" should not necessarily be covered
I • ••

:i
H

,I
11
I
li

11

:1

'/
'I

d

Ij
'I

il
V

1I
1I

I

387. I

the mt
not el
State
equiti
pecunj
damagE
reparc
articJ
dictun

provi~

articl
satisf
States
damage

A/CN.4/L.456
English
Page 99

the general rules under discussion but could be covered by specific treaties was
described as a realistic one.

by

384. It was noted that the approach taken in articles 8 to 10 was uneven.
Sometimes issues were stated in terms of the obligation of the wrongdoing State
and, at other times, in terms of the rights of the injured State.

't
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385. As regards the types of injurious consequences which could r.esult from a
wrongful act, some representatives agreed that, in broad terms, they could be
divided into "material" and "moral" damage. Damage to a State or an individual
could be of both types. Material damage was relatively easy to defi~-. but "moral"
damage was not, since it did not entail a patrimonial loss. Moral damage was
analysed in terms of suffering or the moral injury to the viptim, whose rights were
affected, as well as to his honour, prestige or dignity. These were intanqible
notions that must nevertheless be def~~ed to some extent, even if it was difficult
to measure them in monetary terms and~mpensate them by means of pecuniary
reparation or. satisfaction.
386. One representative expressed regret that the Commission had failed to indicate
the specific issues on which the expression of views by Governments would be of
special interest for the continuation of its work, as had been requested in General
Assembly resolutions, of which resolution 44/35 was the most recent. He observed
that too many questions were raised by the draft articles on State responsibility
for any delegation in the Sixth Committee to address them all. He therefore
expressed concern that without guidance from the Commission comments were likely to
he made at random, and that some delegations might even feel tempted not to state
their positions at all, fearing that their view might not be of use for the
continuation of the Commission's work on the topic.
2.

COmments on the draft articles proposed by the Special
Rapporteur in his second report
Article 8.

"

Reparation by eguiyalent

387. Most representatives agreed that pecuniary compensation was the logical and
the most common mode of reparation when restitution in kind was impossible or could
not ensure complete reparation. They felt that it would in fact be immoral if the
State committing the wrongful act was not required to make reparation in an
equitable manner for the damage caused. They also agreed that, in broad terms,
pecuniary compensation was the main form of reparation for economically assessable
damage, whether material or moral, while satisfaction was the appropriate form of
reparation for moral damage which was not economically assessable. In their view,
article 8 was based on a well-established principle of international law, and the
dictum of the Permanent Court of International Justice in the ChorzOw Factory case
provided an excellent point of departure. The theo~y underlying the formulation of
article 8 appeared to correspond to the traditionall distinction drawn between
satisfaction, the form of reparation best suited to moral injury suffered by
States, and pecuniary compensation, which was more suitable to material or moral
damage suffered by the injured State's nationals. They therefore agreed with the
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thrust of article 8. One of those representatives stressed that the objective of
the principle of "reparation by equivalent" was to restore for the injured party
the situation which would have existed if the harmful act had not occurred. It
therefore implied that the reparation should be identical or equal to the damage,
namely, neither less nor more than such damage. Although in international practice
the criterion was not applied in all cases p consideration of the subject required
taking all possibilities into consideration and seekin,g solutions that were
generally acceptable, both in cases where there was a contractual responsibility
and in those where there was no contractual responsibility. Furthermore, the draft
articles should not have the effect of I'sstricting the autonomy of the parties. It
might therefore be useful to insert a provision which expressly stated that
specific types of conlpensation represented acknowledgement of responsibility for,
and reparation of, the damage.
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388. One represent~tive, however, found the article difficult to accept, since it
formulated abstract rules based on the assumption that States were equal~ an
assumption which in his view was not borne out by facts and would put developing
States in a disadvantageous position ~ ~ ~ developed States, with detrimental
consequences for the right to development of the former. Article 8, as formulated,
was not in his view conducive to the progress of international law.
389. As r.egards the title of the article, most representatives endorsed the view
expressed in the Commission to the effect that it should be changed to "pecuniary
compensation", since the substance of the article dealt with monetary damages.
Besides, the current formulation, "reparation by equivalent", implied that
compensation was equivalent to d&nage, a matter which, according to one of them,
was yet to be established.
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390. As regards paragraph 1, while most representatives endorsed the idea
underlying both alternative versions of the paragraph, they felt that, in terms of
drafting, it might be useful to specify more explicitly the scope of application of
the article, which did not become fUlly apparent until paragraph 2. In terms of
drafting, they stressed the need to state explicitly the right of the injured State
to compensation and the obligation of the wrongdoer ~tate to make pecuniary
compensation. Most of them preferred alternative (a), as it appeared more
flexible, simpler and clearer. A few preferred alternative (b), since version (a)
had the drawback of seeming to imply that the object of pecuniary compensation was
to re-establish the situation that wo,\ld have existed if the wrongful act had not
been committed, whereas in fact pecu.niary compensation was resorted to where such
re-establishment of the situation was not possible. Fdr a few others, there were
no significant distinctions between the'two alternatives. A view was also
expressed that the two alternatives seemed to be based on a notion of partial
restitution in kind which was to be supplemented by compensation. That assumption,
according to this view, was not entirely compatible with the very nature of
restitution. It would perhaps be preferable to reserve the term "rc~titution in
kind" for the case in which such restitution fully re-established the situation
that would have existed if the wrongful act had not been committed. One
representative felt that it was important to have, in paragraph 1, a specific
reference to the generally recognized principle that pecuniary compensation must be
effective, which involved the question of the currency of the compensation.
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391. As regards the Special Rapporteur's view t~at States injured as a result of a
violation of rules concerning human rights or the environment ~ould seek remedies
under paragraph 1 of article 8 and paragraph 1 of article 10, one representative
felt that, given the fundamental importance of the principles involved and the very
special nature of the commitments undertaken, the question of the range of
potentially affected States and "legal injury" had to be considered vel'y
carefully. He felt, however, that it would be preferable not to use in the article
a language which might be ~ppropriate in the context of human rights or the
environment, since that lan9~age might not necessarily be suitable in other
fields. He opted for a more general language.
392. As regards paragraph 2, views varied in respect of the expressions

"economically assessable damage" and "moral damage". Most of the representativea
who spoke on these issues supported the use of the expression "economically
assessable damage". For them, that expression was a self-evident description, for
it meant that in order to be compensated, damage had to be assessable in economic
terms. They felt that the expression "economically assessable" was preferable to
the adjective "material", which could be interpreted in the narrow sense of
physical damage, not covering damage to certain rights such as intellectual
rights. A few other representatives felt that the expression "economically
assessable damage" should be defined more clearly to avoid controversial
interpretations. One of them remarked that the economic assessability of damage
should be based on the degree of damage rath~r than on the financial status of the
offending State, as was suggested by a few members of the Commission. One
representative found the expression objectionable because, in his view, any
definition thereof, however carefully drafted, would still be too subjective.
393. As regards the expression "moral damage", the views were divided.

Some
wondered what it meant or whether it had a place in paragraph 2. Reference was
made in this context to the absence of uniformity in State practice as regards both
the forms of deprivation which were characterized as "moral injury" and the
criteria used for measuring and compensating them~ It was also noted that the
eXpref€ ion "moral in] 1J.J':y" in the context. of paragraph 2 seemed t~ imply that only
such "mof:al Gl·::'mage" as was "economically assessable" was included and that it was
illo~§,ical to assume that no "moral damage" to the State was economically assessable
while Gome "moral damage" to individuals could be so assessed. The vi.ew was
expressed that there was no need to single out damage to nationals in either
article 8 or article 10 because if damage to a national could be economically
assessed it would give rise to an obligation of compensa.tion and if it could not
there would be an obligation of satisfaction. Some representatives felt that the
reference to "moral damage" should be transferred from article 8 to ~rticle 10,
which was more suited to deal with remedies for moral injury. Others, however,
favoured the retention of that expression in paragraph 2 of article 8 for the
reasons explained in p&ragraph 365 of the report of the Commission, and in
particular because the issue was closely connected wi~h the obligation of respect
for hum",n 1:ights. One representative noted that paragraph 2 mentioned "moral
damage" to State's nationals and felt that it would be preferable to explicitly
include O'material damage" to those nationals as well.
394. As regards paragraph 3, there was broad agreement among the representatives
who commented on it that the damage to be compensated included both damnum emergens
I • ••
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and lY,crum cessans. The rule laid down in paragraph 3 was found therefore a priori
acc~~table. However, the definition of lucrum cessans was not considered entirely
satisfactory. According to some representatives, not only was the phrase somewhat
oddly turned, but it also failed to specify what was to be considered loss of.
profits. The hope was expres~ed that the Commission would arrive at language which
would indicate clearly that suct.. profits should be actual and not hypothetical.
395. As regards PA[..agraph 4, a numbGr of representatives agreed that the
determination of damage resulting from a wrongful act necessarily depended on the
standard of causation to be applied and that paragraph 4 was intanded to provide a
guideline which could be adapted to each specific c~se, depending on a particular
circumstance. The remark was however made that the par.agraph, as currently
drafted, did not make clear whether or to what extent the phrase "uninterrupted
causal link" would take into account the principles of foreseeability or
proximity" Expressions such as '~exclusive cause" or "immediate cause" war~
mentioned by some as possible criteria to limit the scope of responsibility. It
was also suggested that the expression could be kept in the paragraph and an
appropriate explanation provided in the commentary to indicate the Commission's
understanding that "the cause must not be too remote or speculative" and that there
should be n a sufficiently direct causal relationship" between the wrongful act and
the damage, as some members of the Commission had argued. A few members, on the
other hand, found the expression "uninterrupted causal link" acceptable.
396. As regards paragraph 5, some representatives endorsed the wording proposed by
the Special Rapporteur but suggested that the paragraph be made into a new article
since the principle it put forward applied to all the other articles on
reparation. Others, al~bough not disputing the principle enunciated in the
paragraph, disagreed with its formulation. They felt, for example, that the term
"contributory negligence" had a special meaning in common-law systems which was
different from that intended in the paragraph and would therefore cause confusion~
It was also deemed inappropriate to speak of the compensation being "reduced
accordingly"; in practice, compensation was not reduced but was simply applied to
only that part of the damage which had been caused by the wrongful act. The
suggestion was made to replace "shall be reduced" by "may bE reduced". One
representative questioned the need for the paragraph.
Article 9.

Interest

397. There was broad agreement among those who spoke on. the article that interest
was part of pecuniary compensation, the $ubject of article 8. For some
representatives, a separate article an the issue was unnecessary and might even
lead to controversy, since State practice with regard to interest rates differed
from one State to another. It was noted that international tribunals usually
determined the date and modalities of paym~nt by taking into account a number of
circumstances, and that flexibility should therefore be maintained. It was
therefore suggested that the article be deleted or, if a provision on interest was
felt necessary, that it be included in article 8 as paragraph 3.
398. One representative, however~ s~pported the retention of a provision on the
obligation to pay interest in OI.er to ensure complete reparation. He remarked
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that the Commission was in danger of limiting the obligation of offending States to
pay interest in two ways which were incompatible, with t.he obligation for full
compensation: first, wherever the provision on interest was eventually placed - as
a separate article 9, in paragraph 3 ~f article 8 or elsewhere - it should contain
an explicit affirmation of the offer.gdi1.19 S~~.,te' s oblig'l:;ition to pay interest not
just in cases of lost profit, but lfhenev~r that was necessary to ensure full
compensation; secondly, compound i~~~~es~ should be awarded whenever that was
necessary to ensure full camp 'neation. He therefo~e expressed disappointment that
the Commission was reluctant li=iTen to consider the possibility that compound
interest could be a necessary component of full compensation. He added that the
Commission should consider whether it was appropriate to lay down a formula for the
calculation of interest, rather than leaving such matters to competent judicial
bodies.
Article ID.

~isfactiQn

and guarantees of nQn-repetitiQn

399. VariQus views were expressed on the content and the wQrding of the article.

Some representatives recognized that satisfaction had often been granted as an
autonomous fQrm of remedy. One representative, however, noted that with one
~xception the cases cited by the Special Rapporteur in support of the doctrine of
;atisfactiQn all predated the Charter of the United Nations. He therefore urged
:he CommissiQn to consider carefully whether the law of satisfactiQn continued to
>e one of general application, and in what circumstances satisfaction was not an
lnherent element Qf restitution or pscuniary compensation.
:00. As regards paragraph 1, some representatives found the reference to "legal

.njury" inappropriate and favoured its deletion. Thus, one representative stressed
,hat satisfaction in the forms indicated in the para)raph was not due for every
'roDgful act but was reserved for instances of moral injury, traditionally equated
ith injury to a State's dignity, honour or prestige. H~ therefore suggested that
he text should make it perfectly clear that satisfaction was the remedy to be
rovided for moral injury in its traditional sense and not for legal injury, which
as a much wider concept. He added that it might even be desirable to define more
recisely the concept of "moral injury", perhaps through a reference to the injured
tate's dignity, honour or prestige.

"

.~

)1. Some other representatives, while not asking for the deletion of t.he

I:pression "legal injury", felt that the expressions "moral injury" and "legal
ljury" should be reconsidered with great care. It was remarked that the clarity
: the distinction between the two types of injury had not only theoretical but
lso practical value, particularly in cases involvicg rules of international law on
le protection of human rights and of the envircnment. One representative felt
lat the concept of ulegal injury" should be retained, in addition to that of
loral injury", as a justification for the request for, and award of, satisfaction.
2. As regards the nature of satisfaction, some representatives favoured the
letion of the reference to "punitive damages". For them, giving a punitive
aracter to satisfaction was inconsistent with the nature and consequences of
lict and ran counter to the principle of sovereign equality a~ong States. One
/
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suggestad that the Commission should consider whether there we~~
cognizable standards for the award of punitive damages for an i.njury not
susceptible of remedy bJr restitution or pecuniary compensation. Another
representative stressed that international State responsibility was not a penal
responsibility, and that was the reason why his delegation could not approve the
introduction of the concept of international crimes attributable to States in
article 19 of Part One of the draft. Without casting doubt on the fact that
satisfaction, or even the obligation to make reparation imposed by international
law upon the wrongdoer State, might to some extent be in the nature of a punishment
of that State, he felt that paragraph 1 of article 10 should not contain terms
suggestive of the vocabulary of criminal law, such as "punitive damages".
~epresentative

403. A few representatives, on the other hand, endorsed the Special Rapporteur's
conclusion that satisfaction was characterized by its retributive or punitive
n.ature. They disagreed with the view that the concept of "punitive damages" might
b~ inconsistent with the principle of the sovereign equality of States and pointed
out that, although in some cases "satisfaction took the form of the payment of a
sum, that sum could not in reality be labelled as compensation. While not
insisting that the word "punitive" be used, they maintained that, to a certain
extent, "punislunent" or "retd.bution" was simply the other side of the coin of
"satisfaction": the injured State was satisfied in seeing the wrongdoing State
suffer as a result of its act. They agreed however that in order to prevent abuses
there should be a provision, along the lines of paragraph 4, to clearly indicate
that satisfaction should in no case include "humiliating demands" on the State
which had committed the wrongful act.
ll

404. As regards the forms of satisfaction, there was general agreement that they
should neither be humiliating nor impair the sovereignty of the State which had
committed the wrongful act. Some doubts were expressed concerning the assertion in
paragraph 3 of the article that a finding of wrongfulness by a competent
international tribunal might constitute in itself an appropriate form of
satisfaction. It was pointed out that, while such a finding might be an adequate
form of reparation for a legal injury, satisfaction for moral injury as such would
require some form of positive conduct on the part of the offending State. Some
doubts were also expressed as to whether monetary compensation could be considered
a form of satisfaction. While one representative felt that satisfaction should
not, in principle, violate a State's domestic jurisdiction, another drew attention
to cases of human rights violations where assurances against repetitions could be
qiven only if the State's legislation was changed.
~

405. As regards guarantees of non-repetition, a few representatives felt that while
it was for the injured State and the judge or the third party decision-maker to
decide whether such guarantees constituted adequate satisfaction, it might be
appropriate to have a separate provision on the matter. The view was expressed
that such guarantees should not be limited to cases of moral injury, but should
also be envisaged in respect of economically assessable damage. It was also said
that guarantees of non-repetition of the inte~nationally wrongful act should not be
imperative in cases of £orce majeure and failure tp foresee and that compensation
and satisfaction might on occasion coincide when the injured State and the
wrongdoer State agreed on a political settlement.
I •••
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4060 Other comments on article 10 included the remark that it would be preferable

to have a general provision on satisfaction without indicatinq the specific forms
it might take and the observation that in choosinq the form of satisfaction, the
importance of the obligation breached and the degree of negligence of the wrongdoer
State should be taken into consideration. The point was also made that article 10
was to a large extent based on the assumption that disputes would be settled by
judicial means, even though in reality mandatory jurisdiction was the exception
rather than the rule. It was therefore suggested to dispense with the concept of
satisfaction and to proceed from the assumption that a negotiated settlement would
in most cases be the objective of the parties.
3.

The impact of
of reparation

fgylt~n

the fQrms and

deg.~~

407. SQme representatives briefly cQmmented on the impact of fault Qn the fon~s and
degrees Qf reparatiQn. In general, they agreed that the matte~ raised important
and cQmplex questiQns and shQuld be carefully studied by the CQmmissiQn. Reference
was made in that cQntext to the problem of attribution, which was all the more
thQrny as SQme members Qf the Commission believed that fault by State agents should
not be imputed indiscriminately to the State. One representative furth~rmQre found
it difficult to understand why, if fault was a necessary element for measuring
State responsibility as was agreed in paragraphs 408 to 412 of the repQrt, the.
cQncept had been eliminated frQm Part One Qf the draft.

One representative held the view that, in pr.inciple, fault did nQt play a
najQr rQle in determining the consequences of an internationally wrongful act. He
remarked that Qnce it had been determi.ned that there had been a breach of an
lnternatiQnal obligati~n, there was little rQom for attenuating the obligation of
7estitutiQ in integrum and its altornatives. He added that since it was difficult
:Q elabQrate general rules for determining the impact Qf fault in the remedial
:Qntext it was better to subsume it under the broad notion Qf appropriateness or
'eascJlableness.

~08.

09. Other representatives supported the

pQ~ition

that fault played a significant
Qle in determining the cQnsequen~es Qf a wrongful act. SQme among theM observed
hat, apart frQm the fact that even delicts Inight present different degrees of
ravity, it had to be remembered that the prQject alsQ covered crimes and that the
oncept of fault was an indispensable part of the evaluation of any inter~ational
rime cQmmitted by a State through its agents or authoritios.
F.

,.

"

RELATIONS BE'lWEEN STATES AND INTERNATIONAL

ORGANIZATIONS (SECOND PART OF THE 70PIC)
1.

General

cQmment~

.0. Satisfaction was expressed at the progress achieved on the topic at the
trty-secQnd session Qf the CommissiQn and at the fact that 11. draft articles had
len referred tQ the Drafting Committee.
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411. As regards the usefulness of further work in the area, some representatives

stressed the topic's general significance and its potential to contribute towards
strengthening the legal basis of international organizations. One of them in
particular endorsed the view of the Special Rapporteur that the work of the
Commission on the topic should proceed. She pointed out that much had already been
done in pursuance of the General Assembly mandate and on the basis of an outline
prepared at the Commission's thirty-ninth session and that such efforts should not
be wasted by dropping or deferring a topic for which necessax'y time seemed to be
available. Another representative observed that it was too late to raise doubts as
to the usefulness and the necessity of codifying the topic and that, having
received the mandate from the General Assembly, the Commission had no choice but to
proceed with the item, with respect to which there were many gaps to be filled and
problems to be solved.

415. Other r

412. While recognizing the importance of the topic, some among those

representatives advocated a cautious approach to it. One of them, after stressing
that the relationship of the topic to existing agreemen,ts governing the privileges
and immunities, legal personality or status of international organizations of a
universal character had to be carefully considered, expressed the hope that the
Commission would conduct its deliberations with great care. He remarked that if
the Commission's objective was to produce a set of new unified rules applicable to
all international organizations such rules would inevitably provide minimum
standards only and would be much narrower than those established under existing
conventions - a questionable result from the point of view of strengthening the
international organizations' legal basis. Several representatives similarly
acknowledged the difficulties which the relationship between existing regimes and
the draft articles under consideration was lii,ely to give rise to and urged the
CODm1ission to be circumspect in prescribing general norms governing international
organizations.
413. Other representatives expressed doubts as to the feasibility and desirability

.,
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of establishing uniform rules OD the subject inasmuch as each international
organization had its own characteristics, aims and functions, requiring particular
privileges and immunities. One of them stressed tbat, while it was true that
certain b~sic principles, such as the principle of the equality of member States
and that of the independence of international civil servants, were to be found in
all existing agreements ~elating to the status of international organizations, it
was alGo true that those a9reem6~ts had been negotiated on a case-by-case basis and
with due consideration being given to the functional requirements of the particular
org~nization conceLned and, in particular, to the nature of its activities.
Another felt that the International Law Commission had been right to defer
consideration of the topic and should bear in mind that there were many other more
urgent quest~ons of international law. His country, which was host to several
United Nations bodies, saw no urgent n~ed for the elaboration of general rules
governing relations between States and international organizations, on the one
hand, because the treaties establishing those institutions contained general
provisions on their legal status, and on the other, because there were specific
multilateral treaties governing privileges and immunities. In addition, he went on
to say, host countries concluded specific headquarter~ agreements which covered
practically all the questions dealt with in the draft articles in question.
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414. As for. the basic o~ientation of the work, the Special Rapporteur's approach
met with approval. Several representatives agreed that the Commission should
elaborate an instrument which could supplement the relevant existing international
agreements. One of them felt that the draft should contain only general
provisions, which could be modified according to the characteristics of each
individual case so as to meet the functional needs of the organization concerned.
Another said that the Commission should confine itself to identifying the gaps to
be filled and solving the problems revealed by the practice of previous decades and
should elaborate either supplementary rules or a framework agreement containing a
statement of general principles intended to facilitate the interpretation of
existing provisions. Still another representative advocated a framework instrument
which codified exiGting rules and filed lacunae.
415. Other representatives, however, felt that the Commission should not proceed on
the assumption that a convention on the topic was necessarily to be aimed at. One
of them stressed that, since the subject had already been covered by conventions
which, on the whole, were proving satisfactory, there was no need for haste and
that the Commission could envisage; at a leisurely pace, the preparation of a set
of alternative rules for purposes of reference, as appropriate. It was also said
that work on the topic should continue only in the direction of developing
guidelines and recommendations which States and international organizations might
adopt as they saw fit.
416. As regards the scope of the topic, comments mostly focused on the categories
of organizations to be covered by the draft articles. These comments are reflected
in paragraphs 418 to 420 below.
417. On another aspect of the same question, one representative indicated that he
WCll.S not convinced that matters such as the capacity of an inte~national
organization to conclude treaties or to file an international claim, referred to in
paragraph 441 of the report, fell within the scope of the topic.
2.

"

on the draft articles proposed by the
Special Ra»porteur in his fourth report

~ents

Article 1.

'.

Terms used

418. Agreement was 3xpressed with the Bpecial Rapportaur's view that it was
necessary to be pragmatic and therefor.e to adopt a simple definition of an
international organization, without listing the various types of organizations. It
was also said that paragraph 2 should be retained, except for the phrase "or the
internal law of any State", which was outside the purview of the draft articles.
Article

Z.

Scope of the articles

419. Some representatives endorsed the approach of limiting the scope of the draft
to international organizations of a universal character. It was said in particular
that regional organizations, which were by definition distinct from universal
)rganizations, should be expressly excluded from the scope of the draft articles.
/
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420. Other representatives were of a different view. One of them suggested that
relations between States and international organizations of a non-universal
character should be examined at an appropriate time, as to do otherwise would be
short-sighted. Another representative felt that the scope of the topic should be
broadened to encompass regional organizations such as those referred to in
Chapter VIII of the Charter of the United Nations. He stressed that since the
Charter attributed specific competence to such organizations it would be illogical
not to consider them in the context of relations between States and international
organizations and the Special Rapporteur and the Commission should accordingly take
into account the parameters established under Chapter VIII and incorporate regional
organizations, such as the Organization of American States (OAS) and the
Organization of African Unity (OAU), into the draft if it was feasible to do so.
421. Several representatives expressed doub'ts on the phrase "when the latter have
accepted them". One of them said that it appeared to introduce a requirement of
recognition of international organizations through the obscure and imprecise
criterion of "acceptance", a requirement which threatened to introduce elements of
controversy all the more undesirable as the draft articles applied only to
international organizations of a universal character and which, being contrary to
the notion of objective legal personality adopted by the International Court of
Justice, would be a regressive element. He added that the provisions of the draft
articles did not deal directly with the central issue of legal personality in the
domestic law of non-member States: draft article 5 was concerned solely with
"legal personality under international law and under the internal law" of Member
States, and there was therefore even less justification for an "acceptance"
requirement in paragraph 1 of artiCle 2.

"

Article 3.

Relationship between the present dr~ft articles
(Convention) and the relevant rules of
international organizations

Article 4.

Relationship between the present draft articles
(Convention) and other international agreements

422. While one representative found draft article 4 useful, another felt that the
words "without prejudice to" in both draft articles 3 and 4 '.:reated an ambiguity.
In his view, the relationship between the draft articles and similar agreements
should be regulated by the rules of treaty law, in particular the 1969 Vienna
Convention on the Law of Treaties.
423. It was further remarked that the parallel between draft article 4, which
stated that the future Convention was without prejudice to existing agreements and
would not preclude the conclusion of other international agreements, and draft
article 11, which enabled the scope of privileges and immuni.ties to be limited by
mutual agreement of the parties concerned, made it difficult for the Commission to
formulate general rules in that area.
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Articles 5 and 6
424. The remark was made that while the primary concern was with legal personality
under international law, problems would arise if no account were taken of legal
personality under the internal law of member States or of the host country.
Agreement was therefore expressed with the suggestion that there should be separate
artiGles on legal personality under international law and legal powers deriving
therefrom (including the capacity to conclude treaties and the capacity to file an
international claim) and legal personality under internal law and legal powe~s
deriving therefrom (including the capacity to contract, to acquire and dispose of
movable and immovable property and to institute legal proceedings).
425. The view was furthermore expressed that the consequences of legal personality
could not be determined once and for all, as draft article 5 attempted to do.
Article......1
426. Some representatives raised the question whether international organizations
should continue to enjoy absolute immunity, despite the changes which had occurred
in the field of State immunity. One of them said that it seemed extremely strange
that States could, through an international organization they had set up, enjoy
immunity with respect to transactions which, had they performed them separately,
would not be covered by State immunity, with the result that third parties dealing
with the organizations would bear the risk of default by some of the States
parties, or of internal difficulties within a particular organization which the
States parties were in a position to control. He recalled that, historically, the
immunity of international organizations had developed by analogy with diplomatic
immunity and that international organizations had largely had delegated and
representational functions, so much so that doubts had been entertained as to the
separate legal personality of international organizations. The current situation,
he went on to say, was very different: there were more international organizations
than States, and those organizations were able to engage in their own right in
transactions, including of a commercial and financial nature, some of which would
no longer be, if carried out by States, the subject of jurisdictional immunity.
427. Several other representatives similarly found it difficult to accept the idea
that international organizations could, for functional reasons, enjoy an absolute
immunity from jurisdiction, which would be greater than the immunity enjoyed by
their member States. Attention was drawn in this context to the constituent
instruments of international financial institutions such as the International Bank
for Reconstruction and Development (IBRD), the International Finance Corporation
(IFC) and the International Development Association (IDA), which conferred only
limited immunity.
428. By way of compromise one representative, after noting that it appeared to be
widely accepted that the autonomy, independence and functional effectiveness of an
international organization required some degree of immunity from legal process,
suggested that, given the rapid proliferation of international organizations for
vastly different purposes and notwithstanding the fact that absolute iwrnunity
/
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applied to the United Nations system, privileges and immunities should not
automatically be granted to each new - or even to every existing - international
organization. Another suggestion was that draft article 7 should be divided into
two parts, the first providing immunity from legal process in accordance with the
relevant norms of the constituent instruments and the second providing immunity for
property, funds and assets.

j

429. With reference to the second sentence of the draft article, some
repres~ntatives favoured a more flexible approach.
One of them remarked that under
the proposed text it was not possible for an international organization to waive
its immunity from execution: such a provision contradicted the principle of
consent and raisad the question why an express waiver, authorized by the competent
organization, should be ineffective. Another remark was that an international
organization should have the capacity to contractually establish a waiver, on
condition that such a waiver be explicit.

436. The
agreement

430. On the other hand, one representative felt that the wording of the second
sentence should be strengthened, and suggested the following formulation:
"Waiver of immunity from legal process shall not be held to imply waiver
of immunity in respect of the execution of the judgement or order, for which
separate waivers shall be necessary."

437. One
introduce
remarked
scope of
the provi

Artic1.LJl
431. One representative felt that paragraph 1 of the draft article should be
strengthened. After observing that under the current practice States were required
not only to refrain from entering the premises of an international organization but
also to protect those premises, he expressed preference for the formulation in
article 22 of the 1961 Vienna Convention on Diplomatic Relations-and the
elimination of the phrase "used solely for the performance of their official
functions", which restricted the principle of inviolability of international
organizations. He furthermore urged the Commission to specify in the text that no
agent of the host State could enter the premises of an international organization
without its consent.

"

",

432. Another representative expressed general agreement with the thrust of the
draft article. She considered as a useful one the caveat that the inviolability
should apply to premises "used solely for the performance of their official
functions" and insisted on the need for international organizations to be immune
from expropriation, as any other conclusion could prove highly impractical,
particularly with regard to the United Nations Headquarters building.
433. The same representative also supported paragraphs.2 and 3 of the draft

~rticle.
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ArticJJL9.
434. Some representatives supported the draft article, which, it was stated, was
justified by the functional approach to privileges and immunities and served as a
safeguard against possible abuses.
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435. One representative, however, felt that article 9 went into too much detail.
While he agreed with the principle that international organizations ought not to
become a refuge for fugitives from justice of the host country, he did not see the
need to include the category of persons wanted on account of flagrans crimen, since
that concept might not be the same in the legal systems of all countries. He
furthermore suggested that the last phrase ("or against whom a court order or
deportation order has been issued by the authorities of the host country") be
replaced by a phrase such as "or against whom a deportation order has been issued
by the courts of the host State", which would be adequate to protect the interests
of the host country.
Article 10
436. The draft article was described as a normal and necessary provision in
agreements of the type under consideration.
Article 11
437. One representative viewed the draft article as pointless inasmuch as it
introduced an element of uncertainty as to the scope of article 10. He also
remarked that, in individual cases, it might be difficult to define the nature and
scope of the "functional requirements" to be taken into consideration in limiting
the provisions of article 10 (a) and (b).
438. Other representatives considered that the draft article afforded insufficient
protection to third parties in their dealings with international organizations.
The remark was made that the proposed article, which was designed to limit, in the
light of the functional requirements of each particular organization, the very
extensive scope of its rights under the draft's other provisions, would not ensure
the necessary flexibility and balance betwe~~ the interests of the international
organization concerned and those of the host State, and indeed of all its member
States and their nationals. The rather vague reference to "the functional
requirements" of the organization was viewed as inadequate, since it was merely
suggested as a basis for waiver by the organization of the immunity conferred by
other draft articles; such waivers could take into account any relevant matters,
whether or not they related to "functional requirements".
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G.

INTERNATIONAL LIABILITY FOR INJURIOUS CONSEQUENCES ARISING
OUT OF ACTS NOT PROHIBITED BY INTERNATIONAL LAW ~I
1.

General CQmments

439. A number Qf representatives stressed the impQrtance Qf the tQpic as well as

its timeliness in view Qf the grQwing realizatiQn Qf the need tQ prepare a legal
instrument in respect Qf internatiQnal liability, mQst specifically with regard to
transbQundary envirQnmental and eCQIQgical harm. In their QpiniQn, the increasing
thr.eat tQ the envirQnment CQuld nQt be remQved Qr minimized withQut apprQpriate
regiQnal and glQbal efforts pursuing the same or complementary pQlicies. They
therefQre emphasized the impQrtance Qf linking the current wQrk Qf the CQmmissiQn
tQ effQrts being made el~ewhere tQ prQtect the envirQnment. AttentiQn was drawn tQ
the United NatiQns CQnference Qn EnvirQnment and Development scheduled fQr 1992,
and the hQpe was expressed that the wQrk Qf the CQmmissiQn WQuld be, if nQt
finished, at least brought tQ an advanced stage SQ that it CQuld be presented at
that CQnference. SQme Qf these representatives pQstulated the gQal Qf the
Commission in respect of the tQpic as the preparatiQn Qf a framewQrk agreement
cQntaining a limited set of binding general rules and guidelines and intrQducing
into international law the general principles Qf international liability fQr
transbQundary harm as a result Qf lawful activities.
440. SQme representatives, Qn the other hand, tQQk a mQre cautiQus approach based

"

.~

Qn the current state Qf internatiQnal law and the absence Qf CQnsensus among States
which, in their view, made the cQdificatiQn Qf liability fQr lawful activities a
rather ambitiQus undertaking. They pQinted tQ the scarcity Qf relevant State
practice and judicial and arbitral decisiQns which led the CommissiQn tQ engage in
the prQgressive develQpment Qf the law much nlQre than in a cQdificatiQn exercise.
One Qf these representatives felt that it would be mQre prudent for the Commission
to confine itself tQ the elaboration Q£ draft general principles Qn the tQpic, with
a view to assisting States in the examination Qf specific questions. AnQther
representative felt that the CQmmissiQn should avoid postulating general principles
and focus on the practical p170blems which caused the most diffiCUlty. He stressed
that many States were nQt yet prepared to accept a general rule Qn liability, but
might submit to certain rules for carefully defined activities Qr for a specific
geographical area, which WQuld enunciate State obligatiQns on a case-by-case basis,
taking into account the special problems posed by certain specified activities or
by the physical characteristics of the space in which they were carried out. In
his view, many States WQuld be reluctant to accept general rules for prevention and
consultation of the type envisaged in the articles proposed by the Special
Rapporteur. ThQse same representatives alsQ felt that fhe Commission should be
wary of attributing far-reaching consequences tQ lawful acts.

~I

The discussion centred Qn the general premise, the main approach and the
scope of the topic. The specific articles of the outline proposed by the Special
Rapporteur were less extensively commented upQn.
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441. Following the same general line, one representative advocated a functional
sector-by-sector approach leading to separate legal instruments for specific
activities and situations. He observed that such a functional approach might
require different rules for hazardous activities, on the one hand, and harmful
activities on the other: in the case of hazardous activities, damage would entail
State responsibility if a primary rule of international law - for example, agreed
regulatory measures - had been violated, or, in the absence of such primary rules,
would be governed by a regime of strict liability, whereas in the latter case of
harmful activities the matter would be approached within the framework of State
responsibility, which would presuppose the determination of primary rules as to
levels of permissible emissions, this basic principle being supplemented by the
civil liability of the operator in cases where the source of damage could be
identified and be associated with a private operator.
442. A few other representatives, while noting that there was a perceived
divergence in, or absence of, State practice and while fully understanding the
caution with which the Special Rapporteur was approaching his task, felt that the
topic reflected the desire within the international community to build a new world
based on law and order in which people could live in peace and harmony. In their
view, the increasing interdependence of the international community as well as the
need for the protectioll of the physical environment and the ecological balance
demanded an approach that was carefully considered, realistic, innovative and
bold. The remark was made that the term "liability" within that approach, in
addition to placing a legal obligation on States to answer for their own actions,
meant that there was an objective necessity for States to act in a responsible
manner, in accordance with international law, and that they must be capable of such
action. It was also noted that sometimes it was impossible for some States to cope
in isolation with the consequences of disasters like that of the Chernobyl nuclear
power plant.
443. As regards the possibility of treating activities involving risk and those
involving harm together or separately~ views were divided~ Some favoured the first
alternative, others preferred the second and still others felt that only activities
creating the risk of causing transboundary harm should be covered. Those favouring
joint treatment agreed with the Special Rapporteur's view that the two types of
activities had more features in common than distinguishing features and that it was
therefore possible to examine their legal consequences under a single regime. The
common denominator was, in their view, particularly evident in matters relating to
notification, information and consultations. They felt that it was even possible
to include activities with harmful effect within the definition of activities
involving risk since the former usually involved a certain risk of causing harm.
444. Those who favoured separate treatment of the two types of activities argued
that the legal regimes to be applied to each of the two types of activities had
different purposes: the aim of the regime intended for activities involving risk
was prevention, while the aim of the regime relating to activities with harmful
consequences was compensation. In their view, it was difficult to see how a single
regime could be established for both types of activities without undermining either
of those objectives. They further recalled the original purpose of the study of
the topic - namely~ the establishment of a liability regime for damage - which,
I • ••
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according to them, dictated a separate treatment of the two types of activities.
They added that an exhaustive treatment of the obligations of prevention would only
be justified if it were determined that non-compliance with those obligations would
entail th~ international liability of the State, an issue which had not yet been
resolved in the draft under consideration. They nevertheless found merit in
addressing the question of risk in respect of certain types of activities in order
to establish minimum regulatory standards for the prevention of transboundary harm
and for cooperation among States. A few representatives, however, objected to the
inclusion of the concept of risk in any form as the primary factor triggering
liability. They remarked that, if the concept of risk were to be retained as
relevant in determining liability, the scope of the topic would become narrow,
since damage, ev~n when considerable, would be .excluded as long as it had' re~ulted
from low-risk activities.
445. A few representatives found it more practical and realistic to base the
approach to the topic on the concept of risk alone, not only in respect of the
obligation of prevention, but also in respect of the obligation to pay
compensation. That approach, in their view, had a number of advantages: aside
from making it possible to resolve the theoretical problems associated with the
question of liability for the consequences of lawful activities p it would clarify
the scope of the topic; distinguish it from State responsibility; and, finally,
make the articles more likely to receive universal acceptance. Such an approach
was also viewed as consonant with the emerging view in the Commission tbat the
doctrine of strict liability did uot currently exist as a generally recognized
principle of international law.
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446. C~mments were also made on the need to coordinate the relationship between the
topic in question and those of State responsibility and the law of the
non-navigational uses of international watercourses.

liab
of 0
449.
the
topi
"fra
nonbroa
stan
the
450.
Cornm
sinc
dese
no e
upon
dire
an e
Comm
broa,
tald.
bear
was
of t:
inte

ij

447. In t.hat context, one representative felt that there was a discrepancy between
"

"

the proposed draft articles on prevention and those on liability. He was not sure
how the f.ormer provisions fell strictly within the scope of the study. In his
view, preventive rules had no direct relationship with the problem of liability
unless the intention was to establish that their non-observance involved the
international responsibility of the State of origin, in which case the question was
one of State responsibility for wrongful acts. He concluded that, if the
Commission still wished to continue its consideration of the behavioural
obligations that States must respect in their territory with regard to activities
that might have transboundary harm, it might find it advisable to make a clear
distinction between the two parts of the study and reconcile the topic with the
articles on State responsibility.
448. As regards terminological aspects, it was noted that no agreement had yet been

reached on the use or the meaning of several vital terms or concepts such as the
concepts of "acts", "activities", "risks" I "harm", "appreciable or significant
risk", "transboundary harm", etc. Some representatives felt that it would be wise
to employ the terminology used in existing agreements. One representative
suggested that the title be changed from "International liability" to "State
liability", since, whatever the eventual decision of the Commission concerring the
/
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liability of the operator, at least residual liability should remain with the State
of origin.
449. One representative felt that the nature of the instrument being prepared by
the Commission would to some extent affect the scope of and the approach to the
topic. He remarked that if, for example, the Commission intended to produce a
"framework" agreement of the- type envisaged in the context of the topic "Law of the
non-navigational uses of international watercourses", the d~aft could cover much
broader types of activities, whereas if the intention was to establish minimum
standards which would be legally binding on the parties to the future instrument,
the scope might have to be narrower.

.1
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450. As regards, the wO~'king methods for the topic, the comment was made that the
Commission and its successive Special Rapporteurs had devoted commendable efforts
since 1978 to developing a schematic outline and producing draft articles and
deserved all the more praise as progressive development of the law was involved and
no established and extensive bUdy of State praotice and case law could be relied
upon. It was suggested that, since the Commission had developed its study in
directions which had bean scarcely imaginable in 1979, increasing its scope to such
an extent that completion of the work seemed a distant prospect, the Sixth
Committee should take a fresh look at the topic, not article by article, but in
broad terms, to see whether it agreed with the direction the Commission's work was
taking~ and might also consider assigning priority to some specific aspects f
bearing in mind the current needs of the international community. To that end, it
was proposed that the Commission present the Sixth Committee with an overall review
of the status of its work on the topic and an indication of the direction it
intended to take .i.n the future.
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Chapter I.

Comments on chapters and articles as propoRed by the
Special Rapporteu~
General

prQvision~
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451. As regards the question whether' a general definition of the activities covered
by the topic should be provided or a list of dangerous substances established,
various views were expressed. Most representatives favoured a general definition
and found a list of substances to be unhelpful and inappropriate. It was remarked
in particular that the fact that a substance was included in the list as dangerous
did not mean that the activity relating to that substance necessarily created a
risk of transboundary harm, whereas such a risk might be created by activities
which had no connection whatsoever with a dangerous substance. Thus, it was
stated, a list would be of marginal usefulness and the effort involved in preparing
it would not be justified. A second observation was that a list would unduly
restrict the scope of the topic and would be more appropriate for a convention with
a narrower application and limited to specifio issues. A third argument was that
such a list could never be exhaustive ~nd would create loopholes. For the
representatives in question, therefore, a general definition would seem more in
line with the Commission's aim of arriving at a framework convention with universal
scope.
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452. In favour of the establishment of a list, it was stated that the reference to
"substances" would appear a priori to allow for greater precision in delimiting the
scope of the draft and therefore make the future instrument acceptable to more
States. Reference was made in this context to the work carried out by the
Committee of Experts of the European Committee on Legal Cooperation in relation to
civil liability for dangerous activities. Some among the proponents of a list
favoured an illustrative enumeration which would leave room for reasonable
analogy. One of them indicated that he did not underestimate the problems
associated with the preparation of such a list. He first pointed out that the
choice of substances selected could not be made on the basis of exclusively
technical criteria and that States still had to agree on the selection and on the
fact that the problems which those substances might C-.;'",t;;, 'hould be solved within
the framework of the draft articles and not in anott-· 1,' (.i5K .mical context or in a
regional context; consultation with States would th~~. 'V~d seem to be indispensable
in any case. He further remarked that, even if such a list was prepared, it would
have to be updated, and that might cause practical difficulties since the draft
would deal presumably with extremely heterogeneous categories of substances. He
observed finally that, if the Commission tried to establish specifically to which
acti,rities or substances its draft applied, and a fortiori if it planned to give it
the form of a convention, there wOtl,ld be a "shift" in the subject-matter, a shift
fl'om a study parallel to the study on responsibility' for wrongful acts to a text of
limited scope designed to be operational. He wondered whether such an orientation
would be precisely in keeping with the current mandate of the Commission and
whether there was not a risk of duplication of work done in other bodies.
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453. As regards the threshold of risk or harm, some representatives favoured the

"

concept of "significant risk or harm" over that of "appreciable risk or harm".
They felt that the terms defined in draft article 2 were of a tentative nature and
should be further refined. Other comments pertaining to chapter I included the
remark that the definition of transboundary harm had rightly been expanded to
encompass harm to the e~vironment, the observation that subparagraph (g) of draft
article 2 should indicate that the cost of preventive measures must be "reasonable"
and the suggestion that draft article 4 (Relationship between the present artiCles
and other international agreements) should be brought into line with the Vienna
Convention on the Law of Treaties.
Chapter 11.
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454. A few representatives commented on draft article 10 (Non-discrimination).

tel

It

was pointed out that the draft article, which sought to place foreigners on the
same footing as nationals as far as domestic remedies were concerned, should only
be applicable between States with similar or comparable legal systems. Attention
was drawn to the problem that would arise in the case where the State of origin had
adopted lower standards of liability with respect to a particular substance than
the injured State.
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Chapter Ill.

Prevention

455. Some representatives made general comments on this chapter. One
representative felt that preventive measures were beyond the scope of the topic,
while another expressed the opposite view and felt that procedural obligations of
prevention should be given more prominence. The latter representative disagreed
with the view that if the obligations of prevention were to be more stringent,
i.e., if their breach were to lead to State responsibility, then the topic would be
dealing with wrongful acts, not with acts not prohibited by international law. She
also felt that the obligations of prevention should form the subject of a separate
article rather than be combined with the obligations of "containment" or
"minimization" of transboundary harm. Another representative held that the duty of
prevention stemmed more from a general obligation of conduct and prudence,
principally under the regime of international cooperation, than from the law of
liability. He therefore insisted that work be carried out with the aim of
developing the means of such international cooperation in the prevention of harm,
even though he was uncertain whether that should be done at the level of the
Commission. The comment was further made that a systematic review of the machinery
actually employed in the practice of technical international organizations and in
the international management of certain activities which were likely to cause harm
would clarify the fundamental distribution between liability on the one hand and
prevention in the strict sense of the other. It was also suggested to highlight
the distinction between regulatory standards and guidelines for application.
Another remark was that the provisions of chapter 111 should make clear that the
primary duty of prevention lay with the State of origin. The point was made in
this connection that, although potentially affected States cbviously could not have
a veto over activities in the State of origin, the latter should not enjoy
r~~~~~ to conduct any act or activities it chose, regardless of possible
transboundary harm.
456. The flexibility of procedural obligations was welcomed by some
representatives, even though the remark was made that the obligations of
assessment, notification and information imposed on the State of origin in draft
article 11 (Assessment, notification and information), and for which cooperation
among States was essential, must be applied at an early stage. Also in relation to
draft article 11, one representative said that States should be under an obligation
to collect information if certain dangerous substances were to be used in their
territory since they might otherwise not even be in a position to have "reason to
believe" that activities falling within the scope of the draft articles were being
carried out in their territory. While the participation of international
'-organizations in assisting the implementation of the obligations of prevention was
welcomed by some, others felt that the role of those organizations should be more
carefully examined. With regard to draft article 13 (Initiative by the presumed
affected Stat.e), the requ.irement expressed by the phrase "serious reason to
believe" was considered excessive and unhelpful in the context of both prevention
and reparation of harm.
457. Draft article 17 (Balance of interests) was supported by many representatives,
who observ~d that it was based on a well-established concept in internatio~al law
and served as a guideline in negotiation among States as well as in assisting a
/
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third party decision-maker to resolve a dispute. The remark was made that draft
article 17 put draft article 9 (Reparation) in a completely different perspective
and made the latter more acceptable. One representative, however, felt it
unnecessary to indicate the fa,~tors or criteria on the basis of which the interests
of the parties should be balanced; a general provision was viewed as sufficient.
458. As for draft article 18 (Failure to comply with the foregoing obligations),
some representatives felt that, in its present form, it considerably reduced the
obligation of prevention. In that context, the suggestion was made to indicate
that the draft article was without prejudice to other international obligations.
few representatives saw no difficulty in stating that failure to comply with
preventive obligations should constitute a wrongful act. One representative, on
the other hand, felt that in the absence of harm, non-compliance with preventive
measures should not give a cause of action against the State of origin.

A

459. The principle enunciated in draft article 20 (Prohibition of the activity) was
considered reasonable and acceptable. Concerns were however expressed as to the
appropriate threshold of harm or risk to trigger the obligation provided for. One
representative questioned the utility of the article because of its mandatory
language.
Chapter IV.

Liability

460. It was generally agreed that the chapter should unequivocally provide for an
obligation to pay compensation and not merely for an obligation to negotiate
compensation.
461. One representative asked the Commission to make sure that the envisaged
liability was not based on fault. After pointing out that a system of liability
based on fault was adversarial and litigious by nature and tended to undermine the
possibility of progress by negotiation, she remarked that absolute liability was
also undesirable because it was too blunt an instrument and diminished any sense of
a duty of care which the State of origin might owe the affected State. She
therefore advocated a system of strict liability. In her view, the occurrence of
transboundary harm - rather than the occurrence of fault - should set in motion the
provisions of the future instrument. She added that, even if negotiations on
prevention had not taken place or had not been concluded before the damage
occurred, negotiations should take place between the parties after the damage had
occurred on the basis of the criteria of strict liability. She further suggested
that the instrument provide for a procedure to deal wid'l unnecessary or tactical
delaying at that stage of the proceedings.
462. As regards the question whether the State of or~9~n or the operator should
bear liability, views were divided. Most representatives agreed that, in case of
transboundary harm, some form of liability for the State of origin should be
envisaged. One view was that, without prejudice to the liability of the operator,
the State of origin should bear primary liability sinco in the final analysis the
State of origin exercised jurisdiction and control. over the activities carried out
in its territory at the exclusion of other States and was therefore responsible for
ensuring that such activities did not cause harm to others. That responsibility,
f
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it was stated, was the guid prQ qUQ of State sQvereignty and was withQut prejudice
tQ the questiQn Qf State culpability; the principal issue was that the State Qf
Qr1g1n shQuld nQt be permitted to evade responsibility - an apprQach which was
consonant with the view that an innocent victim must not be left to bear the loss.
Some Qf these representatives acknowledged that in current State practice,
Qperators carried primary liability~ but did not view that fact as decisive in the
context Qf the tQpic under cQnsideratiQn which dealt with a new area in which
classical legal thinking was neither entirely applicable nor adequate. They
further noted that transboundary harm could be of such magnitude that civil
liability regimes would be inadequate to compensate innocent victims, particularly
as they were dependent on the extent to which insurance companies were prepared to
accept responsibility for the activities in question.
463. Another view was that the responsibility of the State of origin should only be
residual, while the private operator should bear primary liability. One
representative remarked that the main purpose of the draft was to establish rules
aimed at ensuring that an innocent victim was not left to bear the loss and that
that purpose was achieved by guaranteeing compensation: whether the compensation
came from the State of origin or from the operator conducting the activity was, in
pr.actical terms, of limited importance. He observed that, unlike certain
international instruments dealing with specific fields in which the Qperator had a
well-defined and primordial role, the draft under consideration was to have a
general character and should therefore strike an adequate balance between the
obligations of the State and those of private parties which had conducted the
activity causing transboundary harm. He pointed out that, although theoretically
the State could always seek redress from the operator, a small country might find
it difficult to deal with a large and powerful transnational corporation; on the
other hand, as some members of the Commission had pointed out, it would be unfair
to allow States to avoid liability by hiding the operators. The same
representative wondered whether a decision on the doctrinal issue was really
essential for a satisfactory development Qf the draft articles. In his opinion,
the theQretical basis on which the articles were being elaborated seemed supple
enough nQt to preclude the introduction of provisions which might in fact result in
a flexible system of attribution of liability.
464. Some representatives suggested that a system be envisaged in which there would
be schemes of compUlsory insurance and compensation funds: States would be liable
for payment of those damages which could not be recovered through domestic law
remedies. A few other representatives felt that the principle of primary liability
of the operator should be stated more clearly since the State's residual liability
~as only involved in exceptional circumstances.

r

465. It was also noted that, in the current State practice, operators carried
liability, the only exception being embodied in the Convention on International
Liability for Damage Caused by Space Objects. This was viewed aR an indication
that a civil liability regime would be more politically acceptable. The opinion
was therefore expressed that the Commission should focus on that approach and that
a well-developed civil liability regime might even make it unnecessary to provide
for. State liability.
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Chapter V.

Civil liability.

466. It was generally agreed that the relationship between the articles on civil
liability and those on State liability, as proposed by the Special Rapporteur~
should be clarified. The representatives favouring the primary liability, or an
extensive residual liability, of the State of origin felt that chapter V should
envisage the possibility that civil liabil,ity might prove inadequate. Under that
approach the injured party - whether a natural or juridical person or a State would be guaranteed access to national courts, while the possibility of invoking
the liability of the State of origin would not be excluded. The representatives
favouring the primary liability of the operator or a limited residual liability of
the State of origin felt that the principle of the liability of the operator should
bp. given more emphasis and that a provision should be included whereby State
liability would only arise when the operator was unable to fulfil his obligation to
compensate.
467. As regards draft article 28 (Domestic channel), the view was expressed that it
should explicitly state that all local remedies should be exhausted before State
liability could be invoked and a claim submitted to the State of origin. It was
also remarked that draft article 31 (Immunity from jurisdiction) should be brought
in line with the draft articles on the jurisdictional imrnunities of States and
their property in cases where the State of origin was a defendant in the courts of
the injured State. A further observation was that it was perhaps unnecessary for
chapter V to go into so much detail and that a provision indicating the general
principles on local remedy might suffice.
3.

Question of liability for harm to the environment_in areas
beyond national jurisdiction ("global commons")

468. All the representatives who addressed the question upheld the importance of
protecting areas beyond national jurisdiction from continuous and creeping
pollution. Their views, however, differed as to whether there was currently a
sufficient measure of agreement to approach the problem from a legal angle.

"

'.

469. Most representatives encouraged the Commission to continue its study of the
problem within the framework of the topic under consideration. Emphasis was placed
on the importance of the "global conunons", on the fact that they ~'ere subjected to
continuous pollution and on the absence of any general principles aimed at
protecting them. Without denying the complexity of the issue, those
representatives felt that the Commission should make every effort to provide at
least some guidelines, perhaps by building on existing legal concepts, such as the
old institution of Roman law, known as actio popularis, and principle 21 of the
Stockholm Declaration. Referring to one of the Special Rapporteur's proposals that
the legal problems involved in the protection of the "global c\')~nmons" could be
dealt with in the framework of State responsibility, one representative expressed
concern that such an approach would be too limited and inadequate to tackle all the
attendant issues.
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470. Some other representatives took a different view. They emphasi~ed the
complexity of the problems involved in setting up,a legal regime for the protection
of the "global commons", all expression which was itself extremely difficult to
define. Some of them observed that the protection of the "global commons" was a
matter of international cooperation among States and should not be placed within
the ambit of the legal principles governing State responsibility or liability.
Others remarked that the resources at state were diverse and that that diversity
dictated different legal SOlutions. They therefore felt it mare appropriate to
identify the various resources covered by the concept, such as the sea, the air,
the climate, etc., and to approach the protection of each of those resources
separately. A further suggestion was that the issue should be considered as an
independent topic and be dealt with when the Sixth Committee deemed it appropriate.
o

H.
1.

t

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION

Programme, procedures and working methods Qf the CQmmissigp
and its dQcumentatiQn

471. A number of representatives CQmmented on the relatiQnship betwe~n the
CQmmission and other organs Qf the United NatiQns. While Qne Qf them insisted on
the need fQr clQser cQQperation between the CQmmissiQn and the InternatiQnal CQurt
of Justice, CQmments in this area mostly fQcused on the dialQgue between the
CQmmissiQn and the General Assembly.
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472. The representatives whQ spoke Qn this pQint generally emphasized the need for
clQser cQoperation. One of them, after stressing that to speak Qf progress in
internatiQnal law was to assume from the very Qutset that the international
community, in all its diversity, would accept the prQduct Qf the CQmmissiQn's
endeavours and be ready tQ convert it into a binding internatiQnal instrument Qr a
set of nQn-binding guidelines fQr the conduct Qf States, insisted Qn the need for
the Sixth CQmmittee Qf the General Assembly tQ give the CQmmissiQn sufficiently
clear indicatiQns abQut the legal and pQlitical viability of certain topics~ He
added that the contacts between the CQmmissiQn and the Sixth Committee should be
made even clQser, for the CQmmissiQn might Qtherwise run the risk Qf being bypassed
by develQpments and Qvertaken by other fQrums established by States - a tendency
which had already manifested itself amQng States and must be cQunteracted.
473. Another representative, after stating that the time fQr grand cQdificatiQn
schemes might well be Qver and that what was needed in the future was work at what
could be called the frQntiers of law which would demand consciQus pQlicy decisions~
in addition tQ pure legal expertise, observed that the forum in which GQvernments
should give guidance to the Commission by addressing and settling basic pQlicy
issues was the Sixth CQmmittee. He suggested an approach consisting of four major
steps, as follQws. Initially, the Committee would select a problem that was ripe
fQr consideration by the Commission, which meant that: the issue must be a matter
Qf genuine concern to the international community; there must be a practical need
for universal legal solution~, in contrast to regional sQlutions; and there must be
a reasonable prospect that a generally acceptable result CQuld be achieved. Then
the Commission would study the problem and identify the main issues, as well as
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basic policy options. At the next stage, Governments would discuss those options
in the Sixth Committee and, following negotiations, give the Commission guidance as
to the direction its further work on the topic should take. Only if those basic
policy decisions were generally accepted in the Committee could the final outcome
of the Commission's work be expected to meet with wide approval and thus
effectively shape international 1awo Lastly, the Commission would draft concrete
legal texts in keeping with the Committee's policy decisions, it being understood
that those texts would not necessarily be conventions but could take the form of
guidelines or model laws, depending on the preceding debate in the Committee.
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475. Elaborating on his view that the role of the Sixth Committee with regard to
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the International Law Commission was, at the least, confused, the same
representative made the following four remarks:
First, the Committee considered draft articles without regard to the
stage which the Commission itself had reached (proposals by the
Rapporteur, articles approved by the Drafting Committee, articles
approved on first reading, etc.), even though the Commission applied
different procedures at each of those stages, and did not always have the
opportunity to take into account the comments of the Committee;
Secondly, draft articles wee discussed piecemeal, often without the Sixth
COmDlittee having the least idea of what the rest of the draft would
contain;
"

Thirdly, the Committee considered various draft articles without having a
clear idea to whom its comments were addressed. Delegations tended to
~ffer statements addressed to the world at large, while different
audiences, whether Governments, the International Law Commission, the
international legal community or national public opinion, called for
different kinds of statements;
Fourthly, delegations did not seem to keep clearly in mind the
between their role as government representatives and the role
of Commission members as legal experts. The Committee should not
interfere with the expert role of the Commission but, on the contrar1~
should give it policy guidance.
dis~inction

416. In the view of the same representative, the Committee would better perform its
monitoring role towards the Commission if:
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474. Still another representative expressed the opinion that in its relationship

with the International Law Commission, the Sixth Committee failed to play its
proper role in three respects: it did not give the Commission formal guidelines to
assist it in the consideration of a topic submitted; it did not give them a precise
idea of a time period within which results were expected; and it did little to
assist the Commission in setting priorities between the different topics on its
agenda.
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(a) It refrained from commenting on a topic until a complete first-reading
text was available, subject~ however, to the poss~bility of giving guidance to the
Commission on particular points;

J
'I

(b) Delegations limited their oral statements to broad issues of policy and
points of substantial procedures and refrained from commenting on points of textual
detail;

I
(c)

Government comments were whenever possible submitted in writing.

\

I

477. A number of representatives suggested that, in order to enable the Sixth
Committee to better contribute to the Commission's work on a topic by ensuring that
it evolved in directions which Governments were likely to find accept.able, "state
of the topic" reports should be presented, particularly on the topics of State
responsibility and State liability. One of them however struck a note of caution
in this respect, pointing out that the preparation of such reports might interfere
with the conduct of the Commission's work.
418. Other comments regarding the monitoring role of the General Assembly towards
the Commission included the remark that the Commission should request more
regularly the opinion of Sixth Committee delegations on specific questions, and the
observation that the consideration of the Commission's report should be structured
as a direct dialogue between the Committee and the Commission. In this connection,
the remar.k was made that under the current system representatives in the Sixth
Committee, including members of the Commission, delivered lengthy statements the
Commission's reaction to which would not be known until the publication of the next,
report, or even later, and that shorter stat~ments on selected topics, and a
dialogue between representatives and the Commission's members, more particularlythe Special Rapporteuls, would be preferable.
479. Concern for a meaningful dialogue between the Commission and the Sixth
Committee also prompted comments and suggestions on the format of the Commission's
report to the General Assembly. Those corr~ents and suggestions are reflect~d in
paragraphs 496 to 499 below.
480. The question of the programme of work for the next session was viewed as
especially important with the current term of the members of the Commission drawing
to a close. if One representative said that the Cow~ission should make every
effort to conclude the second reading of the draft articles on jurisdictional
immunities of States and their property during the current term of office of its
members. He observed in that connection that substantial progress had been made,
thanks to the efforts of the Special Rappo~teur. Another representative expressed
the view that highest priority should continue to be given to the draft Code of

if . Referring to the question of the elections to be held at the next session
of the General Assembly, one delegation reiterated its view that the applicable
rules for nominations and the time-limits for their submission should be adhered to
in the interest of ensuring fairness and the maximum range of choice.
f • ••
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Crimes against the Peace and Security of Mankind, inasmuch as rapid implementation
of the Code would contribute to maintaining international peace and security and
would create favourable conditions for the success of the United Nations Decade of
International Law. Still another representative endorsed the Commission's
intention to complete at its next session the second reading of the draft articles
on jurisdictional immunities of States and their property and to give priority to
the draft Code and to the law of the non-navigational uses of international
watercourses.
481. Several representatives emphasized that, since the Commission was about to
conclude its work on some of the items before it, it was appropriate to give some
thought to its long-term programme of work. All of them expressed satisfaction
with the report of the Working Group established to that end by the
Commission. 101 The general criteria for the selection of new topics as listed in
paragraph 2 of the report generally met with approval. Among those criteria t the
time element was singled out by two representatives. One of them said that new
topics should be limited in scope, if possible, so that they could be concluded
swiftly. The other shared the view that new topics should be manageable with
regard to their time requirements and added that the time frame should not exceed
the term of office of the Commission's members. The Working Group's recommendation
to give priority to "topics designed to provide practical answers to current issues
of legal policy in various areas of international life" met with approval. One
representative observed in this connection that any operation of gradually
codifying and developing international law should consist of adapting existing law
to new realities and that, given the growing economic disparities among peoples,
there was an obvious need to develop legal instruments that would ensure economic
cooperation and development.

"

482. Other comments on the criteria to be used in choosing new topics included the
remark that topics of pract~cal interest should have priority over theoretical
topics and the observation that, in view of the negative consequences and
uncertainties that failure of the codification process could entail for the law in
question, real prospects for the success of codification should be taken into
account so that the convention drafted would have all possible chances of entry
into force within a reasonable amount of time. In this connection, the view was
expressed that the Commiss'~on should have the courage to defer, or even to adjourn
sine die, the consideration of topics on which draft articles stood little chance
of being accepted by States.
483. As to specific topics for inclusion in the Commission's programme of work, the
general remark was made that due account should be taken of the objectives of the
Decade of International Law and the programme of action relating thereto and of the
views of Member States in this respect, particularly those relating to the
progressive development of international law and its codification.

See Official Records Qf the General Assembly, FQrty-fifth Session,
Supplement No. 10 (A/45/l0), note 325.
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484. Several representatives placed emphasis on economic issues. One
representative noted in this connection that the topi.cs suggested by the Working
in particular, "the
Group included "the international law of economic,relations
regulation of foreign indebtedness", "legal aspects of contracts between States and
foreign cooperatives" and "legal aspects of economic development". Another
representative felt that the time was ripe to begin work on the legal principles
regulating the protection of investments, possibly in the form of a model law.
ll

,

485. Several representatives furthermore mentioned environmental matters and the
legal principles regulating the protection of the environment. In this connection,
one representative observed that this was an enormously important but also
immensely complex subject that could not be dealt with by lawyers alone and that,
although the Commission would certainly not be the only body studying the matter,
the Sixth Committee should reflect on the role which the Cornmission could play in
that larger undertaking.
486. One representative, referring to recent claims for asylum, drew attention to
article 14 of the Universal Declaration of Human Rights, article 1 of the
Declaration on Territorial Asylum (General Assembly resolution 2312 (XXII» and
article 6 of the Charter of the Nurnberg Tribunal, expressed the view that the
relevant principles laid down in the legal instrument in question should be
consolidated as part of the process of the codification of international law.
487. Other topics which were mentioned as deserving consideration by the
International Law Commission included the legal aspects of international traffic in
weapons; international drug trafficking; disarmament: the consequences of
objections to inadmissible reservations; the question of the implementation of
United Nations resolutions and the legal consequences of their non-implementation;
and the question. of the binding nature of Security Council resolutions.
488. As regards working methods, some representatives commended the Commission on
s(;n~ useful innovations.
Mention was made in this connection of the l10W acc,epted
practice of staggering the consideration of subjects and of the increasing
frequency with which the Commission sought guidance from the Sixth Committee on
specific issues.
489. The Commission's decision to focus during the first two weeks of its next
session exclusively on work in the Drafting Committee was noted with satisfaction.
In this connection, the remark was made that increased membership, further to a
reform prompted by aspirations of developing countries, might overburden the
Commission's mechanism; intensification of the work of the Drafting Committee,
possibly through the convening of meetings between regular sessions of the
Commission, was viewed as a way of alleviating the problem and increasing the
Commission's efficiency. Also with a view to enhancing the effectiveness of the
Drafting Committee, it was suggested to make available to the Committee a
computerized d&tabase enabling it to consult the texts of bilateral and
multilateral instrum~nts. As for the idea of dividing the Commission into
representative subcomnittees on particular topics, it was described as attractive
even though it entailed the risk that such Subcommittees might work independently
of each other.
I •••
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490. Several representatives were of the view that the working methods of the
Commission called for further improvement. Reference was made in this context to
the length of time spent on some topics, to the sometimes excessively theoretical
nature of that work and to the modest number of articles submitted to the
Commission.
491. Suggestions aimed at increasing the Commission's productivity and enhancing
the effectiveness of its work focused on ways of eliciting quick responses from the
Commission and on procedures whereby the Commission could be provided with the
interdisciplinary expertise which it needed.
492. As regards the first point, various suggestions were made. One of them was
that the Commi~sion should be invited to consider ways in which initial studies
could begin ifiwediately after the General Assembly's autumn session, rather than
waiting until the start of the Commission's annual session, six months later.
Another was that the Sixth Committee should make it the normal practice to indicate
the time frame within which the Commission should endeavour to submit an initial
progress report providing an overall view of the direction a particular topic was
taking. Several representatives welcomed the trend towards addressing to the
Commission rather limited and specific requests for legal opinions on issues of
immediate concern to the international community. The remark was made that, in
providing that very valuable service to the General Assembly, the Commission could
use methods of work such as that followed in the handling of the question of an
international criminal jurisdiction. It was pointed out in this connection that
the Assembly had asked the Commission to examine that question at its previous
session and that, less than a year later, the Sixth Committee had received from the
Commission a comprehensive and clear response.

"

"

493. As regards ways of providing the Commission with the interdisciplinary
expertise it needed, one representative drew attention to the virtual disappearance
of problems that could be solved by succinct analysis and clear legal logic alone,
and to the growing number of topics which required a great deal of economic,
technical or scientific knowledge. He pointed out that referring subjects which
demanded such interdisciplinary expertise to specialized forums would mean that the
Commission would lose its pivotal position in the progressive development of
international law and would no longer be fully utilized for the benefit of the
world community. He suggested as other approaches that the Commission consider
interdisciplinary subjects jointly or in close cooperation with bodies of technical
experts or that it conduct hearings to tap the expertise of scientific institutions
and individual experts - a procedure which was increasi~gly made use of by
parliaments, courts and commission and Which the Commission could profitably resort
to under article 16 (e) of its statute.
494. The same representative observed that the increasing complexity c~ the issues
before the Commission and the growing need for speed raised the question of whether
the existing system of having just one Special Rapporteur for each topic was still
adequate. He suggested that when highly complicated issues needed to be
considered, it might be advisable to entrust more than one person with the topic.
After recalling that in a number of cases the Commission had actually made use of
small working groups on particular subjects and that, under article 16 (d) of its
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statute, it was empowered to appoint other members to work with the Rapporteur on
the preparation of drafts, he suggested considering the possibility of appointing
two Co-Rapporteurs in addition to the Special Rapporteur. This suggestion was
endorsed by one representative who observed that reports would then reflect a wider
range of opinions and be more likely to obtain acceptance by Member States.
Another representative, however, held the view that the appointment of a
Co-Rapporteur did not appear to be advisable. He instead suggested the follo"ing
two alternatives: either a Special Rapporteur could be assisted by an expert who
was not a member of the Commission, or a research group within the Commission could
assist the Special Rapporteur in determining the approach to be taken with regard
to the topic assigned to him.
495. Also referring to the content of the reports of Special Rapporteurs, one

representative stressed that, although State practice was no doubt of the greatest
importance. more weight should be given to its contemporary and more recent
manifestations, adding that, for example, little inspiration could be drawn from
the Boxer Rebellion.
496. Several delegations commented on the content and time of issygnce of the
Commission's repQrt - two related issues since, in the words Qf Qne representative,
the fullness of the report led tQ its lateness.
497. While some representatives placed emphasis on the need to transmit the
Commission's report tQ Governments as SQQn as possible after the end of the session
(one of them suggesting that a summary Qf developments with regard to each topic and the draft articles - be sent in advance of the report itself), the other
representatives who spoke Qn the subject focused on ways Qf shQrtening the report
rather than on ways of expediting its circulation. It was remarked in this
connection that shQrter repQrts WQuld take less time fQr the Commission tQ adop,t
and would be less likely to prompt, in the Sixth Committee, long and detailed
comments which served little practical purpose at the stage at which they were
Qffered. It was also said that a report which, for lack Qf time, could not :be
studied thoroughly by the people to whom it was primarily addressed, i.e., the
representatives of States, lQst much Qf its practical value, nQ matter hQW high its
academic standards.
498. As to concrete ways of shQrtening the report, one representative felt it
unnecessary to repeat every year the history Qf each topic Qr to give a detailed
explanation of the consideratiQn of tQpics at a particular sessiQn. Heobserved
that currently some details were included both in the section containing a general
description Qf the CommissiQn's wQrk and In the individual sections dealing with
the consideratiaon Qf each particular tQpic. Other representatives questiQned the
usefulness Qf presenting in each repQrt a detailed summary of debates in the
Commission at each stage of its consideration of proposed draft articles. In their
opinion, such discussiQns should be covered in the summary records and find their
way into the report only at such time when a complete set of draft articles had
been adopted on first reading.
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499. Other comments on the format of the report included the observation that it
would be useful to know whose opinions were hidden behind such expressions as "some
members", "the remark was made" or "a further view was".
500. As regards the ~ation of the session, the view was expressed - an opinion
which was endorsed by the General Assembly in par~graph 10 of resolution 45/41 that, given the magnitude and complexity of the sUbjects on the Sixth Committee's
agenda, the current pattern should not be changed. The remark was however also
made that the annual session might be split into two parts, even though this would
have financial implications. One representative felt that the holding of special
sessions should not be considered unless the Commission was to finalize a set of
draft articles.
2.

Cooperation with other bodies

501. Some representatives stressed that it would be useful for the Commission to
maintain close cooperation with regional bodies or scientific institutions in the
legal field. One of them singled out mnong such bodies the Asian-African Legal
Consultative Committee and another referred to the International Law Association.
3.

International Law Seminar

502. Several representatives stressed the importance of the International Law
Seminar and emphasized the need to encourage events which facilitated the
participation of developing countries in the process of the dissemination of
international law.
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