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operator, he believed there was less difficulty in accept-
ing the principle of the responsibility of the State and its
consequence, which was the obligation to provide com-
pensation, than in the other case. He seriously doubted
whether, in contemporary positive international law, the
State had an obligation to provide compensation for the
harmful consequences of activities not prohibited by in-
ternational law, when those activities were carried out by
private operators or other entities whose activities were
not attributable to the State; that obligation would be in
addition to the obligation of due diligence rightly ex-
pected of all States and he was referring in that connec-
tion to the classic Trail Smelter case.1 That basic dis-
tinction was practically absent from the Special
Rapporteur's approach and, in fact, had hardly been re-
ferred to by the members of the Commission. Yet, if it
failed to make that distinction, the Commission would
encounter difficulties in arriving at an agreement.

67. His second point involved the issue of the founda-
tion of the topic. Mr. Solari Tudela's arguments in fa-
vour of the deletion of the words "injurious conse-
quences" from the title were highly debatable. Recalling
the basic philosophy underlying the draft articles on
State responsibility, at least according to the approach
which the former Special Rapporteur, Mr. Ago, had
taken to it and which the Commission seemed to en-
dorse, he pointed out that, in that draft, the Commission
made a careful distinction between responsibility and
reparation, which was only a consequence of responsi-
bility. It was the internationally wrongful act which gave
rise to responsibility. If, in addition, the internationally
wrongful act resulted in individualisable harm, repara-
tion was called for. While the internationally wrongful
act formed the basis for the international responsibility
of States in its general form, the factor which gave rise
to reparation was harm. Unlike Mr. Solari Tudela, he be-
lieved that Mr. Ago's approach could be transposed, mu-
tatis mutandis, to the topic under consideration: it could
be considered that risk gave rise to certain mechanisms,
particularly the obligation of prevention, which was es-
sential, and that harm gave or could give rise to repara-
tion.

68. Mr. ARANGIO-RUIZ, referring to Mr. Pellet's
first comment on the conditions under which a State
might be held liable for harm when it was not carrying
out the activity which had injurious consequences, said
he believed that the State was still acting as a governing
institution in respect of the operator. To the extent that a
State could be held liable, it would be liable not only be-
cause of the operator, but also by virtue of not having
fulfilled the obligation of due diligence. However, a
question remained in the case where a State was liable at
the international level for transboundary harm resulting
from a nuclear accident that had occurred in a territory
under its jurisdiction or on board a ship flying its flag.
There would then be two possibilities. The first was to
apply the rule which he had drafted for dangerous activi-
ties, by analogy with the Civil Code of his country: the
State was liable for a nuclear accident only if it was at
fault and that would be the case only if the State was un-
able to prove that it was not at fault and that it had used

all due diligence. He had also suggested another solu-
tion: in the case of nuclear activities, it would be no
more necessary for the State than for the operator to be
at fault in order to be held liable; in that situation, the
strict liability of the State would be the criterion. When
the time came to adopt the rules on the causal liability of
the State, the Commission should use a modified form of
the rules provided in conventions relating to operators.
While a regime of unlimited liability should be estab-
lished, there should also be provisions relating to inter-
national solidarity in the event of a nuclear disaster, par-
ticularly for developing countries.

The meeting rose at 1 p.m.

2228th MEETING

Friday, 21 June 1991, at 10 a.m.

Chairman: Mr. Abdul G. KOROMA

Present: Mr. Al-Khasawneh, Mr. Al-Qaysi,
Mr. Arangio-Ruiz, Mr. Barboza, Mr. Barsegov,
Mr. Beesley, Mr. Calero Rodrigues, Mr. Diaz Gonzalez,
Mr. Eiriksson, Mr. Francis, Mr. Graefrath, Mr. Hayes,
Mr. Mahiou, Mr. McCaffrey, Mr. Njenga, Mr. Ogiso,
Mr. Pawlak, Mr. Pellet, Mr. Sreenivasa Rao, Mr. Razaf-
indralambo, Mr. Roucounas, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat.

International liability for injurious consequences
arising out of acts not prohibited by international
law {continued) (A/CN.4/437,1 A/CN.4/L.456, sect.
G, A/CN.4/L.465)

[Agenda item 6]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR2

{continued)

1. Mr. BARBOZA (Special Rapporteur), summing up
the discussion, said some members had described his
seventh report as proposing a repetition of the general
debate and had said that the Commission had already
dealt with such general concepts as were now brought to
its attention. However, one member had recalled that the
Commission's report on its forty-second session had
stated:

The sixth report raised some complex policy and technical issues
and contained 33 articles. Many members of the Commission felt that
they needed more time to reflect on the issues raised in the report and

17 See 2222nd meeting, footnote 7.

1 Reproduced in Yearbook... 1991, vol. II (Part One).
2 For outline and texts of articles 1-33 proposed by the Special Rap-

porteur, see Yearbook ... 1990, vol. II (Part Two), chap. VII.
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were able to make only tentative remarks. The Commission therefore
decided to revert to the issues raised in the sixth report at its next
session.3

2. Accordingly, it was perplexing to find that some of
the same members who had prompted the Commission
to revert to those issues at the present session were now
complaining because that decision had been followed.

3. One member had made the important comment that
the Drafting Committee had not so far considered any
one of the articles proposed, not even the first 10, which
had been referred to the Committee at the Commission's
fortieth session, in 1988. It had been urged that the Com-
mission should start consideration of those first 10 arti-
cles at the next session, a view with which he could not
but agree. Failure to consider those 10 articles had de-
prived him of the kind of guidance that was essential for
moving ahead in any topic.

4. The Drafting Committee was the Commission's fo-
rum where dialogue was more lively and where compari-
son of ideas helped to dispel misunderstandings and
made it possible to arrive at common formulations on
difficult points. A good example in that connection was
the topic of the non-navigational uses of international
watercourses, which had at first been considered as to-
tally intractable. However, the patient search for areas of
agreement in the Drafting Committee had made it possi-
ble to arrive at formulations for some articles already
adopted on first reading. Without the guidelines emerg-
ing from discussions in the Committee, particularly in a
topic where progressive development of the law played
such an important role, drafting new articles or correct-
ing existing ones was rather like working in a vacuum.

5. The purpose of his seventh report was to make an
overall review of the status of the work done so far, to
identify trends on important issues and to try to give the
General Assembly an indication of the direction in
which the Commission intended to proceed. He had cho-
sen to follow that course, suggested during the Sixth
Committee's debate, rather than to continue drafting
articles—a task which appeared rather useless.

6. The fact that a large number of texts, covering prac-
tically the whole of the topic, had already been presented
and discussed implied that, if agreement could be
reached on the basic issues, the task of completing the
consideration of the articles would be done quite
quickly. Such an approach to the seventh report would
also serve to verify whether it was true to say that the
Commission had developed its study in directions
scarcely imaginable in 1978 and had considerably broad-
ened the scope of the topic, a question that had been
raised in the Sixth Committee. Of course, it was not easy
to say what had been in the minds of those who had first
thought of the topic in 1978, but one member had dem-
onstrated that the Commission had not gone much fur-
ther than the schematic outline, which had been accepted
in principle some years ago, both by the Commission
and by the General Assembly.4 Actually, the idea that
the scope had been extended was a fantasy. The draft ar-

ticles were intended to cover liability for transboundary
harm, something that was badly needed. In so far as the
environment was affected by transboundary harm, the
articles had to do with environmental law and, in that
sense, they simply complied with the recommendation
contained in Principle 22 of the Stockholm Declaration5

to develop the law of liability in the field of the environ-
ment. That notion had been reiterated in the 1991 Euro-
pean draft convention on the transboundary effects of in-
dustrial accidents.6

7. Two members had referred to the role of the Special
Rapporteur. In his report, he had stated that the Special
Rapporteur was neutral, meaning that he did not intend
to impose his views on the Commission, either directly
or indirectly. Of course, a special rapporteur made pro-
posals and every one of his 33 draft articles constituted a
proposal. If, however, his opinions were not accepted or
encountered obstacles, he tried to discern the real trends
in the Commission and in the Sixth Committee in order
to find acceptable formulas. The process of codification
was a dialogue between the Special Rapporteur and the
Commission, and then between the Commission and the
Governments represented in the Sixth Committee. Neu-
trality meant that a special rapporteur should not join any
one faction, or try to head his own faction.

8. One member had pointed out that there were a num-
ber of conventions on specific activities and had sug-
gested that the Commission should identify fields which
stood in need of new rules. Personally, he took the view
that, in a general exercise like the present one, the Com-
mission was not called upon to identify particular fields
where new rules were needed; that task should be left to
other specific conventions. There did exist, however,
some gaps in contemporary international law that the
Commission's articles should fill, such as the lack of
general principles.

9. No principles on the subject had been stated or ex-
pressly accepted by the international community. Many
conventions on specific activities implied the existence
of certain principles: reparation for damage caused with-
out breach of an obligation, or the principle of preven-
tion, or that of cooperation. Nevertheless, there had not
been any declaration or any formal acceptance of those
principles by the international community. During the
discussion in the Commission, it had been said that a
State had no obligation under international law to make
reparation for the injurious consequences of an activity
which was not prohibited by international law. One
member, however, had rightly emphasized that in 20
years of environmental law rules had emerged for spe-
cific activities but very little in general terms. Also, very
little had been done in the realm of liability, apart from
an exhortation to States to develop the law on liability,
that was to say, a repetition of Principle 22 of the Stock-
holm Declaration. He felt strongly that principles should
be formulated, because no civilized legal system could
afford to leave a gap that would reveal such a lack of
solidarity as to cast doubt on the very existence of an in-
ternational community. Principles like the ones proposed

3 Ibid., para. 472.
4 See 2223rd meeting, footnote 5.

5 See 2221 st meeting, footnote 6.
6 See 2224th meeting, footnote 11.
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in the draft were unimpeachable; they stood to reason;
they were logical, and the Commission had no need to
come back to them. If, as it was said in the Commission,
what was logical was not yet law, then it was the task of
the Commission to propose those principles as law.
Again, it had been stressed that the special situation of
the developing countries should be taken into account.
He heartily agreed with that position, and urged that the
situation of developing countries should be borne in
mind throughout the development of the topic.

10. As emphasized by one member, the Commission
had arrived at several important areas of agreement.
They included (a) the principle of sic utere tuo ut ali-
enum non laedas; (b) recognition that the central theme
was transboundary harm, whether threatened or actual;
(c) acceptance of Stockholm Principle 21; (d) the princi-
ple that the innocent victim should not be left to bear the
loss; and (e) the role of the balance-of-interest test. He
fully concurred with that member and with his convic-
tion that those (and other) areas of agreement formed a
suitable basis for continuing with the topic.

11. On the question of the separation between the pres-
ent topic and that of State responsibility, he would draw
attention to paragraph 146 of the Commission's report
on its thirty-ninth session, which pointed out that:

Contrary to State responsibility, international liability rules were pri-
mary rules, for they established an obligation and came into play not
when the obligation had been violated, but when the condition that
triggered that same obligation had arisen 7

12. There were thus some general differences between
liability and responsibility that related to the nature of
the rules: secondary rules in State responsibility and pri-
mary rules in liability. That difference implied that, in
responsibility for wrongfulness, there had to be a viola-
tion of an obligation. In the case of liability, the opposite
situation prevailed: payment of the damages was the ful-
filment of a primary obligation. Responsibility for
wrongfulness would be discharged in certain cases, for
example in obligations of result if the imputed State
proved that it had employed all reasonable means to pre-
vent the event from occurring. If, however, the event did
occur, in the field of liability the State generally had to
compensate without entering into the question of the
means employed.

13. As to reparation, there were also different patterns
in the two fields. The Chorzow Factory rule8 or the res-
toration of the status quo ante were two possibilities. In
the field of responsibility for wrongfulness he under-
stood that the Commission had chosen the Chorzow Fac-
tory rule. In addition, there were important differences in
terms of the incidence of a number of different factors,
like the restoration of the balance of interest or the impo-
sition of a ceiling on liability and also in the matter of
reparation and compensation. The same was true of attri-
bution. In State responsibility an act of an organ of the
State was needed. In the case of liability, the Commis-
sion considered that the mere fact that an activity was
being conducted in the territory of a State under its juris-
diction or control was sufficient.

7 Yearbook ... 1987, vol. II (Part Two), p. 43, para. 146.
8 P.C.I.J.. Series A. No. 17, judgment of 13 September 1928, p. 47.

14. It had been suggested during the discussion that the
responsibility of the State for transboundary harm should
differ depending on whether the State acted as an opera-
tor or not. In the former instance, one member of the
Commission was ready to accept the principle of the re-
sponsibility of the State, but not in the case where the
State was not the operator. That issue was tied in with
the old debate about whether a State was liable for acts
performed in its territory, namely, under its jurisdiction
and control, by private persons.

15. The discussion had been a fruitful one and several
areas of agreement had emerged. A clear majority agreed
with him that the decision on the nature of the instru-
ment should be postponed, although a few members
would prefer the matter to be settled now and suggested
that there should be two drafts, one of a binding charac-
ter and the other purely recommendatory. The propo-
nents of the latter approach none the less differed among
themselves. Accordingly, it had to be inferred that the
question of the nature of the instrument should be taken
up later and that the Commission should continue to sub-
mit articles that were coherent, logical and politically ac-
ceptable.

16. With regard to the Commission's future work,
there was a consensus that the topic should have very
high priority in the next quinquennium and also that the
Drafting Committee should start at the next session with
the first 10 articles submitted to it in 1988, a conclusion
he endorsed.

17. He had proposed at the beginning of the session
the establishment of a working group to examine the
principles of the topic so as to transmit the results of its
work to UNCED. No group of "friends of the Special
Rapporteur" had been suggested by him, a procedure
which had not been accepted by the Planning Group. It
had been rightly pointed out that the session was too ad-
vanced to permit a working group to produce anything
of real importance. Other members suggested that the re-
sults of the working group's deliberations should not be
sent to the Conference in Brazil. Actually, Working
Group III of the Preparatory Committee for the Confer-
ence could reach its own conclusions by reading the
Commission's proceedings. Consequently, and since the
Drafting Committee would in 1992 take up the first 10
articles, which included the principles, he was grateful
for the support received from many members but pre-
ferred to withdraw his proposal for a working group.

18. It was generally agreed that the title of the topic
should be changed so as to replace the term "acts" by
"activities". The change did not relate to the English
text alone, and the conclusion to be drawn on that point
was that the Commission had to submit the question of
the title to the Drafting Committee with a view to asking
the General Assembly to make the change.

19. With regard to scope, some members considered
that activities should not be categorized because, after
all, it was the transboundary harm that triggered liability,
while other members wanted to broaden the scope so as
to include the damage caused by isolated acts. Yet others
insisted that the topic should relate only to the physical
consequences of activities. However, it was plain that
the majority were in favour of including both activities



2228th meeting—21 June 1991 137

involving risk and activities with harmful effects. One
member proposed a different categorization of activities
according to the risk involved: on the one hand, abnor-
mally and particularly dangerous activities, and on the
other, activities which caused damage that was not easily
attributable to the sources. Perhaps when the time came,
that categorization could be made compatible with the
one in the draft.

20. Most members did not favour a list of dangerous
substances. One member urged including it in the draft
as a protection for developing countries, which would
thus be able to claim the same standards of protection
against activities using those substances as those embod-
ied in the 1991 European draft convention on trans-
boundary effects of industrial accidents. A majority ac-
cepted the principles already proposed in the draft, but
one member wanted the articles on reparation to be no
more than recommendatory and did not accept reparation
as a principle. Other members took a similar view re-
garding prevention, although one of them expressly ac-
cepted the principle of reparation, exhaustion of local
remedies and non-discrimination.

21. Again, many members urged that the idea that the
innocent victim must not be left to bear his loss should
find its way back into the formulation of the principle of
reparation, and no objection was raised against that opin-
ion. Reparation was then accepted as a general principle.

22. Many references had been made to the concept of
threshold as a necessary element in applying those prin-
ciples. It was obvious that the Commission must go on
considering the subject of principles, including the con-
cept of threshold, which needed to be refined somewhat.

23. In the matter of prevention, differences had
emerged between those who believed that obligations of
prevention should be binding, and those who preferred to
relegate prevention as a whole to a separate, non-
binding, instrument.

24. There was a considerable body of opinion that pro-
cedural obligations regarding prevention should be rec-
ommendatory only, and that view reinforced the prefer-
ence for two separate instruments of a different legal
character. It was generally felt that procedural obliga-
tions could be further simplified and that, if binding,
they should be permissive, in other words prior interna-
tional consent would not be required before the activity
could be carried out. More members favoured unilateral
measures of prevention than procedural obligations.
Some believed that unilateral measures should be obliga-
tory whereas others thought that general international
law would cover the consequences of a breach of such
measures. The latter view, of course, implied acceptance
of State responsibility for the breach. One member ar-
gued that the measures should constitute obligations of
conduct, which would give rise to legal consequences if
breached; others insisted that such consequences should
arise only where transboundary harm occurred. The sub-
ject of prevention was one on which there were widely-
diverging views, with a strong trend in favour of non-
obligatory measures of prevention. A separate instru-
ment on prevention might well simplify matters. Includ-
ing prevention in the topic tended to raise problems of
duplication with the topic of State responsibility.

25. As to responsibility and liability, the Commission
was virtually in agreement that civil liability should take
priority, and State liability should be residual. One or
two members had argued for a choice in favour of the
victim. It had been contended that the draft should estab-
lish a minimum amount of regulation because of the dif-
ferences in domestic legal systems. One member had
emphasized that the draft should not require States to es-
tablish causal liability in their domestic law. Clearly, it
was to be inferred from the debate that civil liability
should be regulated in the draft, and should include the
interrelationship between civil and State liability, on the
basis of primary civil liability and residual State liability.
The principle of non-discrimination was essential: with-
out it civil liability could not operate equitably.

26. Lastly, some members considered that the question
of the "global commons" should be excluded from the
draft altogether. Others felt that the bilateral or State-to-
State approach which prevailed in the draft was out-
dated, and that the "global commons" should be in-
cluded. Some members would prefer to ask the General
Assembly to assign the subject to the Commission as a
separate topic. His conclusion was that the question
should be left open at least for one more year, to enable
him to complete his preliminary study of the subject.

27. Mr. FRANCIS said that he must disagree with the
Special Rapporteur's conclusions about the "global
commons". The subject was very urgent and the Com-
mission should at least indicate its preliminary views to
the General Assembly. Certainly, it was much too urgent
to be deferred for a year. He did not think it should be
grafted on to the present topic, since that would delay its
examination even longer.

28. Mr. NJENGA asked what the Special Rapporteur
had meant by concluding that the question should be left
open. He fully agreed with Mr. Francis that the "global
commons" was an urgent subject. It should be brought
to the attention of the General Assembly, which could
give the Commission its guidance on how to tackle it.

29. Mr. HAYES thanked the Special Rapporteur for a
comprehensive but succinct summing-up of the debate.
He was very disappointed, however, that the Special
Rapporteur had withdrawn his proposal that a working
group should be set up to consider the principles in-
volved and attempt to draft a document which, after ap-
proval by the Commission, could be presented to
UNCED. During the remaining period of the session, a
working group should be able to prepare a coherent re-
port in the light of the discussion so far. Indeed, failure
to do so would reflect badly on the Commission. He ap-
pealed to the Special Rapporteur to reconsider his with-
drawal of the proposal.

30. Mr. BEESLEY said he, too, shared the reservations
expressed by Mr. Francis and Mr. Njenga about the Spe-
cial Rapporteur's conclusions on the "global com-
mons". He would welcome further comment on such an
important issue. There was a strongly held view that the
Commission ought to produce some material on the sub-
ject, and Mr. Hayes was right to say there was still time
to do so.
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31. He was also disturbed by the implicit assumption
that the Drafting Committee had no time to deal with li-
ability. Liability ought to go hand in hand with State re-
sponsibility although the two were different in nature. It
would not be difficult for the Committee to tackle article
6, for example, since it already commanded general ac-
ceptance and the only change needed was to alter the one
word "risk". Furthermore, the Commission had itself
decided to give the Drafting Committee time to deal
with liability. There had been no decision to give priority
to State responsibility.

32. Mr. EIRIKSSON said that a working group could
be helpful to the Drafting Committee, and it would also
facilitate the preparation of the Commission's report on
the topic. An informal group of that kind had been set up
at the Commission's previous session to consider the
question of an international criminal court.

33. Mr. ARANGIO-RUIZ said he disagreed. The
Drafting Committee was working to a programme
adopted by the Commission itself. Moreover, it had suc-
cessfully advanced its work on five substantive articles.
He himself was willing to serve on the Drafting Com-
mittee every morning from then on until the end of the
session, and he was equally effective working at night.

34. Mr. PAWLAK supported the proposal to establish
a small working group to assist both the Special Rappor-
teur and the Commission itself in their work on the prin-
ciples involved in the topic. The important subject of li-
ability should not be left out.

35. Mr. ROUCOUNAS said that the Special Rappor-
teur had produced an excellent summary. After ten
years' work on the topic, a report should be submitted, at
least on the principles on which agreement had been
reached. Work could continue either in the Drafting
Committee or in a small working group. However, the
future treatment of the draft articles should not be tied in
with UNCED. The question of the "global commons"
had been discussed only superficially.

36. Mr. NJENGA pointed out that the Special Rappor-
teur had himself made the original proposal to set up a
working group, but only in connection with the 1992
Conference. The establishment of such a group was es-
sentially a matter for the Special Rapporteur, with the
consent of the Commission. It was more important for
the Drafting Committee to proceed with the 10 draft arti-
cles, which mostly related to general principles. The
General Assembly should be asked to advise on the
treatment to be given to the question of the "global com-
mons".

37. Mr. BARSEGOV noted that six or seven members
were in favour of presenting to the 1992 Conference a
document on the "global commons", prepared by a spe-
cial working group. Others objected to the proposal on
various grounds: the Commission was not yet ready to
make such a report, there was no real consensus on the
subject, and the Commission, as an organ of the General
Assembly, had no mandate for such a procedure. He
wondered if the Commission had now reverted to its ear-
lier view.

38. Mr. BEESLEY said the prevailing view seemed to
be that the topic should not be considered closed. Conse-
quently, procedural problems should not prevent it being
reopened, perhaps through an informal group which
could submit its views to the Drafting Committee.

39. Mr. EIRIKSSON said that two views appeared to
have emerged: first, the Commission had no mandate to
make a submission to the 1992 Conference, through a
working group or otherwise; and second, there were pro-
cedural obstacles to setting up an informal working
group.

40. Mr. ARANGIO-RUIZ said he deferred to the supe-
rior judgement of the Special Rapporteur, on the ques-
tion of establishing a working group.

41. Mr. DIAZ GONZALEZ said that the Special Rap-
porteur had expressly withdrawn his proposal for a
working group to prepare a document for the 1992 Con-
ference. Moreover, no document could be submitted
without the prior approval of the Commission, and in the
short time that remained no statement could be com-
pleted on principles on which no agreement had yet been
reached in the Commission. An informal group was
equally out of the question; all the Commission's work
had official standing. If the Special Rapporteur required
the assistance of experts, they could be appointed under
the terms of the Statute of the Commission. The question
of establishing a working group should be left for a more
opportune moment.

42. Mr. CALERO RODRIGUES said the Special Rap-
porteur might well agree to the formation of a working
group to prepare a summary of areas of agreement and
disagreement within the Commission, thereby enabling
the Commission to submit a report to the General As-
sembly based on some degree of consensus. As to
UNCED, a report on the status of the Commission's
work could be brought to its attention by the General As-
sembly.

43. Mr. BARBOZA (Special Rapporteur) said that, in
his summing-up, he had described the "global com-
mons" as an open, not a closed, question. So far, the
Commission had given only perfunctory consideration to
the subject, which was a relatively new field, and the
discussion had been inconclusive. He had simply pro-
posed that the Commission should wait one more year to
consider the subject properly. As yet, there was little to
report to the General Assembly. It was not even clear
whether the "global commons" was a distinct topic or
not. So far as the division of opinion on establishing a
working group was concerned, there would be no need
for a group to prepare a report on principles if the Draft-
ing Committee took up the first 10 draft articles at the
Commission's next session. Agreement had been
reached on the scope of the draft articles, and there had
been an important debate on prevention. The question of
civil liability had also been partly resolved. The Com-
mission would therefore be able to report some real pro-
gress to the General Assembly.

44. Mr. FRANCIS said that he did not agree with the
Special Rapporteur's remarks concerning the "global
commons", which could never be accommodated within
the topic under consideration and should form the sub-
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ject of a special study. The Commission should make
that quite clear to the General Assembly.

45. Mr. EIRIKSSON said he did not think it was the
Commission's intention to impose a working group on
the Special Rapporteur. With regard to the remark that
the agreement on matters such as scope and liability
would be reflected in the Commission's report, the prob-
lem was that such agreement would be reflected in the
parts of the draft report circulated to the Commission
fairly early on, and possibly in only two languages, but it
might well collapse at the end of the session. If that
could be avoided by setting up some mechanism
whereby advance agreement could be secured, it would
be helpful for the work of the Commission.

46. Mr. BEESLEY said that he understood the Special
Rapporteur's position on the question of the "global
commons", but would point out that the question was
not new to all members and that some of them had in
fact spoken at some length on the matter.

47. The CHAIRMAN suggested that further discussion
on the matter should be suspended.

The meeting was suspended at 11.50 a.m. and re-
sumed at 12.15 p.m.

48. The CHAIRMAN said that, following consulta-
tions, it had been agreed that a working group would be
set up to assist the Special Rapporteur in drawing up the
conclusions of the debate.

49. Mr. BARSEGOV said that he would like to know
who had agreed to the establishment of a working group
and what the group's mandate would be. During the dis-
cussion, various kinds of working group had been sug-
gested, but the Special Rapporteur himself had rejected
the idea of any group. Regrettably, therefore, he could
not agree to such an idea.

50. The CHAIRMAN explained that the working
group would take as the basis for its work the summary
of the situation made earlier in the meeting by the Spe-
cial Rapporteur. There was no question of any Commis-
sion document containing a statement of principles being
referred to the Conference in Rio de Janeiro. His sugges-
tion had been made simply to find a way out of what ap-
peared to be an impasse. Nothing would be referred to
the Sixth Committee without the Commission's ap-
proval.

51. Mr. DIAZ GONZALEZ said that matters were not
at all clear. Before the meeting had been suspended there
had been no question of a working group, and the Spe-
cial Rapporteur had even withdrawn his proposal in that
connection.

52. Mr. FRANCIS said that a working group would be
a good idea in principle. However, as it was still not cer-
tain precisely what form the Commission's report on the
topic to the General Assembly would take, a decision in
the matter was perhaps a little premature.

53. The CHAIRMAN suggested, in the light of com-
ments made, that further consideration of the matter
should be deferred.

It was so agreed.

Closure of the International Law Seminar

54. The CHAIRMAN said the participation, albeit in-
direct, of those attending the twenty-seventh session of
the International Law Seminar in the work of the Com-
mission was seen by members of the Commission as a
guarantee for the future. The serious approach of partici-
pants was a measure of their commitment both to the
Commission and to the rule of law, something that was
particularly relevant at a time when there was much talk
of a new international order. As jurists, the participants
would have an important role to play in working together
to ensure that the new international order was based on
the rule of law. Their attendance at the lectures organ-
ized within the framework of the Seminar had enabled
them to familiarize themselves with the United Nations
system.

55. He trusted that participants in the Seminar had
found their stay in Geneva useful and that they would be
able to build on the friendships they had undoubtedly
made for the future. He also trusted that they would take
back to their countries many favourable impressions:
they would perhaps return to Geneva one day as mem-
bers of the Commission.

56. Mr. BOTA (Chef de Cabinet, Office of the
Director-General), speaking on behalf of the Director-
General of the United Nations Office at Geneva, said
that it was his pleasure to address the participants in the
twenty-seventh session of the International Law Semi-
nar, which had been dedicated to the memory of Profes-
sor Paul Reuter, an eminent jurist who had devoted his
entire adult life to international law. The work of the
Commission, of which Professor Reuter had been a
member for many years, would long bear the mark of his
influence.

57. The Seminar had been attended by 25 jurists from
widely differing parts of the world, all of whom had had
the opportunity to familiarize themselves with the work
of the Commission, to further their knowledge, and to
exchange views in a constructive manner on recent de-
velopments in public international law. It was a source
of satisfaction to him that the United Nations Office at
Geneva continued to provide the venue for the Seminar.
Now more than ever, the United Nations symbolized that
global perspective of world affairs which alone was con-
ceivable at the end of the current turbulent century.

58. As the Secretary-General of the United Nations
had said in his most recent report on the work of the
Organization:

Resolution of conflicts, observance of human rights and the promo-
tion of development together weave the fabric of peace; if one of these
strands is removed, the tissue will unravel.

That was the underlying idea on which the whole ap-
proach of the United Nations had always been based—
an approach which was designed to promote the well-
being of the individual and which encompassed all as-
pects of the lives of States and peoples. It was that same
approach which dictated the basis for the work of the

9 Official Records of the General Assembly. Forty-fifth Session,
Supplement No. I (A/45/1), p. 10.
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Commission, concerned, as it was, with the topics of
State responsibility, the jurisdictional immunities of
States and their property, a draft Code of Crimes against
the Peace and Security of Mankind, the law of the non-
navigational uses of international watercourses, and rela-
tions between States and international organizations. All
of them were topics that reflected the vast and dynamic
nature of international law and the evolution of modern
international life.

59. It was his hope that the Seminar would continue to
be held in the future and that the United Nations would
be able to provide the necessary facilities.

60. Miss FERIA, speaking on behalf of the participants
at the twenty-seventh International Law Seminar, ex-
pressed appreciation for the opportunity afforded to them
to attend the Seminar, dedicated to the memory of Pro-
fessor Paul Reuter. Although none of the participants
had had the honour of knowing Professor Reuter, they
were acquainted with many of his writings. The lectures
held during the Seminar had shed fresh light on the
Commission's work on the progressive development and
codification of international law and on the profound in-
fluence that Professor Reuter had exercised on many as-
pects of that work.

61. She thanked members for giving generously of
their time to lecture on the topics currently before the
Commission and on areas in which Professor Reuter had
taken a particularly keen interest. The participants in the
Seminar had derived much benefit from being taught by
some of the foremost legal authorities of the day; they
would return to their countries all the wiser, and eager to
put their new knowledge into practice. Though they
came from many regions of the world, they shared a
common bond in their desire for a better understanding
of international law, and, as international lawyers and
civil servants, they looked forward to contributing to the
progressive development of that law.

Mr. Bota, on behalf of the Director-General, pre-
sented participants with a certificate attesting to their
participation in the twenty-seventh session of the Inter-
national Law Seminar.

The law of the non-navigational uses of international
watercourses {continued)* (A/CN.4/436,10 A/CN.4/
L.456, sect. D, A/CN.4/L.458 and Corr.l and
Add.l, ILC(XLIII)/Conf.Room Doc.2)

[Agenda item 5]

DRAFT ARTICLES PROPOSED BY
THE DRAFTING COMMITTEE

62. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the report of the Draft-
ing Committee (A/CN.4/L.458 and Corr.l and Add.l)
containing the titles and texts of the draft articles pro-
posed by the Committee.

* Resumed from the 2218th meeting.
10 Reproduced in Yearbook ... 1991, vol. II (Part One).

63. Mr. PAWLAK (Chairman of the Drafting Commit-
tee), expressed his gratitude to all those who had contrib-
uted to the Committee's work during the 17 meetings it
had held on the topic. He thanked in particular
Mr. Hayes, who had replaced him during the three days
he had been absent owing to other obligations, and paid
a tribute to the Special Rapporteur, Mr. McCaffrey,
whose constructive spirit and diligence had enabled the
Committee to complete the first reading of the draft arti-
cles on the law of the non-navigational uses of interna-
tional watercourses. Thanks to the Special Rapporteur
and to the hard work of all those who had participated in
the deliberations of the Drafting Committee, the Com-
mission would, he trusted, have a second complete draft
—after the draft on jurisdictional immunities of States
and their property—to submit to the General Assembly
at its forthcoming session. He also expressed apprecia-
tion to all members of the secretariat who had helped in
finishing the work on time in an efficient and organized
manner.

64. The Drafting Committee's report consisted of two
parts, the first part (A/CN.4/L.458) covering in the main
the articles the Drafting Committee had adopted at the
current session. He had said "in the main" because two
articles, namely articles 30 and 31, were in fact amended
versions of two articles adopted at previous sessions, as
articles 21 and 20 respectively. As indicated in the foot-
note to those two articles, it had been felt preferable to
include them in document A/CN.4/L.458 so that the
Commission would have before it the complete text of
part VI.

65. The second pan of the report (A/CN.4/L.458/
Add.l) reproduced the articles adopted at earlier sessions
except, for the reason he had just explained, for former
articles 21 and 20. The Committee, having completed
the consideration of all of the articles, had had a com-
plete view of the draft and had deemed it appropriate to
review the order of articles previously adopted. It sug-
gested that the articles should be re-arranged as indicated
in document A/CN.4/L.458/Add.l. Furthermore, in view
of the recommendation which the Drafting Committee
had reached after a long discussion on the use of the
term "international watercourse", the word "[system]"
had been eliminated throughout the draft. The Drafting
Committee had also made a few adjustments, mostly of
an editorial nature, to which he would refer at a later
stage.

66. He suggested that the Commission should begin
with document A/CN.4/L.458.

ARTICLE 2 (Use of terms)

67. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 2, which read:

Article 2. Use of terms

For the purposes of the present articles:

(a) "international watercourse" means a watercourse, parts of
which are situated in different States;

(b) "watercourse" means a system of surface and under-
ground waters constituting by virtue of their physical relationship
a unitary whole and flowing into a common terminus;
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(c) "watercourse State" means a State in whose territory part
of an international watercourse is situated.

68. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that, following the usual practice, the Drafting
Committee had felt that the article entitled "Scope of the
present articles" should appear as the first article. The
article on use of terms therefore appeared as article 2.

69. Article 2 consisted of three subparagraphs, of
which subparagraph (a) contained the definition of the
term "international watercourse". Although some mem-
bers had felt that the definition should logically be pre-
sented after that of a "watercourse", the Committee had
decided to define an international watercourse first, in
view of the fact that the actual subject-matter of the draft
was international watercourses and that the word "wa-
tercourse" was generally used throughout the draft in
conjunction with the adjective "international". The defi-
nition in subparagraph {a) followed the text proposed by
the Special Rapporteur in his report. The commentary
would recall that some members objected to the expres-
sion "international watercourse", which in their opinion
connoted common management, and favoured the term
"multinational" or "plurinational".

70. Subparagraph (b) was based on subparagraph (a)
of alternative B proposed by the Special Rapporteur in
his report and took into account the preference that had
been expressed in plenary for the term "watercourse"
over the term "watercourse system". The main change
the Committee had made to the definition of a "water-
course", as proposed by the Special Rapporteur, was to
add the phrase "and flowing into a common terminus"
at the end. In plenary, several members had observed
that under the proposed definition, different drainage ba-
sins connected by canals would constitute a single water-
course system, a result which, in their view, had been
undesirable. The requirement that the components of the
watercourse should flow into a common terminus had
been added in order to keep the scope of the articles
within reasonable bounds.

71. The Drafting Committee had also substituted the
phrase "surface and underground waters" for the one
originally proposed by the Special Rapporteur, namely,
"hydrographic components, including rivers, lakes,
groundwaters and canals". It had noted that, according
to experts, the term "hydrographic" referred to a drain-
age pattern rather than to the components of a water-
course system and that the term "hydrological", which
the Special Rapporteur had suggested as a possible sub-
stitute, might be interpreted as encompassing atmos-
pheric waters and would therefore cover much more than
the components dealt with in the draft articles. It there-
fore had been agreed to omit the term "hydrographic".
The Drafting Committee had felt that the reference to
"rivers, lakes, groundwaters and canals", merely pro-
vided examples and could therefore be deleted, on the
understanding that the commentary would explain that a
system of surface and underground waters included riv-
ers, lakes, aquifers, glaciers, reservoirs and canals.

72. Some members of the Committee had expressed
doubts about including "canals" as one of the compo-
nents of a watercourse. In their view, the term "water-
course" connoted a natural phenomenon and the draft

had been elaborated on that assumption. A territorial
scope larger than what had been envisaged in elaborating
the draft would emerge if, for example, canals connect-
ing natural watercourses were included. For those mem-
bers, such a result would be undesirable. With respect to
the phrase "surface and underground waters", the pre-
vailing view in plenary was that groundwater should be
included in the concept of a watercourse at least in so far
as it was related to surface water. The notion that
groundwater should be connected with the watercourse
in order for it to be considered as forming part of the wa-
tercourse was implicitly conveyed by the references to
"physical relationship" and to "a unitary whole". That
would be made explicit in the commentary.

73. Subparagraph (c) reproduced the definition of a
"watercourse State", which had thus far been contained
in article 3. Article 3 had been eliminated and articles 4
to 10 had accordingly been renumbered 3 to 9.

74. Mr. DIAZ GONZALEZ said that, since 1980 the
Commission had been considering the topic on the basis
of a provisional working hypothesis, which had included
the concept of an "international watercourse system".
Thus, even though it had decided, at its thirty-ninth ses-
sion, to leave aside the issue of the use of terms, the
Commission had in fact been operating all along on the
assumption that what was being talked about was a wa-
tercourse system. As indicated by the Special Rapporteur
in his seventh report, the concept of a " watercourse sys-
tem" was not a new one and had found expression in
various international agreements, both old and new. The
Special Rapporteur had therefore recommended that the
draft articles should include a definition of the term
"watercourse", submitting that the rights and obliga-
tions of watercourse States under the draft would be
made most clear and cooperative planning and manage-
ment of international watercourses most effective by de-
fining that term as "a system of hydrographic compo-
nents which, by virtue of their physical interrelationship,
constitute a unitary whole".

75. The Special Rapporteur had proposed two alterna-
tive versions for the article on the use of terms, express-
ing his own preference for alternative A. In the course of
the discussion, the majority of members had endorsed al-
ternative A. It was therefore surprising that the Drafting
Committee had chosen to ignore what was almost a con-
sensus on the use of the word "system" and had virtu-
ally eliminated the use of that term from the draft arti-
cles. Accordingly, he wished to enter a general
reservation regarding all of the draft articles so far as the
use of terms was concerned. Furthermore, an explanation
of the Drafting Committee's decision should be given in
the commentary.

76. Mr. NJENGA said that he endorsed the Drafting
Committee's changes to subparagraph (b), namely, the
replacement of the enumeration of the various hydro-
graphic components, as proposed by the Special Rappor-
teur, by the phrase "surface and underground waters".
In addition, the phrase "and flowing into a common ter-
minus", added to subparagraph (b), was an appropriate
way of responding to concerns that had been expressed
by some members and of defining the scope of the arti-
cles. On the other hand, the Committee seemed not to
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have addressed the issue of underground waters that
straddled two or more States and did not flow into a
common terminus. In his view, that element should have
been included in the definition.

77. Mr. BARSEGOV said that he had participated in
the drafting of the text of article 2, which represented a
compromise. The article involved the crucial issue of
which of two alternative approaches to the wording
should be adopted. He would not oppose adoption of the
article as it stood. However, he wished to point out that
the final nature of the document had not yet been deter-
mined. His assumption was that, on the basis of specific
agreements they might conclude, the watercourse States
would themselves determine whether the articles applied
to specific watercourses.

78. Mr. ROUCOUNAS said that, throughout the de-
bate on the topic, it had generally been agreed that the
Commission should define the term "watercourse" in a
manner that was acceptable to scientific experts and to
jurists alike. He still believed that the term "interna-
tional watercourse system" was the best choice in view
of the Commission's objectives. Thus, he did not favour
the wording currently used in subparagraph (b). He won-
dered, moreover, whether there was a difficulty from a
drafting standpoint because the word "system" did not
appear in other draft articles. In general, it would have
been better to use the expression "international water-
course system" throughout the Commission's work on
the topic.

79. Mr. Sreenivasa RAO said that he had strong reser-
vations about article 2, which had made it very clear that
the definition of a watercourse would not be linked to
the third " l imb" or element of the working hypothesis,
namely, the concept of the relative, international charac-
ter of a watercourse. The working hypothesis had, since
1980, provided the basis for the Commission's work on
the topic, and the third limb had been a fundamental ele-
ment on which Member States had expressed their views
on the topic at the General Assembly over the years. It
was not appropriate for the Commission to remove such
an element, something that changed the thrust of the
definition and cast the draft articles in an entirely differ-
ent light. Any change of that nature should come from
the General Assembly itself. Article 2, as it stood, was
therefore unacceptable. He could agree to it only if it in-
cluded the third limb of the working hypothesis, even if
that part were to appear in brackets.

80. Mr. AL-KHASAWNEH said that article 2 was a
good compromise text. However, he wondered what was
the relationship between article 2 and article 3, on water-
course agreements, which stated in paragraph 2, that:

Where a watercourse agreement is concluded between two or more
watercourse States, it shall define the waters to which it applies....

A definition was relatively easy to elaborate in the case
of surface waters. However, according to the definition
of a watercourse established in article 2 (b), three ele-
ments were involved: surface and underground waters;
their relationship as a unit; and the flow of those waters
into a common terminus. He wondered, then, to what ex-
tent should States, in determining the waters to which
their agreements applied, take cognizance of those three
elements.

81. Mr. McCAFFREY (Special Rapporteur) referring
to Mr. Njenga's question about groundwater straddling
two States, said that, if the groundwater was related to
surface water, it would be included in the scope of the
draft article; if it was unrelated, it would then fall under
the category of confined groundwater. In the draft com-
mentary, distributed to members for their use in connec-
tion with the review of the draft articles, he had noted
that some members believed that confined groundwater
should be included within the term "watercourse", pro-
vided the aquifer in which it was contained was inter-
sected by a boundary. Perhaps the Commission might
wish to reconsider that matter on second reading.

82. As to Mr. Sreenivasa Rao's comment on the third
limb of the working hypothesis, namely, the notion of
relative internationality, it had been the view of the
Drafting Committee, and of a clear majority of members
who had spoken on the issue in plenary, that it had not
been necessary to include that notion in the definition
because the requirement had been built into the articles
themselves.

83. In regard to the question raised by Mr. Al-
Khasawneh, his own understanding had always been that
watercourse States were free to define the waters to
which their agreements applied in any way they wished.
The Commission was elaborating a framework agree-
ment. Accordingly, in concluding agreements States
were free to take account of the Commission's defini-
tions or to ignore them. The value of the definition as it
appeared in article 2 (b) was that it could help States to
recognize that, if they excluded terrestrial elements of
the hydrologic cycle, they did so at their risk because of
the interrelationship among the various components.

84. Mr. ROUCOUNAS said that he had not heard any
explanation for the deletion of the word "system" from
the draft articles or any response to his observation about
the use of that same word in article 2 (b). Members
should bear in mind that they were adopting the articles
on first reading; therefore, there was nothing wrong with
placing some terms in brackets, rather than conveying
the impression of a consensus that did not exist.

85. Mr. McCAFFREY (Special Rapporteur) said that,
in defining the term "watercourse" as a "system of
.. .waters", the Drafting Committee had assumed that
whenever the term "watercourse" appeared in the draft
articles, it would be taken to mean watercourse as de-
fined in article 2. An additional factor was that the term
"watercourse", rather than "watercourse system", ap-
peared in the title of the topic. Furthermore, some mem-
bers of the Committee had thought that it would be
rather strange to define the term "watercourse system",
since the topic was really concerned with watercourses.

86. He believed that the definition contained in article
2 represented a good compromise. He did not think it
was essential to use the term "system" throughout the
draft, nor did he think there was any legal difficulty aris-
ing from the absence of the word "system" throughout
the draft articles and defining watercourse as a system of
waters. In view of the fact that watercourse was defined
in article 2 as a system of waters, the Commission
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should leave the matter as it stood and not start using
brackets throughout the text.

87. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the decision in defining the word "water-
course" had been reached after lengthy debate. Clearly,
the text of article 2 (b) was the result of a compromise.
The Commission's task was, as the title of the topic indi-
cated, to elaborate the law of the non-navigational uses
of international watercourses, not "systems". The Draft-
ing Committee had tried to reflect that idea. There had
also been very strong opposition to retaining the word
"system", the argument being that, in so doing, the
Commission would be taking a general approach to all
watercourse systems, when in fact each system had dif-
ferent characteristics.

88. In his opinion, it was not necessary to incorporate
the word "system" in brackets. The Commission had to
decide either to retain the word or to eliminate it. The is-
sue was secondary when viewed from the standpoint of
the results that had already been accomplished, some-
thing members could perhaps bear in mind as they con-
sidered the draft articles.

The meeting rose at 1.05 p.m.

2229th MEETING

Tuesday, 25 June 1991, at 10.05 a.m.

Chairman: Mr. Abdul G. KOROMA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr. Al-
Qaysi, Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Calero Rodrigues, Mr. Diaz Gonzalez, Mr. Eiriks-
son, Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Mahiou,
Mr. McCaffrey, Mr. Njenga, Mr. Ogiso, Mr. Pawlak,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Razafindralambo,
Mr. Roucounas, Mr. Sepulveda Gutierrez, Mr. Shi,
Mr. Solari Tudela, Mr. Thiam, Mr. Tomuschat.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/436,1 A/CN.4/
L.456, sect. D, A/CN.4/L.458 and Corr.l and
Add.l, ILC(XLIII)/Conf.Room Doc.2)

[Agenda item 5]

DRAFT ARTICLES PROPOSED BY
THE DRAFTING COMMITTEE (continued)

1 Reproduced in Yearbook ...1991, vol. II (Part One).

ARTICLE 2 (Use of terms) (concluded)

1. The CHAIRMAN welcomed Mr. Fleischhauer, the
Legal Counsel, and invited the Commission to resume
its consideration of article 2.

2. Mr. DIAZ GONZALEZ said that, during the discus-
sion at the preceding meeting, the present text of article
2 had been described as the outcome of a compromise in
the Drafting Committee. The Commission must now
either endorse that compromise or reject it. Since the
Commission had often had occasion to send the General
Assembly draft articles which included terms in square
brackets, especially in the case of texts adopted on first
reading, he saw no reason why, in the present case, it
should not reintroduce the term "watercourse system"
and place it in square brackets. If the Commission de-
cided to endorse the Drafting Committee's compromise,
he would have to reserve his position on article 2.

3. The CHAIRMAN said that article 2 did not rule out
the possibility that two riparian States might agree to re-
tain the term "watercourse system" as between them-
selves, but several members of the Commission had not
considered it possible to keep it in the draft. The com-
promise would then be to agree to the text as it stood, to
reflect possible reservations by any members of the
Commission in the summary records and to deal with the
question in a detailed report to the General Assembly.

4. Mr. SEPULVEDA GUTIERREZ said that he shared
the views of Mr. Diaz Gonzalez and Mr. Roucounas
(2228th meeting). The term "system" enabled States to
understand what the components of a watercourse were.
However, since the instrument which was being drafted
would ultimately be a framework agreement, it should
not impose any obligations on States, which thus had no
reason, at the present stage, to formulate reservations on
the use of terms. They could do so when they took ele-
ments from the framework agreement to be used in bilat-
eral or regional treaties.

5. He was nevertheless concerned by the fact that he
had still not found a satisfactory definition of the term
"framework agreement". If the draft was to constitute a
framework agreement to serve as a model for treaties
which States A and B, on the one hand, and States M
and N, on the other, decided to conclude on questions of
an entirely different nature, why should any specific ob-
ligations be incorporated in it? He therefore had reserva-
tions about the elimination of the term "system" from
article 2 and about the nature and scope of the frame-
work agreement.

6. Mr. CALERO RODRIGUES said that the problem
was only one of terminology because, unlike the previ-
ous speaker, he did not think that the term "system" had
been eliminated: what the Drafting Committee had done
was to abandon the expression "watercourse system".
Article 2 (b) clearly and unambiguously used the "sys-
tem" concept. He was still not sure whether the Com-
mission should go so far, but he accepted the idea that,
for the majority of the members of the Commission, the
term "watercourse" meant a system or a complex of
waters comprising rivers, tributaries, canals, lakes, gla-
ciers and axoundwater related to surface waters. If, in-
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stead of referring to a "watercourse", the Commission
used the expression "watercourse system" throughout
the draft articles, it would make the text cumbersome
and it would have to change the title of the topic, which
referred only to "watercourses". As it stood, the text of
article 2 clearly expressed the "system" concept that
had obviously been accepted.

7. In submitting two alternatives for article 2 in his
seventh report, the Special Rapporteur recognized that:

The advantage of alternative B is that it begins with the term that is
contained in the title of the topic—"watercourse"—and defines it as
a "system of waters".

One argument which had been used by the Special Rap-
porteur and which supported the view expressed by
Mr. Diaz Gonzalez and Mr. Sepiilveda Gutierrez was
that the virtue of alternative B was to:

. . . [keep] before the reader of the draft articles the fact that the waters
of an international watercourse form a system. This will help to rein-
force appreciation of the fact that all components of watercourses are
interrelated; and thus, by implication, that it is important to take into
account the impact of actions of one watercourse State upon the
system-wide condition of the watercourse.

In his own opinion, there was no need to remind the
reader constantly of the expression "watercourse sys-
tem", which was incorporated in the definition of a
"watercourse" which the reader would bear in mind. It
would also be better for the Commission to avoid sub-
mitting to the General Assembly a complete set of arti-
cles in which square brackets would be used simply be-
cause of a drafting problem. He therefore appealed to the
members of the Commission to look at the draft articles
objectively, taking a legal, not a theoretical, approach or
one based on the position of States.

8. Mr. BEESLEY said that, as a matter of principle, he
had always been in favour of the expression "water-
course system". If that term could not be used, he would
have liked it to be kept in square brackets in the text.
Lastly, since that solution was also not feasible, he
would have preferred the order of subparagraphs (a) and
(b) to be reversed, but the Drafting Committee had not
accepted his suggestion. In the light of the discussion in
the Drafting Committee and in the Commission, he sim-
ply wished to stress that the watercourse system concept
had to be reflected in the draft and that he could agree to
the subtle compromise which had been proposed.

9. Mr. NJENGA said that the compromise was quite
acceptable because the text proposed by the Drafting
Committee referred to the "system" concept in subpara-
graphs (a) and (b). However, if the Commission placed
the expression "watercourse system" in square brackets,
it might give the impression that it had not been able to
find any area of agreement on a question which had been
controversial for many years. He therefore appealed to
the members of the Commission who were members of
the Drafting Committee not to reopen the discussion of a
question which the Committee had already discussed in
depth.

10. The CHAIRMAN, speaking as a member of the
Commission, said that he shared Mr. Sepiilveda Gutier-
rez' doubts about the binding nature of the rules enunci-
ated in a framework agreement.

11. Speaking as Chairman, he said that, if he heard no
objection, he would take it that the Commission agreed
to adopt article 2 as proposed by the Drafting Commit-
tee.

Article 2 was adopted.

ARTICLE 10 (Relationship between uses)

12. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 10, which read:

Article 10. Relationship between uses

1. In the absence of agreement or custom to the contrary, no
use of an international watercourse enjoys inherent priority over
other uses.

2. In the event of a conflict between uses of an international
watercourse, it shall be resolved with reference to the principles
and factors set out in articles 5 to 7, with special regard being
given to the requirements of vital human needs.

13. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that article 10 was based on article 24 proposed
by the Special Rapporteur in his fifth report2 under the
title "Relationship between navigational and non-
navigational uses: absence of priority among uses". The
Drafting Committee was of the view that article 10 set
forth a general principle and therefore belonged in part II
of the draft.

14. The Drafting Committee had noted that the basic
thrust of article 24, as proposed by the Special Rappor-
teur, had met with general approval in the Commission.
Doubts had, however, been expressed on the advisability
of singling out navigational uses among the various pos-
sible uses of an international watercourse, not only be-
cause the draft as a whole was confined, under what was
now article 1, to non-navigational uses, but also because
the question of the priority of navigation was now gener-
ally recognized as outmoded.

15. The Drafting Committee had felt that the simplest
way of disposing of the problem was to eliminate the
reference to navigation and to place all uses on an equal
footing. The title of the article had been simplified ac-
cordingly. As a result, paragraph 1 now merely provided
that no use enjoyed inherent priority over other uses. The
words "of an international watercourse" had been in-
serted after the words "no use" in order to link the arti-
cle more closely to the subject-matter of the draft as a
whole.

16. A second question had been raised in relation to
paragraph 1. There had been general agreement in the
Drafting Committee that, in practice, watercourse States
often agreed to give priority to a specific use depending
on their needs and that the Special Rapporteur had there-
fore rightly couched the rule in paragraph 1 in flexible
terms, first, by making it a residual rule and, secondly,
by making it clear, through the use of the adjective "in-
herent", that although inherently and in the abstract no
use was superior to another, a particular use could, in
concrete situations and in relation to a particular water-

2 Yearbook... 1989, vol. II (Part One), document A/CN.4/421 and
Add.l and 2, para. 127.
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course, be determined by watercourse States to be a pri-
ority one. Concern had, however, been expressed that the
phrase "In the absence of agreement to the contrary"
could be restrictively interpreted as requiring a formal
agreement between the States concerned, even though in
practice it was often on the basis of usage and traditions
that a specific use was given priority. In order to clarify
the intent of the text on that point, the words "or cus-
tom" had been inserted after the word "agreement" and
before the words "to the contrary".

17. Paragraph 2 dealt with the case where two uses,
neither of which enjoyed priority under paragraph 1,
happened to conflict. It sought to provide guidance to
watercourse States for the solution of such a conflict.
The paragraph envisaged a conflict between uses and
therefore referred to a stage where no dispute in the for-
mal sense had as yet arisen between the watercourse
States concerned.

18. The Drafting Committee had considered that the
wording proposed by the Special Rapporteur did not
bring out clearly enough the purpose of the paragraph,
which was not to ensure the equitable weighing of the
conflicting uses, but to facilitate the solution of the con-
flict. The words "it (the conflict) shall be resolved" had
therefore been substituted for the words "they (the uses)
shall be weighed".

19. The construction of the opening phrase had been
slightly modified in order immediately to identify the
situation addressed in the paragraph, namely, the case of
a conflict between uses.

20. As to that part of the paragraph dealing with the
elements to be taken into consideration in solving possi-
ble conflicts, the Drafting Committee had noted that, in
the Commission, there had been general support for the
inclusion of a reference both to the principle of equitable
use as contained in what was now article 5 (previously
6) and to the factors on the basis of which equitable use
was to be assessed according to what was now article 6
(previously 7). Some members had, however, also fa-
voured the inclusion of a reference to the obligation not
to cause appreciable harm as set forth in article 7 (previ-
ously 8). The Drafting Committee had accordingly in-
cluded in the text the phrase "with reference to the prin-
ciples and factors contained in articles 5 to 7" .

21. With regard to the concluding part of paragraph 2,
which referred to "vital human needs", the Drafting
Committee had considered that, among the factors to be
taken into account in solving a conflict between uses,
special attention should be given to the supply of water
needed to sustain human life, including drinking water or
water required for the production of food. While there
had been general agreement on the addition of the phrase
in question, some members of the Committee had said
that, in order to ensure the internal cohesion of the draft,
care should be taken to clarify the link between vital hu-
man needs and the criterion mentioned in article 6, para-
graph 1 (b), namely, "the social and economic needs of
the watercourse States concerned". The commentary

3 See Yearbook... 1990, vol. II (Part One), document A/CN.4/427
and Add. 1.

would therefore indicate that the criterion of vital human
needs was not a new criterion, but an accentuated form
of the criterion set forth in article 6, paragraph 1 (b).

22. The relationship between article 6 and the criterion
of vital human needs had prompted some queries con-
cerning the factors listed in paragraph 1 of that article.
He would deal with that aspect when he introduced
document A/CN.4/L.458/Add.l, where article 6 was to
be found.

23. One final word on article 10, paragraph 2, was that
some members had noted that, in reformulating the arti-
cle, the Drafting Committee had left aside an important
element of the original text, namely, the concept that the
factors to be taken into account were those which were
relevant to the international watercourse. That concern
had been met indirectly through the reference to article
6, which required that "all relevant factors and circum-
stances" should be taken into account. It had, however,
been agreed that, in order to dispel any possible doubt,
the point would be explicitly covered in the commentary.

24. Mr. NJENGA said that, in his view, the reference
in paragraph 2 to the requirements of vital human needs
was a useful qualification, since it would show that, in
the event of a conflict, priority—or preference—would
be given to one use rather than to another. The Commis-
sion would certainly come back to that point when it
took up articles 5 to 7, to which the paragraph also made
reference.

25. Mr. BEESLEY said that no one would oppose the
concept of the requirements of vital human needs. Dur-
ing the discussion in the Drafting Committee, however,
he had been troubled by the development of that concept
at a fairly late stage in the work and its interrelationship
with the factors set forth in particular in article 6, para-
graph 1 (b), since difficulties of interpretation must not
arise on the question of criteria and factors. He was nev-
ertheless satisfied by the cross-reference to articles 5 to 7
and had no doubt that the Commission would reconsider
the need to harmonize the articles and to avoid any con-
tradiction. He therefore had no objection to article 10
and could even support it.

26. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 10.

Article 10 was adopted.

ARTICLE 26 (Management)

27. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the title and text pro-
posed by the Drafting Committee for part VI, starting
with article 26, which read:

PART VI

MISCELLANEOUS PROVISIONS

Article 26. Management

1. Watercourse States shall, at the request of any of them, en-
ter into consultations concerning the management of an interna-
tional watercourse, which may include the establishment of a joint
management mechanism.
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2. For the purposes of this article, "management" refers, in
particular, to:

(a) planning the sustainable development of an international
watercourse and providing for the implementation of any plans
adopted; and

(b) otherwise promoting rational and optimal utilization, pro-
tection and control of the watercourse.

28. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that article 26 was based on the text proposed
by the Special Rapporteur in his sixth report.3

29. The Drafting Committee had noted that many
members of the Commission had viewed that provision
as one of vital importance for the protection of interna-
tional watercourses. It had agreed that, in providing for
an obligation to enter into consultations rather than an
obligation to negotiate and in leaving the outcome of the
consultations entirely to the discretion of the States con-
cerned, the proposed text struck an appropriate balance
between the various existing positions. It had, however,
felt that the emphasis in paragraph 1 should be placed on
the management of the watercourse rather than on the es-
tablishment of a joint organization, in other words, that
the consultations envisaged in the article should deal pri-
marily with the issue of management and only secondar-
ily with the question of the establishment of joint ma-
chinery. It had also been pointed out that institutional
management could take place in a less formal frame-
work, for example, through regular meetings between
representatives of the States concerned. The Drafting
Committee had therefore decided to reformulate para-
graph 1 on the basis of those considerations. In the new
version, management was no longer linked, as in the
original draft, to the establishment of an organization.
The Drafting Committee had felt that, as a result, para-
graph 3 had lost its raison d'etre and could be deleted,
particularly as it might be interpreted as limiting the
freedom of action of States when defining the functions
of any joint mechanism they might agree to establish. It
was, however, understood that the differing functions
performed by river commissions and other bodies and
also State practice in the matter would be referred to in
the commentary to the article.

30. The Drafting Committee, having noted that, in the
view of the Commission, the text of paragraph 2 pro-
posed by the Special Rapporteur was too elaborate, had
tried to encapsulate the essential components of manage-
ment in a shorter text. The Drafting Committee was
aware that the various concepts reflected in subpara-
graphs (a) and (b) might appear to be somewhat abstract
and vague, but each of those concepts would be fully ex-
plained in the commentary, account being taken of the
wealth of information contained in the Special Rappor-
teur's sixth report. In particular, the commentary would
indicate that the general formulation used in subpara-
graphs (a) and (h) covered the functions described in
subparagraphs (/?), (c) and (d) of the original text. In the
chapeau of paragraph 2, the Drafting Committee had re-
placed the words "includes, but is not limited to" by the
words "refers, in particular, to" . That change was con-
sequential upon its decision to describe the content of

the concept of management in a synthetic rather than an
analytical way. The title was self-explanatory.

31. The CHAIRMAN, speaking as a member of the
Commission, noted that some of the articles submitted
were cast in such a way that they immediately imposed
mandatory obligations on States: that, in his view, was
not compatible with a framework agreement or conven-
tion. He could have accepted article 26 if it had not been
cast in mandatory terms, but, despite his reservations, he
would not object to its adoption.

32. Mr. NJENGA said that the Chairman had brought
up an important question which might arise throughout
the consideration of the draft articles, namely, the ques-
tion of the meaning that should be given to a framework
convention. As he saw it, a framework agreement did not
have totally binding force; it was an instrument that
States could use either to formulate specific agreements
in a particular area or in the absence of specific agree-
ment. In the instant case, article 26 did not impose any
major obligation on States, but simply indicated what
they should do if there was no agreement on the subject.
It would, however, be interesting if the Drafting Com-
mittee or the Special Rapporteur could provide an expla-
nation on the nature of a framework agreement and on
the question whether it could impose actual obligations
or whether it should merely contain recommendations. It
was an important issue that could crop up again in other
cases such as, for instance, the framework convention on
climate change.

33. Mr. Sreenivasa RAO said that article 26 caused
him no problem. The question of what the content of a
framework convention should be depended on its
subject-matter. Of course, even a framework convention
or agreement could have consequences from the stand-
point of the obligations it imposed, but the main function
of such an instrument was generally to assist States par-
ties in adapting the principles it set forth to specific
needs and, in the present case, to those of the water-
course concerned. It should therefore be general in char-
acter, but couched in very clear terms. At the current
stage of its work, however, the Commission should take
a decision on the articles before it and should not enter
into a discussion of what the nature and scope of a
framework convention might be.

34. Mr. McCAFFREY (Special Rapporteur), agreeing
with Mr. Sreenivasa Rao, pointed out that the Commis-
sion had already referred to the question in paragraph 5
of the commentary to article 4, which had since become
article 3, on watercourse agreements.4 The draft articles
under consideration certainly did contain rules and obli-
gations, but they were residual rules. They were not
norms that would prevail over any contrary agreement.
States were always free to enter into agreements on spe-
cific watercourses. Moreover, most framework agree-
ments contained certain specific, and sometimes de-
tailed, obligations, such as the Vienna Convention on the
Protection of the Ozone Layer, which had led to the con-
clusion of the 1987 Montreal Protocol on Substances
that Deplete the Ozone Layer. The same was true of cer-
tain bilateral framework agreements such as the 1983

3 See Yearbook... 1990, vol. II (Part One), document A/CN.4/427
and Add. 1. 4 Yearbook . . . 1987, vol. II (Part Two), pp. 27-30.
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agreement between the United States of America and
Mexico on cooperation for the protection and improve-
ment of the environment in the border area,5 which had
provided the basis for the conclusion of specific agree-
ments on the protection of boundary waters against pol-
lution. A framework agreement could therefore be a
document that contained specific obligations.

35. Article 26, for its part, merely dealt with the obli-
gation incumbent on watercourse States to consult one
another at the request of one of them and the commen-
tary to the article would provide further information in
that connection.

36. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said it was his impression that the discussion was
going beyond the context of article 26. In his view, the
obligations set forth in the article applied only to States
that accepted them. The purpose of the rule was to help
States solve their problems and to establish their own
systems of cooperation with respect to watercourses.

37. The aim was merely to provide a State wishing to
consult other States with the possibility of obtaining a
response to its request. There were about 200 water-
courses that were not subject to any regulation. It was
therefore for the Drafting Committee and the Commis-
sion to work out principles and rules which would be ac-
ceptable to States and with which they would have to
comply once they had accepted them.

38. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 26 as proposed by the Drafting Committee.

Article 26 was adopted.

ARTICLE 27 (Regulation)

39. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 27, which read:

Article 27. Regulation

1. Watercourse States shall cooperate where appropriate to
respond to needs or opportunities for regulation of the flow of the
waters of an international watercourse.

2. Unless they have otherwise agreed, watercourse States shall
participate on an equitable basis in the construction and mainte-
nance or defrayal of the costs of such regulation works as they
may have agreed to undertake.

3. For the purposes of this article, "regulation" means the
use of hydraulic works or any other continuing measure to alter,
vary or otherwise control the flow of the waters of an interna-
tional watercourse.

40. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) recalled that the article had been proposed by the
Special Rapporteur as article 256 and that it had received
general support during the discussion in plenary. It dealt
with regulation of the flow of water, namely, with works
and measures that affected the flow or speed of water or
that stabilized the river channel. Normally, measures
were taken to prevent any change in the course of rivers.

5 Signed at La Pa2, Mexico, 14 August 1983. International Legal
Materials, Washington, D.C., vol. 22, 1983, p. 1025.

6 Yearbook... 1989, vol. II (Part One), document A/CN.4/421 and
Add. 1 and 2, para. 140.

41. The Drafting Committee had borne in mind that
many members wanted the term "regulation" to be de-
fined in the article and that a number had felt that States
should share in the costs of regulation only if they also
shared in the benefits of such regulation. The Drafting
Committee had further noted that paragraph 1, as origi-
nally proposed by the Special Rapporteur, according to
which States would be required to "cooperate in identi-
fying needs and opportunities for regulation of interna-
tional watercourses", could have been interpreted so as
to impose an obligation on States to seek out needs and
opportunities even when they had not been identified.
That, of course, was not the intent, which was to encour-
age States to cooperate where there was a need to pre-
vent harm and an opportunity to increase the benefits to
be derived from the watercourse. The Drafting Commit-
tee had therefore reworded paragraph 1 accordingly.

42. Paragraph 2 had also been partly revised in re-
sponse to points raised in plenary or during considera-
tion by the Drafting Committee. With regard to the de-
frayal of the costs of regulation works, the watercourse
States must, first, have agreed to undertake such meas-
ures and must, secondly, share in the benefits deriving
therefrom. The words "participate on an equitable ba-
sis" were also designed to deal with the latter point. It
had been agreed that the commentary to the article
would make it clear that participation in the defrayal of
costs would be proportional to the benefits that each
State derived from the regulation. The words "In the ab-
sence of agreement to the contrary", which appeared at
the beginning of paragraph 2 as proposed by the Special
Rapporteur, had been replaced by the words "Unless
they have otherwise agreed", since the original wording
might suggest that States could not agree on arrange-
ments other than those proposed in the paragraph, and
that was obviously not the intent.

43. In accordance with the wishes expressed by some
members of the Commission, the term "regulation" was
defined in a new paragraph 3. It was a general definition
designed to highlight two aspects of regulation: on the
one hand, the means of regulation, which included hy-
draulic works or any other continuing measure and, on
the other, the objective of regulation, which was to alter,
vary or otherwise control the flow of the waters. That
objective should be understood in good faith, within the
context of the article as a whole, the object of which was
to prevent harm and to increase benefits for watercourse
States. Since the definition was more in the nature of a
clarification of a term used solely in that article, the
Drafting Committee had felt it would be preferable not
to include it in the article on the use of terms. Lastly, the
title had been shortened.

44. Mr. CALERO RODRIGUES said that he did not
understand why the obligations laid down in article 27
were not the same as those in article 26. Where manage-
ment was concerned, watercourse States had an obliga-
tion to enter into consultations at the request of any one
of them, whereas, in the case of regulation, their only ob-
ligation was to cooperate where appropriate. He saw no
reason at all for that distinction and would have pre-
ferred management and regulation to be dealt with to-
gether, since the two were linked. He did not intend to
propose any amendment at that stage, however, but
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would like his views to be reflected in the summary re-
cord.

45. Mr. Sreenivasa RAO said that the question whether
the articles should be dealt with together or separately
had been considered by the Drafting Committee. It had,
however, decided that it would be better for regulation to
form the subject of a separate article that represented a
compromise and was not of a strictly binding nature.

46. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 27 as proposed by the Drafting Committee.

Article 27 was adopted.

ARTICLE 28 (Installations)

47. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 28, which read:

Article 28. Installations

1. Watercourse States shall employ their best efforts to main-
tain and protect installations, facilities and other works related to
an international watercourse.

2. Watercourse States shall, at the request of any of them
which has serious reason to believe that it may suffer appreciable
adverse effects, enter into consultations with regard to:

(a) the safe operation or maintenance of installations, facilities
or other works related to an international watercourse; or

(b) the protection of installations, facilities or other works from
wilful or negligent acts or the forces of nature.

48. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the article originally proposed by the Spe-
cial Rapporteur as article 27 had dealt with the protec-
tion of water resources and their installations.7 The
considerable discussion to which it had given rise in ple-
nary and the close examination in the Drafting Commit-
tee had highlighted several problems which the Commit-
tee now had to solve.

49. First, the article had been found to be too complex,
in terms of both content and structure. The Committee
had considered that a number of articles in the draft al-
ready provided adequate protection for watercourses and
that the article in question should concentrate only on the
protection of installations. Accordingly, all reference to
watercourses and water resources had been deleted from
the draft. However, some members of the Drafting Com-
mittee had noted that one aspect of the protection of
water resources did not appear to have been explicitly re-
ferred to in the draft, namely, the protection of water re-
sources from poisoning. Perhaps the Commission could
consider that question on second reading, especially in
the context of articles 21, 24 or 25.

50. Secondly, it had been necessary to define the na-
ture of the obligation to consult mentioned in the cha-
peau of paragraph 2 as originally proposed. Even though
consultations normally resulted in an agreement or un-
derstanding, that was not a required outcome. The Com-

7 See footnote 3 above.

mittee had therefore decided to delete the phrase "with a
view to concluding agreements or arrangements".

51. Thirdly, again with reference to the chapeau of
paragraph 2, the Committee had considered that it was
better to limit the obligation to enter into consultations to
situations where one of the watercourse States was con-
cerned that some installations or facilities might have ap-
preciable adverse effects on it. That was the purpose of
the words "has serious reasons to believe that", which
were the words used in article 18. The Committee had
also used the words "appreciable adverse effects" be-
cause they were used elsewhere in the draft in respect of
planned measures.

52. Fourthly, because the Committee had decided, for
the reasons already explained, that any reference to
water resources should be deleted, it was necessary to
delete paragraph 3 of the article proposed by the Special
Rapporteur, which dealt entirely with water resources.

53. Against that background, the Drafting Committee
had drafted a new article 28 dealing entirely with instal-
lations related to watercourses.

54. Paragraph 1 enunciated the general obligation of
watercourse States to employ their best efforts to main-
tain and protect installations, facilities and other works
related to an international watercourse. The expression
"best efforts" indicated the "soft" nature of the obliga-
tion of States. The question whether a State had or had
not employed its "best efforts" was a matter of fact and
should of course be determined in the light of the capa-
bilities of each watercourse State. That "soft" obliga-
tion normally related to works situated in the respective
territories of States, but that did not rule out the possibil-
ity that all watercourse States might occasionally have to
protect works not situated in their territory, for instance,
where the installations in question were jointly managed
by several States.

55. Paragraph 2 enunciated the specific obligation of
watercourse States to enter into consultations at the re-
quest of any one of them that was concerned about suf-
fering appreciable adverse effects, which might be
caused by the operation or maintenance of the installa-
tions. The new version of subparagraph (a), which dealt
with that question, contained no reference to the "estab-
lishment" of installations, as the original draft had. In
the view of the Drafting Committee, the establishment or
construction of an installation or even its modification
were among the planned measures covered by part III of
the draft. Subparagraph (a) dealt only with the normal
operation and maintenance of installations.

56. However, subparagraph (b) dealt with exceptional
situations in which installations were placed in danger as
a result either of natural events, such as flooding, or of
wilful or negligent acts. Those situations differed from
the emergency situations which were dealt with in article
25 and in which the threat or danger was imminent. It
should also be noted that the Drafting Committee had
deleted the reference in that subparagraph to safety stan-
dards and security measures. Information concerning
such measures might sometimes be considered data vital
to national defence or security and might have brought
that paragraph into conflict with article 31 of the draft,
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which dealt with such matters. In addition, since the re-
drafted version of the subparagraph required watercourse
States to consult each other concerning the protection of
installations, it was not necessary to state explicitly what
kind of information might be exchanged during such
consultations. The reference to wilful or negligent acts
should also be understood in the context of cooperation
among States to protect the installations from any danger
to which they might be exposed as a result of such acts.

57. Finally, the title of the article had been changed to
reflect the fact that the article dealt only with installa-
tions.

58. Mr. NJENGA said that article 28 was linked to ar-
ticle 27: the consultations referred to in article 28, para-
graph 2, could lead to a decision to improve the security
of installations situated in a given State for the benefit of
other States and that would raise the question of the fi-
nancing of the works to be undertaken, which was dealt
with in article 27, paragraph 2.

59. If article 28, paragraph 1, was to be wholly accept-
able, the words "within their respective territories"
should be added after the word "employ". As the Chair-
man of the Drafting Committee had explained, the word-
ing of the paragraph did not rule out the possibility that,
occasionally, all watercourse States might have to em-
ploy their best efforts to protect installations, regardless
of the State in whose territory the installations were situ-
ated. He thought that that situation was covered by arti-
cle 28, paragraph 2, when, after consultations, States had
decided that they should act jointly. He was therefore
proposing the additional wording in order to prevent any
infringement of the territorial sovereignty of States on
the pretext of the protection of installations.

60. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that, even though there might be situations in
which all watercourse States had to act jointly, it was ob-
vious that the words which Mr. Njenga was proposing to
add to article 28, paragraph 1, were already implied. He
therefore did not object to the proposal.

61. The CHAIRMAN, speaking as a member of the
Commission, said that he also supported Mr. Njenga's
proposal. Any ambiguity must be removed.

62. In introducing the draft article, the Chairman of the
Drafting Committee had stated that the words "employ
their best efforts" referred to the "soft" obligation of
States. On such an important issue, however, there was
no room for "soft" law. The obligation in question was
a duty of diligence, since States were bound to do every-
thing they could to meet the required standards. He
therefore wondered whether the words "employ their
best efforts" meant that States must display all due dili-
gence.

63. Mr. McCAFFREY (Special Rapporteur) said he
believed that what the Chairman of the Drafting Com-
mittee had meant by a "soft" obligation was a "flex-
ible" one. The provision meant that watercourse States
were bound to do everything they materially could. That
was certainly a duty of diligence, as he himself had ex-
plained in his report.

64. The proposal for the addition of the words "within
their respective territories" had been raised in the Draft-
ing Committee by the Chairman of the Committee.
Moreover, in a draft commentary which he himself had
circulated, he had explained that those words were im-
plied. He therefore supported Mr. Njenga's proposal.

65. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that he had described the obligation of States as
a "soft" obligation in order to take account of the situ-
ation of poorer States, which did not have the resources
to make the same efforts as richer States. That was an
obligation of diligence.

66. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 28 with the addition of the words "within
their respective territories" after the word "employ" in
paragraph 1.

Article 28, as amended, was adopted.

ARTICLE 29 (International watercourses and installations
in time of armed conflict)

67. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 29, which read:

Article 29. International watercourses and installations
in time of armed conflict

International watercourses and related installations, facilities
and other works shall not be used in violation of the principles
and rules of international law applicable in international and in-
ternal armed conflict and shall enjoy the protection accorded by
those principles and rules.

68. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that article 29 was based on the text proposed
by the Special Rapporteur in his sixth report as arti-
cle 28.8 During the discussion in plenary, some members
had taken the view that a provision along the lines pro-
posed by the Special Rapporteur was beyond the scope
of the draft articles. Others were very reluctant to ven-
ture into that area for fear of the possibility of affecting
the existing rules of international law governing that
field. However, the prevailing view, both in the Drafting
Committee and in plenary, had been that the subject was
of vital importance and should be addressed, if only in
the form of a reference to the relevant principles and
rules of international law.

69. He stressed that the article was not confined to wa-
tercourse States, since international watercourses and re-
lated installations could be attacked by States other than
watercourse States.

70. The Drafting Committee had noted that the text
proposed by the Special Rapporteur provided that inter-
national watercourses and installations, facilities and
other related works were to be used "exclusively for
peaceful purposes". That phrase had the two-fold draw-
back that it did not really fit in the present context and
was too broad, since it would, for instance, rule out the
use of a watercourse for the transport of troops or mili-

; Ibid.



150 Summary records of the meetings of the forty-third session

tary equipment. The Drafting Committee had considered
that the best way to circumvent the difficulty was to
draft the text in terms of the impermissible rather than
the permissible uses of the watercourse. The first part of
the text therefore took the form of a prohibition, as indi-
cated by the phrase "shall not be used in violation of".
The Drafting Committee had deleted the reference to the
principles enshrined in the Charter of the United Na-
tions, which it regarded as too loosely related to the
subject-matter of the article.

71. The Drafting Committee had also noted that, in
plenary, as well as in the Sixth Committee, it had been
suggested that, in order to ensure consistency with exist-
ing international law, the article should include a refer-
ence to the principles and rules of international law ap-
plicable to armed conflict. In the text before the
Commission, it was therefore by reference to those prin-
ciples and rules that the permissible and impermissible
uses of international watercourses were to be deter-
mined.

72. As to the second part of the article, he recalled that
the concept of the "inviolability" of a watercourse had
given rise to many objections, both in plenary and in the
Sixth Committee. The Drafting Committee had therefore
replaced it by the concept of protection, the extent of that
protection also being defined by the principles and rules
applicable to international and internal armed conflict.

73. Mr. NJENGA said that he would not object to the
adoption of article 29, but did not think the text prepared
by the Drafting Committee was an improvement on the
one proposed by the Special Rapporteur, which was ac-
tually clearer. He did not see how a watercourse could be
used in violation of the principles and rules of interna-
tional law applicable in armed conflict, except perhaps in
the case where a State used hydraulic works to flood a
neighbouring country. What the Commission had origi-
nally been thinking of was the protection of water-
courses and related installations.

74. Mr. TOMUSCHAT said Mr. Njenga had rightly
pointed out that the Commission had originally placed
the emphasis on the protection of watercourses. In that
light, the last two phrases might be inverted so that the
article would read: "shall enjoy the protection accorded
by the principles and rules of international law applica-
ble in international and internal armed conflict and shall
not be used in violation of those principles and rules".

75. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the text prepared by the Drafting Commit-
tee was the product of a lengthy and laborious discus-
sion. In his own view, it was a well-balanced article, but
he would not object to the inversion proposed by
Mr. Njenga and Mr. Tomuschat if the Commission de-
cided in favour of it.

76. Mr. GRAEFRATH said that the text was not very
satisfactory, but the proposed inversion might not be
enough; it might be necessary to postpone the adoption
of the article and come back to it after a solution had
been found.

77. Mr. CALERO RODRIGUES said that he would
not object to the proposed change, but he shared

Mr. Graefrath's opinion that a mere inversion might not
be enough. He would be quite satisfied with the existing
text because, in view of the title of the topic, it would be
justified to refer first to the uses of watercourses.

78. Mr. BARSEGOV said that he supported the pro-
posal by Mr. Njenga and Mr. Tomuschat.

79. Mr. McCAFFREY (Special Rapporteur) said it
would be easy to invert the order of the two statements if
the Commission so agreed. As Mr. Pawlak had pointed
out, however, there had been a lengthy debate on the ar-
ticle in the Drafting Committee and it did serve its pur-
pose, which was to indicate that the principles and rules
of international law applicable in international and inter-
nal armed conflict also applied to watercourses. He was
not sure that it would be wise to try to redraft it com-
pletely and he doubted whether it would be possible to
produce a text that was acceptable to everyone.

80. Mr. ARANGIO-RUIZ said that he shared Mr.
Calero Rodrigues' view. He wondered whether the best
solution would not be simply to state that the present
articles were without prejudice to the application to in-
ternational watercourses of the principles and rules of in-
ternational law applicable in international and internal
armed conflict. That was basically the point that was be-
ing made.

81. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said he hoped that Mr. Njenga and Mr. Tomuschat
would not insist that the Commission should accept their
proposal. The text in question did not impose any new
obligations and it related only to those deriving from in-
ternational law applicable in times of armed conflict.

82. Mr. FRANCIS said that he endorsed Mr. Grae-
frath's view because he found that the latest proposals,
in particular that of Mr. Arangio-Ruiz, went much fur-
ther than the purely drafting proposal by Mr. Njenga and
Mr. Tomuschat.

83. Mr. HAYES said that, as the Chairman of the
Drafting Committee had recalled, the text was the result
of a great deal of work. It was simple and well balanced
and the Commission should adopt it as it stood.

84. Mr. BARSEGOV said that the amendment pro-
posed by Mr. Njenga and Mr. Tomuschat would make
the text much more logical without changing the sub-
stance in any way.

85. The CHAIRMAN suggested that, in view of the
differences of opinion which had emerged, the Commis-
sion should defer the adoption of article 29 until the next
meeting in order to allow time for a solution to be found.

It was so agreed.

ARTICLE 30 (Indirect procedures)

ARTICLE 31 (Data or information vital to national de-
fence or security)

86. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for articles 30 and 31, which
read:
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A rticle 30. Indirect procedures

In cases where there are serious obstacles to direct contacts be-
tween watercourse States, the States concerned shall fulfil their
obligations of cooperation provided for in the present articles, in-
cluding exchange of data and information, notification, communi-
cation, consultations and negotiations through any indirect proce-
dure accepted by them.

Article 31. Data and information vital
to national defence or security

Nothing in the present articles obliges a watercourse State to
provide data or information vital to its national defence or secu-
rity. Nevertheless, that State shall cooperate in good faith with the
other watercourse States with a view to providing as much infor-
mation as possible under the circumstances.

87. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that he would not speak at length about those
two articles because they simply represented slightly
modified versions of two articles adopted previously,
namely, articles 21 and 20, respectively.

88. With regard to article 30, the Drafting Committee
had observed that the indirect procedures to which the
article referred could be used not only in relation to the
"planned measures" dealt with in part III, where the ar-
ticle had originally appeared, but also in relation to the
measures envisaged in parts II, V and VI. It had there-
fore tranferred the article to the last part of the draft. The
Drafting Committee considered it important to provide
States with indirect means of fulfilling the entire range
of the obligations set forth in the draft, including the ob-
ligation to cooperate enunciated, for example, in articles
8 and 27. It had accordingly replaced the reference to ar-
ticles 10 to 20, contained in former article 21, by a gen-
eral reference to the obligations of cooperation between
the States concerned provided for in the draft and includ-
ing exchange of data and information, notification, com-
munication, consultations and negotiations.

89. As to article 31, which was practically identical to
the previously adopted article 20, the Drafting Commit-
tee had felt that that saving clause should apply to the
entire draft. It had accordingly transferred it from part III
to part VI, replacing the reference to "articles 10 to 19"
by a reference to "the present articles".

90. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt articles 30 and 31.

Articles 30 and 31 were adopted.

ARTICLE 32 (Recourse under domestic law)

91. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 32, which read:

[Article 32. Recourse under domestic law

A watercourse State shall ensure that recourse is available in
accordance with its legal system for compensation or other relief
in respect of appreciable harm caused in other States by activities
related to an international watercourse carried on by natural or
juridical persons under its jurisdiction.]

92. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) recalled that, at the preceding session, the Special
Rapporteur had introduced in his sixth report a set of

draft articles in an annex entitled "Implementation of
the draft articles". After discussing the report, the Com-
mission had decided to refer to the Drafting Committee
only paragraph 1 of article 3 on "Recourse under do-
mestic law" and article 4 on "Equal right of access".
Those two provisions currently appeared as articles 32
and 33, the last two articles of part VI on "Miscellane-
ous provisions". In the view of the Drafting Committee,
it was not necessary to have a part entitled "Implemen-
tation", since many aspects of implementation had al-
ready been dealt with in several of the articles, in par-
ticular those at the beginning of part III on "Planned
measures".

93. The text of article 32, which corresponded to the
original article 3 referred to the Drafting Committee by
the Commission, was very similar to the language of
paragraph 2 of article 235 of the 1982 United Nations
Convention on the Law of the Sea. The purpose of arti-
cle 32 was to oblige watercourse States to provide reme-
dies for persons who had suffered appreciable harm as a
result of watercourse activities carried out by natural or
juridical persons under their jurisdiction, thus enabling
those victims to obtain compensation or other relief,
which could take the form, for example, of injunctive re-
lief.

94. The Drafting Committee had deleted the adjectives
"prompt and adequate", which had preceded the word
"compensation" in the original draft, since the Commit-
tee had not reached agreement on whether "prompt and
adequate compensation" currently formed part of gen-
eral international law. It had decided to retain only the
word "compensation". The Committee had also felt that
the "appreciable harm" giving rise to the right to com-
pensation should refer to actual harm and had deleted the
reference to the threat of harm contained in the original
draft, considering that such a reference would make the
range of obligations of watercourse States too wide.

95. Under the present formulation of the article, a wa-
tercourse State had to ensure that its domestic law pro-
vided for remedies in respect of harm resulting from its
watercourse activities to natural or juridical persons of
another watercourse State or non-watercourse State, for
example, a coastal State.

96. There had been no change in the title of the article.

97. Lastly, as the members of the Commission would
observe, the article had been placed in square brackets,
indicating that the Drafting Committee had been unable
to agree on the intention of the article, which was to
oblige watercourse States to provide remedies for trans-
boundary harm arising from watercourse activities car-
ried out in their territory. That obligation implied that the
State had to amend its domestic law if it did not provide
for those remedies. That was one of the interpretations
offered in the Drafting Committee. That interpretation
had been considered unacceptable by some members of
the Committee; in their view, a watercourse State could
not be obligated to change its domestic law in order to
provide remedies for foreigners when such remedies
were not even available to their own citizens. They had
considered that a watercourse State could only reason-
ably be expected to provide foreigners with the same
remedies that were available to its own citizens. Thus,



152 Summary records of the meetings of the forty-third session

what they had been able to accept was a non-
discrimination clause in respect of remedies.

98. Since that difficult issue could not be resolved, the
Drafting Committee had preferred to leave the decision
to the plenary.

99. Mr. McCAFFREY (Special Rapporteur) said that
the square brackets needed to be added to the French text
of document A/CN.4/L.458.

100. Mr. CALERO RODRIGUES said that, in his
view, the article had what was a major flaw for a legal
text: it was ambiguous. As the Chairman of the Drafting
Committee had pointed out in his introduction, there
were two possible interpretations of the article. It was
either based on the premise that States were under an ob-
ligation to provide remedies to all victims in the case of
transboundary harm resulting from watercourse activi-
ties, in accordance with the principle that adequate com-
pensation was already an established rule of general in-
ternational law, or it was based on the principle of
non-discrimination between victims residing in the wa-
tercourse State and victims residing in other States. It
seemed that it was the latter interpretation that the Spe-
cial Rapporteur had originally had in mind in the draft of
article 3 annexed to his sixth report, as indicated by para-
graph 2 of his commentary relating to the obligation to
provide compensation or other relief ("Persons threat-
ened with harm in the second State should be entitled, to
the same extent as persons in the first State . . . " ) . More-
over, in the draft commentary that he had had circulated
informally9 the Special Rapporteur indicated that the ar-
ticle was:

. . . addressed to the situation in which there is a remedy under the do-
mestic law of the forum State for harm that originates and is sustained
in that State, but in which there may be no remedy for harm that origi-
nates within its borders but is sustained extraterritorially.

101. Before adopting article 32, the Commission had
to decide how it would be interpreted in order to remove
any ambiguity. The Commission could not adopt a text
on which it did not have a clear position. Since he did
not have a specific proposal to offer at the current stage,
he suggested that the article should be given further con-
sideration. It might also be possible to combine articles
32 and 33, which enunciated substantive and procedural
provisions in respect of remedies.

102. Mr. Sreenivasa RAO said that articles 32 and 33
had initially been included in the section on implementa-
tion (articles 3 and 2, respectively), which the members
of the Commission had considered unacceptable on
many counts. At the time the two articles had been sent
to the Drafting Committee, there had been not only the
problem of ambiguity, as stressed by Mr. Calero Ro-
drigues, but also other problems. He personally feared
that, if the Commission discussed the issue of remedies
available to private parties, it would soon find itself in
the realm of private international law, with all the result-
ing dangers of conflicts of laws. The question of reme-
dies available to private parties was already dealt with in
other texts and it might be asked whether it really be-
longed in a draft convention which would be basically a

framework agreement designed to govern relations be-
tween States. He also did not think it reasonable to imag-
ine that individuals or groups of individuals might, on
the basis of that framework agreement, hamper bilateral
or multilateral negotiations held by States with a view,
for example, to regulating the management of natural re-
sources. That was his main reservation with regard to ar-
ticles 32 and 33.

103. Mr. BARSEGOV said that, as a member of the
Drafting Committee, he had also expressed his disagree-
ment with regard to article 32. In his opinion, the Com-
mission could not adopt, as an integral part of the text,
articles which had formerly been contained in an annex,
did not belong in a framework agreement and were, in
addition, unacceptable to watercourse States.

104. Mr. PAWLAK (Chairman of the Drafting Com-
mittee) said that the Drafting Committee had given
lengthy consideration to article 32, which had originally
been adopted and then called into question in the light of
article 33. Those considerations had finally led the Draft-
ing Committee to place the text of article 32 in square
brackets. In view of the reservations that had been ex-
pressed and of the possible need to place greater empha-
sis on non-discrimination than on domestic remedies, he
suggested that the Commission should come back to arti-
cles 32 and 33 at its next meeting.

105. Mr. McCAFFREY (Special Rapporteur) said that,
although he had the impression that the substantive is-
sues that arose in connection with watercourses were not
very different from those dealt with in the United Na-
tions Convention on the Law of the Sea, article 235,
paragraph 2, of which was very similar to article 32, he
agreed that it might be necessary to make the wording of
article 32 clearer.

106. The CHAIRMAN, speaking as a member of the
Commission, said that, although he had not been present
when the Drafting Committee had adopted the text of
draft articles 32 and 33, he too believed that those arti-
cles overlapped on various points and could be com-
bined.

107. Speaking as Chairman, he suggested that the
Commission should continue its consideration of the two
articles at its next meeting.

It was so agreed.

The meeting rose at 1.05 p.m.

2230th MEETING

Wednesday, 26 June 1991, at 10.10 a.m.

Chairman: Mr. Abdul G. KOROMA

9 This informal paper was never issued as an official document of
the Commission.

Present: Mr. Al-Qaysi, Mr. Arangio-Ruiz, Mr. Bar-
boza, Mr. Barsegov, Mr. Beesley, Mr. Calero Rodrigues,
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Mr. Diaz Gonzalez, Mr. Eiriksson, Mr. Francis,
Mr. Graefrath, Mr. Hayes, Mr. Mahiou, Mr. McCaffrey,
Mr. Njenga, Mr. Ogiso, Mr. Pawlak, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr. Roucou-
nas, Mr. Sepulveda Gutierrez, Mr. Shi, Mr. Solari
Tudela, Mr. Thiam, Mr. Tomuschat.

The law of the non-navigational uses of international
watercourses {continued) (A/CN.4/436,1 A/CN.4/
L.456, sect. D, A/CN.4/L.458 and Corr.l and
Add.l, ILC(XLIII)/Conf.Room Doc.2)

[Agenda item 5]

DRAFT ARTICLES PROPOSED BY

THE DRAFTING COMMITTEE {continued)

ARTICLE 29 (International watercourses and installations
in time of armed conflict) {concluded)

1. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) recalled that, at the previous meeting, discussion on
the article had been deferred as some members had felt
that greater emphasis should be placed on the protection
of watercourses in times of armed conflict. Of the many
proposals made to meet that point, the simplest would be
to reverse the two phrases in the original text of the arti-
cle so as to refer first to the protection, and then to the
use, of watercourses during armed conflict. The article,
as reworded, would read:

"International watercourses and related installa-
tions, facilities and other works shall enjoy the protec-
tion accorded by the principles and rules of interna-
tional law applicable in international and internal
armed conflict and shall not be used in violation of
those principles and rules."

2. Mr. McCAFFREY (Special Rapporteur) said that
the text read out by the Chairman of the Drafting Com-
mittee was, in his view, a definite improvement and
probably stood the best chance of commanding general
support. He would add that, although some members
found it difficult to understand how a watercourse could
be used in contravention of the rules and principles gov-
erning armed conflict, it was certainly a possibility.

3. Mr. NJENGA said that the new text made sense and
safeguarded what had been achieved in the Drafting
Committee. He trusted that the Commission would ac-
cept it.

4. Mr. BEESLEY said that he was among those who
considered that the draft articles being prepared by the
Commission should ultimately take the form of a frame-
work convention and he very much hoped that any such
convention would lay down residual rules. For that rea-
son, he assumed that any residual rules which might
eventually evolve out of the convention would provide
broader protection, particularly for the environment, than
the protection available under the principles and rules of

international law applicable in international and internal
armed conflict. On that basis, he could accept the pro-
posed text.

5. The CHAIRMAN said that, in the absence of further
comment, he would take it that the Commission agreed
to adopt the amended text for article 29 read out by the
Chairman of the Drafting Committee.

It was so agreed.

Article 29, as amended, was adopted.

ARTICLE 33 (Non-discrimination)

6. The CHAIRMAN invited the Chairman of the Draft-
ing Committee to introduce the text proposed by the
Drafting Committee for article 33, which read:

Article 33. Non-discrimination

Watercourse States shall not discriminate on the basis of na-
tionality or residence in granting access to judicial and other pro-
cedures, in accordance with their legal systems, to any natural or
juridical person who has suffered appreciable harm as a result of
an activity related to an international watercourse or is exposed to
a threat thereof.

7. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the article had been referred to the Drafting
Committee as article 4 (Equal right of access), annexed
to the Special Rapporteur's sixth report.2 The basic pur-
pose of the article was to impose an obligation on water-
course States not to discriminate between their citizens
and foreigners when granting access to their courts and
tribunals with respect to harm or threat of harm arising
out of watercourse activities conducted on their territo-
ries. The wording of the original draft had, however,
given rise to problems. It would imply, for example, that
watercourse States were obliged to allow their citizens
and foreigners to have access to their courts and tribu-
nals even in cases where such access was not allowed
under their domestic law. The effect of such an interpre-
tation would be that States would have to change their
domestic law, which was not the intent of the article. All
that was intended was that, where the citizens of a water-
course State had access under the domestic law of that
State, foreigners should also have access. The Commit-
tee, which had considered cases in which foreigners
might be required under some systems of domestic law
to post a bond in order to be allowed access to the
courts, had not felt that that practice was discriminatory.
The article prohibited discrimination on the basis of na-
tionality and residence. The term "judicial and other
procedures" included judicial courts and administrative
tribunals. Non-discriminatory access, it would be noted,
was permitted in the case of appreciable harm and also
of a threat thereof.

8. The present formulation, in one rather than two
paragraphs, was much simpler and also made it unneces-
sary to maintain the reference to "watercourse State of
origin" in the original text. The title had been changed
because the article dealt basically with a non-
discrimination requirement and that concept was now
more clearly reflected in the wording.

1 Reproduced in Yearbook ...1991, vol. II (Part One). See 2229th meeting, footnote 3.
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9. Lastly, the article had been adopted with the reserva-
tion of one, and later a second, member of the Drafting
Committee.

10. The CHAIRMAN suggested that a decision on ar-
ticle 33 should be deferred pending a decision on article
32.

It was so agreed.

ARTICLE 32 (Recourse under domestic law) {continued)

11. Mr. McCAFFREY (Special Rapporteur) said that,
in the light of the discussion held at the previous meet-
ing, he had prepared a revised version of the title and
text of the article, which read:

' 'Article 32. Remedies under domestic law

"A watercourse State shall ensure that compensa-
tion or other relief is available for appreciable harm
caused in other States by activities within its territory
related to an international watercourse to the same ex-
tent as for harm caused within its territory by such ac-
tivities."

The Commission might also wish to consider the addi-
tion of the words "in accordance with its legal system"
after the word "shall".

12. In the original article, he had endeavoured to fol-
low as closely as possible article 235 of the United Na-
tions Convention on the Law of the Sea, which seemed
to have been generally acceptable. The wording of the
article had none the less given rise to considerable diffi-
culty. For instance, some members, noting that the arti-
cle itself dealt with a substantive matter, had felt that the
word "recourse" was more procedural in essence than
substantive, while other members had not been sure
about the effect of the article under existing systems of
domestic law. He had therefore departed altogether from
the wording of the Convention on the Law of the Sea in
an attempt to make the intent of the article clearer. The
intent, of course, was that, if a source of harm arose
within the borders of a watercourse State but the effect
occurred outside those borders, the State in question
would be able to ensure that there was no gap in the re-
lief available under its domestic law. In other words, if a
person had access under article 33, a remedy would be
available: it would be pointless in the event of extraterri-
torial harm to provide for access but not for a remedy.

13. Mr. BARSEGOV said it had been stated that, if the
source of the harm arose on the territory of a water-
course State, that State would give compensation for any
harm caused in another country. The crucial question
was, however, what precisely the source of the harm
was. Was it caused by the activities of the watercourse
State itself, which might, for instance, have been negli-
gent in the construction of some building? Or was it
caused by a drought that occurred on its territory or by
the breaking up of ice with resultant flooding? It was es-
sential to be quite clear about the sources of harm that
were contemplated.

14. Mr. BEESLEY said the problem, as he saw it,
could be divided into three parts: the first concerned the
question of access or recourse, which was seemingly one

of process; the second concerned the question of remedy,
which was a matter of law for individual States; and the
third concerned the question of reparation or compensa-
tion, which could be monetary compensation but might
also be some form of remedial action. It would be better
to follow the precedent of the Convention on the Law of
the Sea, which struck the necessary balance; in his view,
it was directed at the first point to which he had
referred—the process—and could possibly be interpreted
as including the second—the remedy—but did not go so
far as the third—compensation. For those reasons, he
supported the intent of the proposed new version but
thought that it might be a little over-ambitious. He would
not object to it, however.

15. Mr. NJENGA said that the article in its new formu-
lation was much easier to understand than the original.
Its purpose, of course, was to provide that civil remedies
would to some extent be available for harm caused to
people outside the country that was the source of the
harm. For instance, if the source of harm was State A but
the effect extended to State B, nationals of State B could,
under the terms of the article, have recourse in State A
for any resultant harm. To that extent the article was a
good one, but it could be improved further by adding the
words "in accordance with its legal system", as men-
tioned by the Special Rapporteur. They would facilitate
acceptance of the article by all States since the phrase
would enable them to implement the article in accord-
ance with their own civil procedure. Should a State's
code of civil procedure not provide for remedies for
damage occurring outside its jurisdiction, however, that
did not mean that none would be available, for recourse
could still be had via the machinery of State respons-
ibility.

16. Mr. GRAEFRATH, endorsing Mr. Beesley's re-
marks, said that he could not agree to the new provision
as drafted. He would, however, be prepared to accept it
if the words "in accordance with its legal system" were
added after the word "shall" along with the words "re-
course for" before "compensation", since it was impor-
tant to keep the provision at a procedural level. The in-
clusion of a substantive rule on compensation in a
framework agreement would not be acceptable to many
States, and it would perhaps be better therefore to stick
to the formula of the United Nations Convention on the
Law of the Sea.

17. Mr. BARSEGOV said that Mr. Graefrath had
made a reasonable proposal and the new provision
should be discussed only if the phrase "in accordance
with its legal system" was included. The question he
had raised earlier should also be clarified, since it was
evident that the provision was concerned with activities
which could, of course, have various consequences in-
volving liability or responsibility. A further point was
what would happen if, say, the ice melted in an Arctic
country and flooded a country farther south? Could other
States then contend that the Arctic country had failed to
do everything possible to prevent flooding in a lower
riparian State? Would that situation be covered, bearing
in mind that it had been said that both an act and an
omission should be taken into account? It was essential
to be clear about exactly what was meant by the word
"activities".
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18. Mr. TOMUSCHAT said that, while he essentially
agreed with the new version proposed for article 32, he
had reservations about the use of the word "remedy".
First, how would that word be translated into French: did
it correspond to un droit or to un recount Furthermore,
it was not clear whether the word "remedy" related to
the procedural or substantive aspects of the law. Accord-
ing to the new version, a watercourse State "shall ensure
that compensation or other relief is available", wording
that involved a claim for compensation and, accordingly,
was presumably related to the substantive aspect of the
law. Mr. Graefrath had suggested that the words "re-
course for" should be inserted in the first line. With the
addition of those words, the article would then include
both the claim and the procedure for making that claim.

19. Under private international law, the place where
the harm occurred was not relevant to any claim for
reparation. In article 32, the Commission was confirming
that legal principle. However, it was broadening the
scope of the principle so that it applied to activities car-
ried out by States. In consequence, caution was in order.
In affirming that compensation or other relief must be
ensured, the article was leaving the way open for preven-
tive injunctions and other legal actions. In his opinion,
the article should be limited to ensuring that compensa-
tion was available, rather than compensation or other
relief.

20. Mr. BEESLEY said that the issues under discus-
sion had a direct bearing on the topics of international li-
ability and of State responsibility. That interrelationship
among the topics should be brought to the attention of
the Special Rapporteurs concerned, and should be noted
in the commentary.

21. Mr. CALERO RODRIGUES said that the new ver-
sion of the article clarified the issues involved. He en-
dorsed the idea of adding the words "in accordance with
its legal system"; although not absolutely necessary, the
phrase could allay fears certain States might have about
article 32. He was also in favour of adding the words
"recourse for", although doing so might make transla-
tion into the other languages more difficult. Article 33
might then become irrelevant because, with the proposed
additions, article 32 would encompass both the proce-
dural and substantive aspects of the matter.

22. In his opinion, the issue of ensuring compensation
as opposed to compensation or other relief was not an
essential one. The main concern of article 32 was that
any remedies which applied to harm caused within the
territory of a State should apply equally to harm caused
outside that territory. Any such remedies would be based
on the national legislation of the State concerned.

23. Mr. MAHIOU said that, in elaborating the article,
the Commission was simply drawing the logical infer-
ences from article 7 which provided that "Watercourse
States shall utilize an international watercourse in such a
way as not to cause appreciable harm to other water-
course States". The exact scope of article 32 still had to
be determined. In that connection, he fully endorsed the
comments by Mr. Beesley and Mr. Graefrath, who had
pointed out the merits of basing that article on the United
Nations Convention on the Law of the Sea, which, in re-
ferring to procedural consequences, established that the

States concerned must ensure that recourse was available
in accordance with their legal systems. That idea was in
fact embodied in article 32, as originally proposed by the
Special Rapporteur, and should also be expressed in the
new version which, by and large, met with his approval.

24. The Commission should be flexible on the ques-
tion of providing for compensation alone or for compen-
sation as well as other relief. Compensation was one
possibility; however, that did not mean that other possi-
bilities should be excluded. He therefore saw no reason
to delete the words "or other relief".

25. Mr. Sreenivasa RAO said that, as a result of the
discussion on the new text of article 32, he was more
able, in contrast to his earlier position, to accept what-
ever compromise text the Commission might agree on.
At the same time, he believed that the issues raised under
article 32 fell within the realm of liability and should be
developed under that topic. As it stood, the article did no
more than emphasize the obligation to use existing do-
mestic remedies. Actually, it had no real meaning unless
it established that, in so far as existing remedies were in-
adequate, States should provide remedies, either by
amending existing legislation or enacting new laws. Yet
that would cause difficulties for States which did not en-
visage such possibilities.

26. Of more concern was the fact that the article might
be taken to mean that private individuals had the right to
interfere in matters which primarily concerned inter-
State relations. For example, in the case of a negotiated
agreement between two States concerning management
of a watercourse system, private individuals might use
legal means to block implementation, even though the
agreement had been concluded between States in the in-
terests of large sections of the population. He was cer-
tainly not opposed to the basic principle that every indi-
vidual, whether a national or a foreigner, should have the
same rights in regard to a State's legal system. The idea
was one to which all democratic countries subscribed.
He was merely pointing out that the article seemed not to
be addressing other more important aspects, such as
cooperation between States.

27. Mr. TOMUSCHAT said that articles 33 and 32
were both concerned with non-discrimination. Article 33
prohibited States from discriminating on the basis of na-
tionality or residence in granting access to judicial or
other procedures. The new version of article 32 specified
that States, in granting access to judicial and other proce-
dures, should not discriminate on the basis of the place
where the harm had occurred. As it was currently being
interpreted, the article cast the issue of non-
discrimination in a slightly different light, implying that
appropriate remedies should be provided if they were not
already available under existing legislation. That aspect
of the article should be made more explicit.

28. Mr. EIRIKSSON said that he agreed with the ob-
servations of Mr. Tomuschat on the link between articles
32 and 33. Furthermore, he personally thought that the
article of the United Nations Convention on the Law of
the Sea on which article 32 was based had sought to es-
tablish the requirement that States, if they had not al-
ready done so, should provide for the possibility of suing
for environmental damage. Accordingly, the wide scope
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of article 32 as originally proposed had never been a
matter of concern. At the present stage in the debate, ar-
ticle 32 seemed to deal essentially with equality of treat-
ment as between harm caused inside and outside the ter-
ritory of a State, while article 33 dealt with equality of
treatment as between nationals and non-nationals. He
could accept those two articles as they were currently be-
ing interpreted, but a more narrow interpretation would
be unacceptable.

29. Mr. NJENGA said that there was really no need for
two articles on non-discrimination. With the addition of
the words "in accordance with its legal system", the
new version of article 32 would adequately cover the en-
tire issue, thus making article 33 irrelevant.

30. Mr. DIAZ GONZALEZ pointed out that he had
entered a general reservation in regard to the draft arti-
cles. As far as article 32 was concerned, he wished to
draw attention in the first place to the need to correct the
Spanish version. In particular, the term remedio was
never used in Spanish legal terminology; the proper term
was recurso.

31. He could not agree with the formula in the new
version of article 32 to the effect that a watercourse State
had an obligation to ensure that compensation was avail-
able for appreciable harm, a form of words which ap-
peared to suggest that the watercourse State would have
to set up a fund from which compensation would be paid
in such cases. That could not be the intention of article
32. the purpose of which was to ensure that there should
be no denial of justice and that a judicial remedy should
exist for the benefit of the victim of appreciable extrater-
ritorial harm.

32. The CHAIRMAN, speaking as a member of the
Commission, said he was opposed to the new version of
the article, which represented a step backwards. The
Commission had formulated a set of draft articles to re-
flect the rules of international law on the subject. Article
32 bypassed that body of international law and entered
into the realm of domestic law. The present draft was
concerned with the relations between States, not with the
relations between a State and private individuals under
domestic law.

33. The intention of the Special Rapporteur had been
to frame a rule based on the result of the Trail Smelter3

arbitration. The text now proposed went beyond that par-
ticular precedent. In that instance, the two countries con-
cerned, the United States of America and Canada, had
had to enter into a special agreement to deal with claims
by United States citizens who had no appropriate rem-
edies under Canadian law. The United States had had to
take up the claim against Canada. The case was one of
State responsibility.

34. In the case envisaged under article 32, remedies
under domestic law had to be available for the victim of
appreciable extraterritorial harm and he could not accept
that approach, since a body of international law was be-
ing framed on the subject. It would be going too far to
suggest, as article 32 appeared to indicate, that the State

3 See 2222nd meeting, footnote 7.

was responsible for ensuring compensation was avail-
able to the victim of appreciable harm, something which
would seem to imply a subsidiary responsibility on the
part of the State in the event, for example, of the opera-
tor responsible for the harm being unable to pay com-
pensation because of bankruptcy. In the Trail Smelter
case, more than compensation had been at stake. The
company responsible for the harm had also been asked to
put an end to the pollution.

35. As he saw it, the victim of the appreciable harm
should be able to have recourse to judicial process for
compensation or relief in accordance with the legal sys-
tem of the State concerned. The wording of article 32
should make that position clear.

36. Mr. FRANCIS said that he would have found it
difficult to accept the version proposed for article 32, in
particular the very rigid notion of compensation it em-
bodied, but that defect was largely remedied by introduc-
ing the words "in accordance with its legal system".
The watercourse State should be required to make a re-
course available to the victim of appreciable harm, so
that the victim could institute legal proceedings. With
the changes proposed by Mr. Njenga and Mr. Graefrath,
article 32 should be acceptable and there was no need to
defer a decision on it.

37. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) proposed that a small informal group should be set
up to prepare a combined text for articles 32 and 33 dur-
ing a recess.

38. Mr. McCAFFREY (Special Rapporteur) said he
believed that both article 32 and article 33 were neces-
sary, one being substantive and the other procedural. The
question had been raised of omissions, in connection
with such events as floods. His own intention had been
to cover only human activities that caused harm in an-
other State.

39. With reference to a point raised by Mr. Tomuschat,
if the domestic legislation of the State concerned pro-
vided remedies for the victims of appreciable harm
within the State, the provisions of article 32 would re-
quire it to make the same remedies available to victims
of appreciable harm outside the country. Its laws would
have to be changed to arrive at that result. If, on the
other hand, no such remedies were available to victims
of appreciable harm within the country, the State would
not be under any obligation to make them available for
extraterritorial harm.

40. In the Trail Smelter case, the position had been that
the victims in the United States had had no recourse or
remedy in Canadian law because of a rule in English
common law—valid in Canada—to the effect that an ac-
tion for damage to land could only be brought in the
courts of the place where the land was located. Conse-
quently, the victims had had to ask the United States
Government to take up their claim since they had ex-
hausted local remedies, which was of course a require-
ment under the law of diplomatic protection. Article 32
did not mean that the State concerned had to set up a
special fund to ensure compensation. The State was only
required to make the possibility of compensation avail-
able, i.e. ensure the existence of legal recourse.



2230th meeting—26 June 1991 157

41. The article was not intended to bypass the rules set
out in the other articles but to try to keep disputes from
escalating into inter-State conflicts when they could be
easily solved through judicial proceedings.

42. The debate had revealed differences in views re-
garding article 32 and the Commission needed more
time to thrash out those differences. In the circum-
stances, he suggested that the article should not be in-
cluded in the draft adopted on first reading, but kept for
the second reading. A short paragraph on the subject
could also be included in the report. In that way, the
Commission might perhaps arrive at an article which all
the members could understand.

43. Lastly, article 33 should have a place in the draft,
since it laid down the non-controversial rule that the
State should not discriminate.

44. Mr. EIRIKSSON said that, further to the clear ex-
planations by the Special Rapporteur, he was more com-
fortable with article 32. As to the wording, he agreed
that the proper term to use was "recourse". He would
suggest that articles 32 and 33 should be included in the
draft between square brackets in order to invite the views
of Governments.

45. Mr. ARANGIO-RUIZ said that, following the sug-
gestion to merge articles 32 and 33, it should be possible
to devise wording to specify that the rule of non-
discrimination applied not only to judicial proceedings
but also to substance, namely to compensation, which
was the subject-matter of both articles.

46. Mr. TOMUSCHAT said he was opposed to the
suggestion to merge articles 32 and 33, for a merger
would only combine all of the difficulties which were in-
herent in those two provisions. Special care should be
taken with the French version of article 33, which should
be prepared at the same time as the English version.

47. The CHAIRMAN, speaking as a member of the
Commission, said that the question of access was par-
ticularly important for the plaintiff.

48. Speaking as Chairman, he invited the Commission
to go into recess to enable a small informal group to
work out a new text for articles 32 and 33.

The meeting was suspended at 11.40 a.m. and re-
sumed at 12.35 p.m.

49. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the small informal group had examined the
possibility of revising article 32 but had decided to pre-
pare a new text which combined articles 32 and 33 and
which read:

' 'Article 32. Non-discrimination

"Watercourse States shall not discriminate on the
basis of nationality or residence:

"(a) in ensuring that compensation or other relief
is available for appreciable harm caused to other
States by activities within their territories related to an
international watercourse to the same extent as for
harm caused within their territories by such activities;

"(/>) granting access to judicial or other proce-
dures to any natural or juridical person who has suf-
fered appreciable harm as a result of an activity re-
lated to an international watercourse or is exposed to
a threat thereof."

50. In the proposed new text, subparagraph (a) dealt
with non-discrimination with regard to access to com-
pensation and reflected the contents of the former article
32. Subparagraph (b) dealt with non-discrimination with
regard to access to judicial and other procedures and em-
bodied the contents of the former article 33.

51. Mr. CALERO RODRIGUES said that, despite
their efforts, for which he was grateful, the members of
the informal group had not succeeded in producing a sat-
isfactory text. The wording of the new article contained
many of the earlier ambiguities, and was not at all clear.
He would have been prepared to accept article 32 as re-
vised and as further amended during the discussion, but
he could not accept the new text, which merged articles
32 and 33. He suggested that article 32 should be ap-
proved in its amended form and that both article 32 and
article 33 should be placed in square brackets.

52. Mr. RAZAFINDRALAMBO said he agreed with
the suggestion by Mr. Calero Rodrigues, although he
was not, a priori, opposed to the new article 32. There
was a difference between the article's two provisions in
that subparagraph (a) referred to the right to compensa-
tion in the event of appreciable harm being caused, while
subparagraph (b) dealt with the principle of access to ju-
dicial procedures. That difference explained why the last
words "or is exposed to a threat thereof" appeared in
subparagraph (b) and not in subparagraph (a). As a mat-
ter of drafting, he suggested that the last part of subpara-
graph (b) "as a result . . . threat thereof" should be de-
leted.

53. Mr. SOLARI TUDELA said he had misgivings
about the new formulation. The reference in subpara-
graph (a) to compensation being made available for ap-
preciable harm would appear to impose on the water-
course State an international obligation to set up a fund
to guarantee payment of the compensation. The new text
obviously went much beyond the framework agreement
under consideration.

54. The phrase "in accordance with their legal sys-
tems", which formed part of the original text of article
33, was no longer found in subparagraph (b). It was fun-
damental and he could not accept its elimination. He
proposed that article 32 should be left aside for the time
being, as had indeed been suggested by the Special Rap-
porteur, and article 33 should be retained in the draft.

55. Mr. HAYES said he understood that, in the new
version of article 32, subparagraph (a) replaced article
32 itself and subparagraph (b) replaced article 33. The
effect of the two articles, as they had stood previously,
was to remove the obstacle to non-nationals obtaining
access to the courts to present their claims on an equal
footing with nationals. The same remedies were, more-
over, to be provided for harm caused both outside and
inside the State where the activity took place. The new
text was likewise based on the principle of non-
discrimination. However, subparagraph (a) of the new
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text did not convey the same meaning as article 32 in the
version presented by the Special Rapporteur. In combi-
nation with the chapeau, its effect was to prohibit dis-
crimination on the basis of nationality or residence in re-
spect of harm occurring outside the watercourse State.
However, a State could comply with the new article 32
by providing no remedy at all for harm occurring outside
it, if none was available to its own nationals. Certainly,
that would be non-discrimination in the literal sense, but
it would not be very helpful to non-nationals, who were
more likely to be affected. If the Commission now de-
cided to abandon the original article 32, he did not con-
sider that subparagraph (a) of the new draft would be a
satisfactory substitute.

56. Mr. Sreenivasa RAO said he agreed with
Mr. Calero Rodrigues that, instead of adopting the new
draft article 32, the two previous drafts should be
adopted together with the amendments proposed, and
placed in square brackets. There was no disagreement on
the principle of compensation, although the harm itself
was not defined: it could consist of environmental or in-
dustrial damage, personal injury, loss of property, forfei-
ture of a private right, among other things, and as yet
there was no agreement on a common threshold. The
real problems of compensation began only at the stage of
implementation. Those difficulties were the stuff of
inter-State relations, and there was no need for private
remedies to be included. In some cases, the State con-
cerned would be unable to provide compensation, even if
it was willing to do so. The draft ignored all the difficul-
ties associated with compensation, including the issue of
liability. Those problems could not be resolved in a
single text.

57. Mr. ARANGIO-RUIZ supported the solution pro-
posed by Mr. Calero Rodrigues.

58. Mr. NJENGA suggested that the Commission, in-
stead of placing the two articles in square brackets,
should insert a footnote in its report stating that they had
not received the full endorsement of the Commission,
and that further discussion was needed in the Sixth Com-
mittee.

59. Mr. SHI said the new text offered no real improve-
ment and might even make matters worse. At the Com-
mission's forty-second session, he had commended the
efforts of the Special Rapporteur to avoid politicizing
disputes concerning harm caused to individuals or juridi-
cal persons; but he had also warned that the two draft ar-
ticles would be very difficult for some States to accept,
and it would be best to present them in the form of an
optional protocol.4 He now felt that the best solution
would be to delete them altogether. However, he could
agree to the proposal of Mr. Calero Rodrigues, if it com-
manded general support.

60. Mr. EIRIKSSON said he had no objection to either
of the two articles, or to the proposed merger. As a solu-
tion to the present impasse, however, he could willingly
agree to both articles being placed in square brackets.

4 See Yearbook ... 1990, vol. I, 2164th meeting, para. 45.

61. Mr. BEESLEY urged that the two articles should
be kept separate. The new text would lead to a kind of
internal discrimination, since it gave access to the courts
in cases of appreciable harm, or risk of harm, but pro-
vided compensation only for the former. Certain situ-
ations might fall between the two stools. The Commis-
sion should perhaps allow itself some time for reflection
before making a decision.

62. Mr. TOMUSCHAT said it would be best to place
the earlier versions of article 32, as amended, and of arti-
cle 33, in square brackets. It was the only practicable so-
lution, short of abandoning both articles, which would be
regrettable. He was not satisfied with the new draft,
which had given rise to misunderstandings; it was not
correct, as Mr. Solari Tudela had implied, that States
would have a subsidiary duty to compensate for harm
caused.

63. Mr. BARSEGOV said that the draft produced by
the informal group illustrated the complexity of the sub-
ject. However, it also ran counter to the thrust of the
draft articles, and tended to undermine the Commis-
sion's previous work on the topic. States should them-
selves be invited to consider the problems associated
with articles 32 and 33, which should therefore be placed
in square brackets in the Commission's report.

64. Mr. SEPULVEDA GUTIERREZ said he could not
accept the informal group's text. Moreover, article 32
had already led to serious reservations in its previous
form. He agreed with the solution proposed by
Mr. Calero Rodrigues.

65. Mr. MAHIOU said he shared that view. No satis-
factory compromise text had yet emerged; indeed, it was
not yet clear whether it was possible to combine articles
32 and 33.

66. Mr. CALERO RODRIGUES suggested another so-
lution: to refer the two articles back to the Drafting
Committee.

67. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) suggested that the two articles could be taken up by
the Drafting Committee when the rest of the Commit-
tee's work was completed. If the Commission was un-
able to accept it, article 32 should be abandoned and a
paragraph should be included in the report reflecting the
discussion on the article and the differences of view that
had emerged. He noted that no fundamental objections
had been voiced in connection with article 33.

68. Mr. Sreenivasa RAO said that, in view of the lim-
ited time available, the only realistic solution was to put
both texts in square brackets, incorporating in the report
the suggestions made about courses of action under do-
mestic law.

69. Mr. CALERO RODRIGUES, speaking on a point
of order, withdrew his suggestion to refer the texts back
to the Drafting Committee.

70. Mr. BARSEGOV said that it would be useful to re-
fer the texts, in square brackets, to the Sixth Committee,
with a full explanation of the difficulties. Governments
could then assist in solving the complex problems in-
volved.
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71. Mr. TOMUSCHAT said that, since the Special
Rapporteur would have to reply fully to the points
raised, the debate should be adjourned until the next
meeting.

72. Mr. BARSEGOV supported that proposal, adding
that the Commission could continue its discussion later
in the day.

73. The CHAIRMAN suggested that the discussion
should be held over until the next meeting.

It was so agreed.

The meeting rose at 1.20 p.m.

2231st MEETING

Thursday, 27 June 1991, at 10.10 a.m.

Chairman: Mr. Abdul G. KOROMA

Present: Mr. Al-Qaysi, Mr. Arangio-Ruiz, Mr. Barse-
gov, Mr. Beesley, Mr. Calero Rodrigues, Mr. Diaz Gon-
zalez, Mr. Eiriksson, Mr. Francis, Mr. Graefrath, Mr.
Hayes, Mr. Mahiou, Mr. McCaffrey, Mr. Njenga, Mr.
Ogiso, Mr. Pawlak, Mr. Pellet, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Roucounas, Mr. Sepulveda Gu-
tierrez, Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr. To-
muschat.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/436,1 A/CN.4/
L.456, sect. D, A/CN.4/L.458 and Corr.l and
Add.l, ILC(XLIII)/Conf.Room Doc.2)

[Agenda item 5]

DRAFT ARTICLES PROPOSED BY
THE DRAFTING COMMITTEE {continued)

1. The CHAIRMAN, recalling that, at the previous
meeting, article 32 had been left pending, since no agree-
ment had been reached despite an extensive debate, sug-
gested that the Commission should deal first with article
33, which had already been introduced by the Chairman
of the Drafting Committee.2

ARTICLE 33 (Non-discrimination) (concluded)

2. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the basic purpose of the article was to
oblige watercourse States not to discriminate between

their own citizens and foreigners in granting access to
their courts in respect of harm or threat of harm arising
from watercourse activities carried out in their territo-
ries. In that connection, the Drafting Committee did not
consider that the practice in the domestic law of some
countries of requiring foreigners to post a bond in order
to be given access to the courts was discriminatory. The
article merely prohibited discrimination on the basis of
nationality or residence. The wording adopted by the
Committee was much simpler than that of article 4
(Equal right of access) which had been proposed by the
Special Rapporteur in the annex to his sixth report.3 Arti-
cle 33 now consisted of only one paragraph and the ref-
erence to "the watercourse State of origin" had been
omitted.

3. Article 33 had been adopted by the Drafting Com-
mittee with a reservation by one of its members, but it
had not been placed in square brackets.

4. Mr. McCAFFREY (Special Rapporteur) said it was
clearly understood that watercourse States were required
to grant nationals or residents of other States access to
judicial procedures only where such access was provided
for their own nationals. There was no question of requir-
ing them to amend their internal law to enable individu-
als from other countries to obtain easier access to their
courts.

5. The principle of non-discrimination, which was al-
ready part of State practice, had been formally enshrined
in almost all modern-day instruments adopted in the en-
vironmental field. For instance, article 2, paragraph 6, of
the Convention on Environmental Impact Assessment in
a Transboundary Context, adopted in 1991 by ECE,
stipulated that:

The Party of origin shall provide . . . an opportunity to the public
. . . to participate in relevant environmental impact assessment proce-
dures . . . and shall ensure that the opportunity provided to the public
of the affected party is equivalent to that provided to the public of the
Party of origin.

Another example was to be found in the Guidelines on
responsibility and liability regarding transboundary
water pollution, which had also been prepared by ECE
and which provided that victims of pollution had the
right to institute proceedings in the competent courts of
the place where the harm had occurred.4 The Protocol on
Liability and Compensation for Damage Resulting from
the Transboundary Movements and Disposal of Hazard-
ous Wastes and Other Wastes, which was currently un-
der consideration and would be annexed to the Basel
Convention on the same subject, also provided for equal
access to the courts of the State of origin.

6. The basic idea contained in article 33 should not
prove too controversial.

7. Mr. SHI said that it would certainly be a valuable
achievement if the Commission could adopt article 33 on
first reading. In a spirit of cooperation, he would there-
fore withdraw the proposal he had made at the 2230th
meeting that the article should be deleted altogether. He
was willing to accept it as it was.

1 Reproduced in Yearbook ...1991, vol. II (Part One).
2 For text, see 2230th meeting, para. 6.

3 See 2229th meeting, footnote 3.
4 See document ENVWA/R.45, annex.


