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Annex

REPORT OF THE WORKING GROUP ON A DRAFT STATUTE
FOR AN INTERNATIONAL CRIMINAL COURT

A. Introduction

1. Pursuant to the decision taken by the International
Law Commission at its 2298th meeting on 17 May 1993
to re-establish the Working Group on a draft statute for
an international criminal court,1 the Working Group2

held 223 meetings between 17 May and 16 July 1993.

2. The terms of reference given by the Commission to
the Working Group were in accordance with paragraphs
4, 5 and 6 of General Assembly resolution 47/33 entitled
"Report of the International Law Commission on the
work of its forty-fourth session". Paragraphs 4, 5 and 6
of that resolution read:

[The General Assembly,]

4. Takes note with appreciation of chapter II of the report of the
International Law Commission, entitled "Draft Code of Crimes
against the Peace and Security of Mankind", which was devoted to
the question of the possible establishment of an international criminal
jurisdiction;

5. Invites States to submit to the Secretary-General, if possible
before the forty-fifth session of the International Law Commission,
written comments on the report of the Working Group on the question
of an international criminal jurisdiction;

6. Requests the International Law Commission to continue its
work on the question by undertaking the project for the elaboration of
a draft statute for an international criminal court as a matter of priority
as from its next session, beginning with an examination of the issues
identified in the report of the Working Group and in the debate in the
Sixth Committee with a view to drafting a statute on the basis of the
report of the Working Group, taking into account the views expressed
during the debate in the Sixth Committee as well as any written com-
ments received from States, and to submit a progress report to the
General Assembly at its forty-eighth session.

3. The Working Group had before it the report of the
Working Group on the question of an international
criminal jurisdiction which was contained in the annex
to the Commission's report at its forty-fourth session;4

the eleventh report of the Special Rapporteur, Mr. Dou-
dou Thiam, on the topic "Draft Code of Crimes against
the Peace and Security of Mankind";5 the comments of

1 The Commission, at its 2300th meeting on 25 May 1993, decided
that the Working Group on the question of an international criminal
jurisdiction should, henceforth, be called "Working Group on a draft
statute for an international criminal court".

2 For the composition of the Working Group, see chap. I, para. 9,
above.

3 This does not include the meetings held by the various subgroups
referred to in paragraph 5 below.

4 Yearbook .. . 1992, vol. II (Part Two), annex.
5 Yearbook . . . 1992, vol. II (Part One), document A/CN.4/449.

Governments on the report of the Working Group on the
question of an international criminal jurisdiction;6 sec-
tion B of the topical summary of the discussion held in
the Sixth Committee of the General Assembly during its
forty-seventh session, prepared by the Secretariat
(A/CN.4/446); the report of the Secretary-General pursu-
ant to paragraph 2 of Security Council resolution 808
(1993) and a compilation prepared by the Secretariat of
draft statutes for an international criminal court elabo-
rated in the past either within the framework of the
United Nations or by other public or private entities.

4. During the initial meetings, the Working Group, as a
whole, examined a series of draft provisions dealing with
the more general and organizational aspects of a draft
statute for an international criminal court: judges, Regis-
trar, composition of chambers, etc., reaching, in many
instances, a preliminary understanding on many of the
draft provisions, or at least the basis on which provisions
on those subjects could be drafted.

5. Subsequently, and in order to expedite its work, the
Working Group decided to create three subgroups deal-
ing^ respectively and primarily with the following sub-
jects: jurisdiction and applicable law; investigation and
prosecution; and cooperation and judicial assistance. At
a later stage, new subjects, identified as pertaining to the
statute for an international criminal court, were also dis-
tributed among the various subgroups.

6. Further to the discussion of the reports of the various
subgroups, which contained draft provisions on the vari-
ous subjects allocated to them, the Working Group pro-
duced a preliminary consolidated draft text for a statute
which was submitted for further examination by the
Working Group.

7. The preliminary consolidated text elaborated by the
Working Group is divided into seven main parts: Part 1
dealing with the establishment and composition of the
tribunal; Part 2 on jurisdiction and applicable law; Part 3
on investigation and commencement of prosecution; Part
4 dealing with the trial; Part 5 on appeal and review; Part
6 on international cooperation and judicial assistance and
Part 7 on enforcement of sentences.

8. Some of the provisions or parts thereof are still be-
tween square brackets either because the Working Group
could not yet reach a general agreement either on the
contents of the proposed provision or on its formulation,

6 Ibid., document A/CN.4/452 and Add.l.
7 Document S/25704 and Corr.l and Add.l.
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or in order to receive guidance from the General Assem-
bly.

9. In numerous instances, the commentaries to the draft
articles explain the special difficulties which the Work-
ing Group had encountered in drafting a provision on a
given subject, the various views to which it gave rise or
the reservations which it aroused.

Article 2. Relationship of the Tribunal
to the United Nations

[The Tribunal shall be a judicial organ of the
United Nations.]

[The Tribunal shall be linked with the United Na-
tions as provided for in the present Statute.]

10. The Working Group feels that the views of the
General Assembly would be particularly welcome on the
points referred to in paragraphs 8 and 9 above and it pro-
poses that the Commission so indicate in its report to the
General Assembly.

11. In laying down the general orientation of the draft
statute, the Working Group was guided by the recom-
mendations of the Commission at its forty-fourth ses-
sion8 and the report of the Working Group9 but also took
into account the views expressed thereon by Govern-
ments either in the Sixth Committee (A/CN.4/446, sect.
B) or in their written comments.10

12. The draft statute prepared by the Working Group is
called "Draft statute for an international criminal tribu-
nal" because, as explained below in the commentary to
article 5, the Working Group felt that the three organs
contemplated in the draft, namely the "Court" or judi-
cial organ, the "Registry" or administrative organ and
the "Procuracy" or prosecutorial organ had, for concep-
tual, logistical and other reasons, to be considered in the
draft statute as constituting an international judicial sys-
tem as a whole.

13. The draft statute for an international criminal court
prepared by the Working Group is set out below. It is
understood that it is a preliminary version; the Working
Group intends to return to it, and finalize its work
thereon should the Working Group be reconvened by the
Commission at its next session.

B. Draft statute for an international criminal
tribunal and commentaries thereto

PART 1

ESTABLISHMENT AND COMPOSITION
OF THE TRIBUNAL

Article 1. Establishment of the Tribunal

There is established an International Criminal
Tribunal (hereinafter "the Tribunal"), whose juris-
diction and functioning shall be governed by the pro-
visions of the present Statute.

8 See Yearbook... 7992, vol. II (Part Two), p. 16, document
A/47/10, para. 104.

9 See footnote 4 above.
10 See footnote 6 above.

Article 3. Seat of the Tribunal

1. The seat of the Tribunal shall be established
a t . . .

2. The [Tribunal] [Secretary-General of the
United Nations] shall, with the approval of [the Gen-
eral Assembly], conclude an agreement with the State
of the seat of the Tribunal, which will regulate the re-
lationship between that State and the Tribunal.

Article 4. Status of the Tribunal

1. The Tribunal is a permanent institution open
to States Parties to the Statute of the Tribunal (here-
inafter "State Parties") and to other States in accord-
ance with this Statute. It shall sit when required to
consider a case submitted to it.

2. The Tribunal shall enjoy in the territory of
each of the States Parties such legal capacity as may
be necessary for the exercise of its functions and the
fulfilment of its purposes.

Commentary

(1) Part 1 of the draft statute, dealing with the estab-
lishment and composition of the Tribunal, may be con-
sidered, according to their subject-matter, in several
groupings.

(2) Articles 1 to 4 refer to aspects closely linked to the
nature of the Tribunal and deal with its establishment
(article 1), its relationship with the United Nations (arti-
cle 2), its seat (article 3) and its status (article 4).

(3) The purpose of the establishment of the Tribunal,
contemplated in article 1, is to provide a venue for the
fair trial of persons accused of crimes of an international
character, in circumstances where other trial procedures
may not be available or may be otherwise less prefer-
able.

(4) The brackets around the two paragraphs of article
2 reflect two divergent views expressed in the Working
Group, also reflected in the plenary discussion,11 on the
relationship of the Tribunal to the United Nations. While
some members were in favour of the Tribunal becoming
an organ of the United Nations, others felt that this
might require amendment to the Charter of the United
Nations and advocated another kind of link with this
Organization such as a treaty of cooperation along the
lines of those between the United Nations and its
specialized agencies, a separate treaty providing for the

11 See chap. II, paras. 60 and 61 above.
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election of judges by the General Assembly, or other or-
gan. It was generally believed that there would be an ad-
vantage in at least some sort of a formal linking between
the Tribunal and the United Nations, not only in the
authority and permanence which the Tribunal would ac-
quire thereby, but because a part of the Court's jurisdic-
tion might depend upon decisions by the Security Coun-
cil (see article 24 of the draft). In this connection some
members pointed out that such a linkage might be con-
ferred by the Tribunal's establishment as a subsidiary or-
gan of the General Assembly, or in such other way as the
United Nations might decide, and need not necessarily
involve budgetary obligations for, or participation by, all
States Members of the United Nations (see article 7 on
election of judges).

(5) The bracketed portions of article 3, paragraph 2,
and the final language to be chosen are, of course, de-
pendent on the solution to be adopted under article 2.

(6) For its part, article 4, paragraph 1, reflects the vir-
tues of flexibility and cost-reduction advocated by the
report of the Working Group at the forty-fourth session
of the Commission.12 While the Tribunal is a permanent
institution, it shall sit only when required to consider a
case submitted to it (see article 36). Some members felt
that the rule according to which the Tribunal shall sit
only when required, was incompatible with the neces-
sary permanence, stability and independence of a true in-
ternational criminal tribunal.

Article 5. Organs of the Tribunal

The Tribunal shall consist of the following organs:

(a) The Court, which shall consist of 18 judges
elected in accordance with article 7;

(b) The Registry, as provided in article 12;

(c) The Procuracy, as provided in article 13.

Commentary

(1) Article 5 lays down the overarching structure of
the international judicial system to be created, which is
called the "Tribunal" and its component parts, namely,
the "Court" or judicial organ, the "Registry" or admin-
istrative organ and the "Procuracy", or prosecutorial or-
gan. It was felt in the Working Group that, for concep-
tual, logistical and other reasons, the three organs had to
be considered in the draft statute as constituting an inter-
national judicial system as a whole, notwithstanding the
necessary independence which has to exist, for ethical
and fair trial reasons, between the judicial branch (court)
and the prosecutorial branch (procuracy) of that system.

(2) The name "Tribunal" was chosen for designating
the international judicial system as a whole because of
its well-established credentials in international criminal
law, even though in some national criminal systems it
might bring connotations of a court of a lower level,

12 See footnote 4 above.

which is not at all the meaning which the word is given
in the draft statute.

(3) Special care was taken in various articles through-
out the draft statute to refer, as the case may be, to the
Tribunal as a whole, or to the Court, in particular.

(4) At its next session, in 1994, the Working Group
will reconsider the appropriateness of the name provi-
sionally given to the jurisdictional mechanism. At pres-
ent the overall institution is called the "Tribunal",
whereas its specific jurisdictional component is called
the "Court". The Working Group wishes to stress that
this terminological issue has no substantive importance.

Article 6. Qualifications of judges

The judges shall be persons of high moral charac-
ter, impartiality and integrity who possess the qualifi-
cations required in their respective countries for ap-
pointment to the highest judicial offices. In the
overall composition of the Court, due account shall
be taken of the experience of the judges in criminal
law, international law, including international hu-
manitarian law and human rights law.

Article 7. Election of judges

1. The judges shall be elected by majority vote of
the States Parties to this Statute.

2. Each State Party may nominate for election
one person who possesses the qualifications specified
in article 6, and who is willing and able to serve as
may be required on the Court.

3. The election of judges shall be by secret ballot.

4. No two judges may be nationals of the same
State.

5. States Parties should strive to elect persons
representing diverse backgrounds and experience,
with due regard to representation of the major legal
systems.

6. Judges hold office for a term of 12 years and
are not eligible for re-election. A judge shall, how-
ever, continue in office in order to complete any case
the hearing of which has commenced.

7. At the first election, 6 judges chosen by lot
shall serve for a term of 4 years and are eligible for
re-election; 6 judges (chosen by lot) shall serve for a
term of 8 years, and the remainder shall serve a term
of 12 years.

Article 8. Judicial vacancies

1. In the event of a vacancy, a replacement judge
may be elected in accordance with article 7.

2. Judges elected to fill a vacancy shall serve for
the remainder of their predecessor's term, and if that
period is less than four years, are eligible for re-
election for a further term.
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Article 9. Independence of judges

In their capacity as members of the Court, the
judges shall be independent. Judges shall not engage
in any activity which interferes with their judicial
functions, or which is likely to affect confidence in
their independence. In case of doubt, the Court shall
decide.

Article 10. Election and functions of the President
and Vice-Presidents

1. The President, as well as the first and second
Vice-Presidents, shall be elected by the absolute ma-
jority of the judges.

2. The President and the Vice-Presidents shall
serve for a term of three years or until the end of
their term of office on the Court, whichever is earlier.

3. The President and the Vice-Presidents shall
constitute the Bureau which, subject to this Statute
and the Rules, shall be responsible for the due ad-
ministration of the Court, and other functions as-
signed to it under the Statute.

4. The first or second Vice-President, as the case
may be, may act in place of the President on any oc-
casion where the President is unavailable or ineligible
to act.

Article 11. Disqualification of judges

1. Judges shall not participate in any case in
which they have previously been involved in any ca-
pacity whatsoever, or in which their impartiality
might reasonably be doubted on any ground, includ-
ing an actual, apparent or potential conflict of inter-
est.

2. A judge who feels disqualified under para-
graph 1 or for any other reason in relation to a case
shall so inform the President.

3. The accused may also request the disqualifica-
tion of a judge under paragraph 1.

4. Any question concerning the disqualification
of a judge shall be settled by a decision of the abso-
lute majority of the chamber concerned. The cham-
ber shall be supplemented for that purpose by the
President and the two Vice-Presidents of the Court.
The challenged judge shall not take part in the deci-
sion.

Commentary

(1) Articles 6 to 11 deal with the first of the three or-
gans making up the international criminal judicial sys-
tem to be established, namely the Court. They deal with
its composition as well as with the status of the judges
and the Court's Bureau and cover, in particular, the
qualifications of judges (article 6); the election of judges
(article 7), judicial vacancies (article 8), the independ-
ence of judges (article 9), the election of the Court's

President and Vice-Presidents (article 10) and the dis-
qualification of judges (article 11).

(2) As regards article 7, providing for the election of
judges by majority vote of the States parties to the Stat-
ute it was made clear in the Working Group that, under
paragraph 2, a State party could nominate a national of
another State party. Article 7 originally contained in its
paragraph 3 some terminology between brackets to the
effect that the election would be conducted by [the
Secretary-General of the United Nations] in accordance
with a procedure laid down by the [General Assembly].
Given the lack of definition at this stage and as ex-
plained in the commentary to article 2 of the kind of link
that the Court will have with the United Nations, the
Working Group decided to delete those phrases.

(3) As to the relatively long period of 12 years for the
term of office of the judges provided for in article 7,
paragraph 6, it was agreed in the Working Group that
this should be considered as a sort of trade-off for the
prohibition of their re-election. It was felt that, unlike
judges of ICJ, the special nature of an international
criminal institution advocated in favour of the non-re-
election principle. The only exceptions are contained in
article 7, paragraph 7, and in article 8, paragraph 2, on
judicial vacancies.

(4) In drafting article 9 on the independence of judges,
the Working Group took into account, on the one hand,
the desirability that such an independence be effectively
ensured and, on the other hand, the fact that the pro-
jected court is not a full-time body and therefore, in ac-
cordance with article 17, judges are not paid a salary but
only a daily allowance and expenses related to the per-
formance of their functions. This is why article 9, with-
out ruling out the possibility that the judge may perform
other salaried functions (as also contemplated in article
17, paragraph 3), endeavoured to define the criteria con-
cerning activities which might compromise the inde-
pendence of judges and from the exercise of which the
latter should abstain. For instance, it was clearly under-
stood that a judge of the Court could not be, at the same
time, a member or official of the Executive Branch of
Government. In case of doubt, the Court shall decide.

(5) Article 10 on election and functions of the Presi-
dent and Vice-Presidents of the Court is important be-
cause they compose the Court's Bureau which is given
specific functions under the Statute. Some members of
the Working Group argued strongly that the Court
should have a full-time President, who would reside at
the seat of the Court and be responsible under the Statute
for its judicial functioning. Others stressed the need for
flexibility, and the character of the Court as a body
which would only be convened as necessary: in their
view a requirement that the President be full-time might
unnecessarily restrict the range of candidates for the po-
sition. It was agreed that the provision would not prevent
the President from becoming full-time if circumstances
required it. The question concerning the possibility of
election by postal ballot was discussed in the Working
Group and not ruled out, but it was felt that this was a
matter for the internal rules of the Court to decide. Some
members also suggested that the internal rules of the
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Court could address the matter of possible alternates for
the President and Vice-Presidents.

(6) Article 77 on disqualification of judges contains, in
its paragraph 7, the general grounds which should lead
to the disqualification of a judge in any given case. It
was understood in the Working Group that the words
"in any case in which they have previously been in-
volved in any capacity whatsoever" covered also the
judge's participation in the same case as Prosecutor or
defence lawyer. Paragraphs 2 and 3 deal with who may
initiate the disqualification process, namely the judge
himself (para. 2) or the accused (para. 3). The decision,
according to paragraph 4, always rests with the chamber
concerned, which would be supplemented for that pur-
pose by the President and the two Vice-Presidents of the
Court. There was also some discussion in the Working
Group on whether a limit should be placed on the num-
ber of judges whose disqualification an accused could
request, and on whether the same quorum should be re-
quired for disqualifications under paragraph 1 or "for
any other reason" under paragraph 2. The Working
Group would welcome comments of the General Assem-
bly on both points.

Article 12. Election and functions of the Registrar

1. On the proposal of the Bureau the judges of
the Court, by an absolute majority, shall elect the
Registrar, by secret ballot, who shall be the principal
administrative officer of the Court.

2. The Registrar:

(a) shall be elected for a seven-year term, and eli-
gible for re-election;

(b) shall be available on a full-time basis, but may
with the permission of the Bureau exercise such other
functions within the United Nations system as are not
inconsistent with his office as Registrar.

3. The Bureau may appoint or authorize the ap-
pointment of such other staff of the Registry as may
be necessary.

4. The staff of the Registry shall be subject to
Staff Regulations drawn up by the Registrar, so far
as possible in conformity with the United Nations
Staff Regulations and Staff Rules and approved by
the Court.

Article 13. Composition, functions and powers
of the Procuracy

1. The Procuracy shall be composed of a Pros-
ecutor, who shall be the Head of the Procuracy, a
Deputy Prosecutor and such other qualified staff as
may be required.

2. The Prosecutor and the Deputy Prosecutor
shall be of high moral character and possess the high-
est level of competence and experience in the conduct
of investigations and prosecutions of criminal cases.
They shall be elected by a majority vote of the States
Parties to this Statute from among candidates nomi-

nated by the States Parties thereto for a term of five
years and be eligible for re-election.

3. The States Parties shall, unless otherwise de-
cided, elect the Prosecutor or Deputy Prosecutor on a
standby basis.

4. The Procuracy, as a separate organ of the Tri-
bunal, shall act independently, and shall not seek or
receive instructions from any Government or any
source.

5. The Prosecutor shall appoint such staff as are
necessary to carry out the responsibilities of the of-
fice.

6. The Prosecutor, upon receipt of a complaint
pursuant to article 28, shall be responsible for the in-
vestigation of the crime alleged to have been commit-
ted and the prosecution of the accused for crimes re-
ferred to in articles 22 and 26.

7. The Prosecutor shall not act in relation to a
complaint involving a person of the same nationality.
In any case where the Prosecutor is unavailable or
disqualified, the Deputy Prosecutor shall act as
Prosecutor.

Commentary

(1) Article 12 on election and functions of the Regis-
trar and article 13 on the composition, functions and
powers of the Procuracy deal with the two other organs
which compose the international judicial system to be
established.

(2) The Registrar, who is elected by the Court, is the
principal administrative officer of the Court and is, un-
like the judges, eligible for re-election. He performs im-
portant functions under the Statute such as notifications,
reception of declarations of the Court's jurisdiction, and
the like. Article 12 regulates not only the election of the
Registrar but also the appointment of the Registry staff
and the rules which apply to the latter.

(3) As to the Procuracy, provided for in article 13 and
composed of the Prosecutor, a Deputy Prosecutor and
such other qualified staff as may be required, great em-
phasis has been placed in the Working Group on the
sense that, although being an organ pertaining to the
global international judicial system to be created, it
should be independent in the performance of its func-
tions and it should be separate from the Court's struc-
ture. This is why the article proposes that the election of
the Prosecutor and Deputy Prosecutor be carried out not
by the Court but by a majority of States parties to the
Statute. It should however be noted that paragraph 4
also provides that the Prosecutor shall not seek to receive
instructions from any Government or any source, as it
acts, really, as a representative of the whole international
community.

(4) An earlier version of paragraph 5 contained the
words [in consultation with the Bureau] between brack-
ets, in connection with the appointment by the Prosecu-
tor of the staff of the Procuracy. They were deleted be-
cause the Working Group felt that the need to consult
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with the Court's Bureau for appointing the Procuracy's
staff might compromise the Prosecutor's independence.
Some members, however, were of the view that the func-
tions of the Court and those of the Procuracy should be
related.

(5) Paragraph 6 spells out the main functions of the
Prosecutor, namely the investigation of the crime and the
prosecution of the accused. Paragraph 7, however, in
keeping with the preoccupation of the Working Group to
preserve the Prosecutor's independence, provides that
the Prosecutor shall not act in relation to a complaint in-
volving a person of his/her nationality.

Article 14. Solemn undertaking

Before commencing to exercise their functions un-
der this Statute, members of the Tribunal shall make
a public and solemn undertaking to do so impartially
and conscientiously.

Article 15. Loss of office

1. Judges shall not be deprived of their office un-
less, in the opinion of two thirds of the judges of the
Court, they have been found guilty of proven miscon-
duct or a serious breach of this Statute.

2. Where the Prosecutor, the Deputy Prosecutor
or the Registrar is found, in the opinion of two thirds
of the Court, guilty of proven misconduct or in seri-
ous breach of this Statute, he or she shall be removed
from office.

Article 16. Privileges and immunities

1. Judges shall enjoy, while performing their
functions in the territory of States Parties, the same
privileges and immunities as those accorded to judges
of the International Court of Justice.

2. Counsel, experts and witnesses shall enjoy,
while performing their functions in the territory of
States Parties, the same privileges and immunities as
those accorded to counsel, experts and witnesses in-
volved in proceedings before the International Court
of Justice.

3. The Registrar, the Prosecutor, the Deputy
Prosecutor and other officers and staff of the Tribu-
nal shall enjoy, while performing their functions in
the territory of the States Parties the privileges and
immunities necessary to the performance of their
functions.

4. The judges may, by a majority, revoke the im-
munity of any person referred to in paragraph 3
other than the Prosecutor. In the case of officers and
staff of the Tribunal, they may do so only on the rec-
ommendation of the Registrar or the Prosecutor, as
the case may be.

Article 17. Allowances and expenses

1. The President shall receive an annual allow-
ance.

2. The Vice-Presidents shall receive a special al-
lowance for each day they exercise the functions of
the President.

3. The judges shall receive a daily allowance
during the period in which they exercise their func-
tions, and shall be paid for the expenses related to the
performance of their functions. They may continue to
receive a salary payable in respect of another position
occupied by them consistent with article 9.

Article 18. Working languages

The working languages of the Tribunal shall be
English and French.

Commentary

(1) Articles 14 to 18 deal with aspects related to the
beginning and end of the judges' functions, and to the
work of the judges and the Court and the performance of
their functions. They deal with solemn undertaking (arti-
cle 14), loss of office (article 15), privileges and immun-
ities (article 16), allowances and expenses (article 17)
and working languages (article 18).

(2) Article 15 on loss of office contains, in both its
paragraphs, essentially the same provision for Judges,
the Prosecutor, the Deputy Prosecutor or the Registrar,
namely: removal from office due to proven misconduct;
or breach of the Statute, in cases in which a decision to
that effect is taken by two thirds of the judges. Some
members observed that this provision differed from the
corresponding article of the Statute of the International
Court of Justice (Art. 18) in which case, a judge only ac-
cepted dismissal if, in the unanimous opinion of the
other members of the Court, he had ceased to fulfil the
required conditions. One member, in particular, found it
strange that the Prosecutor could be removed by an or-
gan different from the one that had elected him, and
thought that this might compromise his independence
before the Court.

(3) Article 16 refers to the privileges and immunities
of judges, counsel, experts and witnesses as well as the
Registrar, the Prosecutor, Deputy Prosecutor and other
officers and staff of the Tribunal, while performing their
functions in the territory of States parties to the Court's
Statute. For the purposes of privileges and immunities,
judges of the Court are equated by article 16 to judges of
ICJ, who, according to Article 19 of the Statute of the
International Court of Justice, enjoy diplomatic privi-
leges and immunities when engaged on the business of
the Court. An equation with ICJ is also made in the case
of counsel, experts and witnesses. In this connection, Ar-
ticle 42, paragraph 3, of the Statute of the International
Court of Justice states that the agents, counsel and advo-
cates of parties before the Court shall enjoy the privi-
leges and immunities necessary to the independent exer-
cise of their duties. The functional criterion is also used
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in article 16, paragraph 3, for the privileges and immun-
ities of the Registrar, the Prosecutor and other officers
and staff of the Tribunal, even though those privileges
and immunities may be revoked by a majority of the
judges on the recommendation of the Registrar or Pros-
ecutor, as the case may be. To ensure his independence,
the immunities and privileges of the Prosecutor cannot
be revoked.

(4) Article 17 on allowances and expenses reflects the
fact that, while the proposed court would not be a full-
time body, its President, as explained in the commentary
to article 10, may become full time, if circumstances re-
quire it. Hence the distinction between the daily or spe-
cial allowance proposed for the judges and the Vice-
Presidents and the annual allowance proposed for the
President.

(5) Article 18 which makes English and French the
working languages of the Tribunal should be read in
conjunction with articles 39 and 44, paragraphs 1 (/)
and 2.

Article 19. Rules of the Tribunal

1. The Court may, by a majority of the judges
and on the recommendation of the Bureau, make
rules for the functioning of the Tribunal under this
Statute, including rules regulating:

(a) the conduct of pre-trial investigations, in par-
ticular so as to ensure that the rights referred to in
articles 38 to 44 are not infringed;

(b) the procedure to be followed and the rules of
evidence to be applied in any trial;

(c) any other matter which is necessary for the
implementation of this Statute.

2. Rules of the Tribunal shall forthwith be noti-
fied to all States Parties and shall be published.

Article 20. Internal rules of the Court

Subject to this Statute and to the Rules of the Tri-
bunal, the Court has the power to determine its own
rules and procedures.

Commentary

(1) Both articles 19 and 20 deal with rule making. Ar-
ticle 19 refers to rules of the Tribunal relating to pre-trial
investigations and the conduct of the public trial itself,
and it involves matters concerning the respect of the
rights of the accused, procedure, evidence, and so on.
Article 20, on the other hand, refers to rules necessary
for the internal functioning of the Court, such as meth-
ods of work and ways to conduct the Court's internal
sessions.

(2) Great emphasis was placed by some members on
the distinction between both kinds of rules and this posi-
tion predominated in the Working Group. Some mem-
bers, however, were unconvinced about the existence of
a substantive difference between both kinds of rules.

(3) In connection with article 19, paragraph 1 (b), one
member felt that the matter concerning the adoption of
rules of evidence was too complex and involved enact-
ment of substantive law. Therefore, it should, in princi-
ple, not be part of the Tribunal's competence. It was also
observed, by one member, that a provision should be
added to the article to the effect that in cases not covered
by the rules of procedure and evidence adopted by the
Tribunal, the Tribunal should apply customary standards
in this area. Some members felt that paragraph 1 (Jo) was
intended to cover the most fundamental rules and gen-
eral principles concerning procedure and evidence.

(4) It was understood that article 20 also covered the
power of each chamber to elaborate some procedures.

Article 21. Review of the Statute

A Review Conference shall be held, at the request
of at least [. . .] States Parties after this Statute has
been in force for at least five years:

(a) to review the operation of this Statute;
(b) to consider possible revisions or additions to

the list of crimes contained in article 22 by way of a
Protocol to this Statute or other appropriate instru-
ment and in particular, the addition to that list of the
Code of Crimes against the Peace and Security of
Mankind, if it has then been concluded and has en-
tered into force.

Commentary

The place of article 21 on review of the Statute is still
provisional. The article could be part of the final clauses
of the Statute. Subparagraph (b) is especially related to
Part 2 (Jurisdiction and applicable law), as it would pro-
vide the basis for enlarging the jurisdiction contained in
article 22, incorporating new conventions into its scope,
including the Code of Crimes against the Peace and Se-
curity of Mankind.

PART 2

JURISDICTION AND APPLICABLE LAW

Article 22. List of crimes defined by treaties

The Court may have jurisdiction conferred on it in
respect of the following crimes:

(a) genocide and related crimes as defined by arti-
cles II and HI of the Convention on the Prevention
and Punishment of the Crime of Genocide, of 9 De-
cember 1948;

(b) grave breaches of:

(i) the Geneva Convention for the Amelioration
of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949,
as defined by article 50 of that Convention;

(ii) the Geneva Convention for the Amelioration
of the Condition of Wounded, Sick and Ship-
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wrecked Members of Armed Forces at Sea of
12 August 1949, as defined by article 51 of
that Convention;

(iii) the Geneva Convention relative to the Treat-
ment of Prisoners of War of 12 August 1949,
as defined by article 130 of that Convention;

(iv) the Geneva Convention relative to the Protec-
tion of Civilian Persons in Time of War of
12 August 1949, as defined by article 147 of
that Convention;

(v) Protocol additional to the Geneva Conven-
tions of 12 August 1949, and relating to the
protection of victims of international armed
conflicts (Protocol I), of 8 June 1977, as de-
fined by article 85 of that Protocol;

(c) the unlawful seizure of aircraft as defined by
article 1 of the Convention for the Suppression of Un-
lawful Seizure of Aircraft of 16 December 1970;

(d) the crimes defined by article 1 of the Conven-
tion for the Suppression of Unlawful Acts against the
Safety of Civil Aviation of 23 September 1971;

(e) apartheid and related crimes as defined by ar-
ticle 2 of the International Convention on the Sup-
pression and Punishment of the Crime of Apartheid
of 30 November 1973;

(/) the crimes defined by article 2 of the Conven-
tion on the Prevention and Punishment of Crimes
against Internationally Protected Persons, including
Diplomatic Agents of 14 December 1973;

(g) hostage-taking and related crimes as defined
by article 1 of the International Convention against
the Taking of Hostages of 17 December 1979;

(h) the crimes defined by article 3 of the Conven-
tion for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation and by article 2 of the
Protocol for the Suppression of Unlawful Acts
against the Safety of Fixed Platforms located on the
Continental Shelf, both of 10 March 1988.

Commentary

(1) Part 2, dealing with jurisdiction and applicable
law, is the central core of the draft statute. From the
point of view of the crimes which may give rise to the
Court's jurisdiction, articles 22 to 26 lay down, basi-
cally, two strands of jurisdiction, which are based on a
distinction drawn by the Working Group between trea-
ties which define crimes as international crimes and trea-
ties which merely provide for the suppression of undesir-
able conduct constituting crimes under national law. An
example of the first category of treaties is the Interna-
tional Convention against the taking of Hostages of
17 December 1979. Examples of the second category of
treaties are the Convention on Offences and Certain
Other Acts Committed on Board Aircraft of 14 Septem-
ber 1963 as well as all treaties dealing with the combat-
ing of drug-related crimes, including the United Nations
Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances of 20 December 1988.

(2) Articles 22, 23 and 24 are devoted to the first
strand of jurisdiction mentioned above. The crimes and
the treaties concerned under this strand of jurisdiction

are listed in article 22. In the view of the Working
Group, the two main criteria which led to considering
the crimes contemplated in the treaties listed in article 22
as crimes under international law were (a) the fact that
the crimes are themselves defined by the treaty con-
cerned in such a way that an international criminal court
could apply a basic treaty law in relation to the crime
dealt with in the treaty and (b) the fact that the treaty cre-
ated, with regard to the crime therein defined, either a
system of universal jurisdiction based on the principle
aut dedere autjudicare or the possibility that an interna-
tional criminal tribunal try the crime, or both.

(3) Subparagraph (b) of article 22 does not include the
Protocol Additional to the Geneva Conventions of
12 August 1949 relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol II) because
this Protocol contains no provision concerning grave
breaches.

(4) Article 22 does not list the International Conven-
tion against the Recruitment, Use, Financing and Train-
ing of Mercenaries of 4 December 1989 because this
Convention is not yet in force. If the Convention comes
into force before the Statute is adopted, consideration
could be given to adding the Convention to the list. In
that case the following additional paragraph would be
appropriate:

" (0 crimes related to mercenaries as defined by
articles 2, 3 and 4 of the International Convention
against the Recruitment, Use, Financing and Training
of Mercenaries of 4 December 1989."

(5) As to drug-related crimes, including the crimes re-
ferred to in the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances,
for the reasons expressed under paragraphs (1) and (2)
above, they have not been listed in article 22, even
though the Court may acquire jurisdiction in their re-
spect under the other strand of jurisdiction contemplated
in article 26, paragraph 2 (b).

(6) Some members, for the reasons explained in the
commentary to article 26, felt that the crimes dealt with
in the United Nations Convention against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances met all
the characteristics to be included in the list of article 22.
Some members also felt that the crime of torture as con-
templated in the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
of 10 December 1984, also qualified for inclusion in that
list.

Article 23. Acceptance by States of jurisdiction
over crimes listed in article 22

ALTERNATIVE A

1. A State Party to this Statute may, by declara-
tion lodged with the Registrar, accept at any time the
jurisdiction of the Court over one or more of the
crimes referred to in article 22.

2. A declaration made under paragraph 1 may
be limited to:
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(a) particular conduct alleged to constitute a
crime referred to in article 22;

(b) conduct committed during a particular period
of time;

or may be of general application.

3. A declaration may be made under paragraph
1 for a specified period, in which case it may not be
withdrawn before the end of that period, or for an
unspecified period, in which case six months' notice
of withdrawal must be given to the Registrar. With-
drawal does not affect proceedings already com-
menced under this Statute.

4. A State not a Party to this Statute may, by
declaration lodged with the Registrar, accept at any
time the jurisdiction of the Court over a crime re-
ferred to in article 22 which is or may be the subject
of a prosecution under this Statute.

ALTERNATIVE B

1. Unless it makes the declaration provided for
in paragraph 2, a State becoming Party to this Stat-
ute is deemed to have accepted the jurisdiction of the
Court over any crime referred to in article 22, if it is
a Party to the treaty which defines that crime.

2. A State Party to the present Statute may, by
declaration lodged with the Registrar, indicate that it
does not accept the jurisdiction of the Court over one
or more of the crimes referred to in paragraph 1.

3. The declaration may be made on the ratifica-
tion of or accession to the Treaty embodying this
Statute or at any time thereafter, in which case it
shall come into effect 90 days after being made and it
shall not affect any proceedings already commenced
under this Statute.

4. Declarations may be withdrawn at any time,
with immediate effect.

ALTERNATIVE C

1. A State Party to this Statute may, by declara-
tion lodged with the Registry, accept at any time the
jurisdiction of the Court.

2. Unless otherwise specified, a declaration of ac-
ceptance under paragraph 1 shall be deemed to con-
fer jurisdiction on the Court with regard to all of the
crimes listed in article 22.

3. A declaration of acceptance under paragraph
1 may be limited to: (the rest of the provision as in
paragraphs 2,3 and 4 of alternative A).

Commentary

(1) Article 23 deals with the ways and modalities in
which States may accept the Court's jurisdiction over
crimes listed in article 22.

(2) The system set out in alternative A could be char-
acterized as an "opting in" system whereby jurisdiction

over certain crimes is not conferred automatically on the
Court by the sole fact of becoming a party to the Statute
but, in addition, a special declaration is needed to that ef-
fect. Some members were of the view that this approach
was the one which best reflected the consensual basis of
the Court's jurisdiction and best translated into a formu-
lation the flexible approach to the Court's jurisdiction
which characterized the recommendations of the Work-
ing Group at the Commission's previous session.

(3) In this connection, paragraphs 1, 2 and 3 of alter-
native A deal with acceptance by State parties to the
Court's Statute and to the respective treaties concerned.
Paragraph I provides for the possibility of a general
declaration very much along the lines of the optional
clause contained in Article 36 of the Statute of the Inter-
national Court of Justice. Such a declaration, according
to paragraph 2, may be general or subject to certain
limitations ratione materiae or ratione temporis. In the
latter case, however, paragraph 3 provides for certain
restrictions inspired by the principle of good faith. For
its part, paragraph 4 deals with the possible acceptance
of the Court's jurisdiction over the crimes referred to in
article 22, by States parties to the respective treaties con-
cerned which are not parties to the Court's Statute.

(4) Some other members did not believe that the con-
sensual basis of the Court's jurisdiction or the recom-
mendations of the Working Group at the Commission's
forty-fourth session necessarily led to a system like the
one laid down in alternative A. They preferred an ap-
proach which, in their view, rendered more meaningful
the status of being a party to the Court's Statute. They
advocated a system whereby a State, by becoming party
to trie Court's Statute, would automatically confer juris-
diction to the Court over the crimes listed in article 22,
although they would have the right to exclude some
crimes from such jurisdiction (opting out system). Alter-
natives B and C are possible formulations discussed in
the Working Group based on this other approach to the
Court's jurisdiction.

(5) The Working Group presents these alternatives to
the Commission, recommending that they be transmitted
to the General Assembly in order to obtain some guid-
ance as to the system to be adopted.

Article 24. Jurisdiction of the Court
in relation to article 22

1. The Court has jurisdiction under this Statute
in respect of a crime referred to in article 22 pro-
vided that its jurisdiction has been accepted under
article 23:

(a) by any State which has jurisdiction under the
relevant treaty to try the suspect of that crime before
its own courts;

(b) in relation to a suspected case of genocide, by
any State party to the Convention on the Prevention
and Punishment of the Crime of Genocide, of 9 De-
cember 1948.

2. If the suspect is present on the territory of the
State of his nationality or of the State where the al-
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leged offence was committed, the acceptance of the
jurisdiction of the Court by that State is also re-
quired.

Commentary

(1) Article 24 spells out the States which have to ac-
cept the Court's jurisdiction in a given case under arti-
cle 22 for the Court to have jurisdiction, in other words,
which States have to consent.

(2) The general criterion recommended by the Work-
ing Group which is laid down in paragraph 1 (a) of the
article is that the Court has jurisdiction over a certain
crime provided that any State which would normally
have jurisdiction under the relevant treaty to try the sus-
pect of that crime before its own courts, has accepted the
Court's jurisdiction under article 23. This paragraph
should be read in conjunction with article 63 on surren-
der of an accused person to the Tribunal, in particular its
paragraph 3, and the commentary thereto.

(3) A special mention is made of the Convention on
the Prevention and Punishment of the Crime of Geno-
cide in paragraph 1 (b) because unlike other treaties
listed in article 22, the Convention is not based on the
principle aut dedere aut judicare but on the principle of
territoriality. Article VI of that Convention provides that
persons charged with genocide or any of the other acts
enumerated in article III of the Convention shall be tried
by a competent tribunal of the State in the territory of
which the act was committed. However, as a counterpart
to the non-inclusion of the principle of universality in
the Convention, article VI also provides that the afore-
mentioned persons could also be tried by such interna-
tional penal tribunal as may have jurisdiction with re-
spect to those contracting parties which shall have
accepted its jurisdiction. This can be read as an authority
by States parties to that Convention who are also parties
to the Statute to allow an international criminal court to
exercise jurisdiction over an accused who has been
transferred to the Court by any State. The travaux of ar-
ticle VI support that interpretation.13

(4) The consent of the State which, having jurisdiction
under the relevant treaty to try the suspect for that crime
under its own courts, prefers nevertheless to initiate pro-
ceedings before the Court, does not suffice for the Court
to have jurisdiction, if the accused, not being in the terri-
tory of that State is, instead, present either on the terri-
tory of the suspect's State of nationality or on the terri-
tory of the State wherethe alleged crime was committed.
In such a case, for the Court to have jurisdiction, the ac-
ceptance of the jurisdiction or other expression of con-
sent of one or the other of those two States, as the case
may be, is also necessary.

Article 25. Cases referred to the Court by
the Security Council

Subject to article 27, the Court also has jurisdic-
tion under this Statute over cases referred to in arti-

13 See the report of the Ad Hoc Committee on Genocide, 5 April-
10 May 1948 (Official Records of the Economic and Social Council,
Third Year, Seventh Session, Supplement No. 6 (E/794)).

cles 22 or 26, paragraph 2 (a) which may be submit-
ted to it on the authority of the Security Council.

Commentary

(1) Article 25, as clearly arises from its text, does not
constitute a separate strand of jurisdiction from the point
of view of the kind of crimes which may give rise to the
Court's jurisdiction. It, rather, broadens the category of
subjects which may bring to the Court the crimes re-
ferred to in articles 22 and 26, paragraph 2 (a), by pro-
viding the Security Council of the United Nations also
with this right. The Working Group felt that a provision
such as this one was necessary in order to enable the Se-
curity Council to make use of the Court, as an alternative
to establishing tribunals ad hoc.

(2) Some members expressed concern that article 25
might imply conferring on the Security Council a power
which, in their view, it should not normally have,
namely that of identifying specific persons as suspects of
a crime of aggression and bringing specific charges
against them. In this connection, it was understood in the
Working Group that the Security Council would not nor-
mally be expected to refer a "case" in the sense of a
complaint against named individuals, but would more
usually refer to the Tribunal a situation of aggression,
leaving it to the Tribunal's own Prosecutor to investigate
and indict named individuals.

(3) Some members were of the view that the power to
refer cases to the Court under article 25 should also be
conferred to the General Assembly, particularly in cases
in which the Council might be hampered in its actions by
the veto.

Article 26. Special acceptance of jurisdiction by
States in cases not covered by article 22

1. The Court also has jurisdiction under this
Statute in respect of other international crimes not
covered by article 22 where the State or States identi-
fied in paragraph 3 notify the Registrar in writing
that they specially consent to the Court exercising, in
relation to that crime, jurisdiction over specified per-
sons or categories of persons.

2. The other international crimes referred to in
paragraph 1 are:

(a) crimes under general international law, that is
to say, under a norm of international law accepted
and recognized by the international community of
States as a whole as being of such a fundamental
character that its violation gives rise to the criminal
responsibility of individuals;

(b) crimes under national law, such as drug-
related crimes, which give effect to provisions of a
multilateral treaty, such as the United Nations Con-
vention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, aimed at the suppression of
such crimes and which having regard to the terms of
the treaty constitute exceptionally serious crimes.
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3. The State or States referred to in paragraph 1
are:

(a) in relation to a crime referred to in paragraph
2 (a), the State on whose territory the suspect is pres-
ent, and the State on whose territory the act or omis-
sion in question occurred;

(b) in relation to a crime referred to in paragraph
2 (6), the State on whose territory the suspect is pres-
ent and which has jurisdiction in conformity with the
treaty to try the suspect for that crime before its own
courts.

Commentary

(1) Article 26 lays down the second strand of jurisdic-
tion referred to at the beginning of Part 2 of the draft
statute, in the commentary to article 22 above. It allows
States concerned to confer jurisdiction on the Court in
respect of other international crimes not covered by arti-
cle 22 when they specially consent to the Court exercis-
ing, in relation to that crime, jurisdiction over specified
persons or categories of persons. The two categories of
crimes envisaged by this article are contemplated in its
paragraph 2.

(2) Paragraph 2 (a) refers to "crimes under general
international law" and defines this category, probably
for the first time in connection with individual respons-
ibility, as "crimes under a norm of international law ac-
cepted and recognized by the international community of
States as a whole as being of such fundamental character
that its violation gives rise to the criminal responsibility
of individuals". This paragraph is intended to cover in-
ternational crimes which have their basis in customary
international law and which would otherwise not fall
within the Court's jurisdiction ratione materiae such as
aggression, which is not defined by treaty; genocide, in
the case of States not parties to the Convention on the
Prevention and Punishment of the Crime of Genocide; or
other crimes against humanity not covered by the Ge-
neva Conventions of 1949. It seemed inconceivable to
the Working Group that, at the present stage of develop-
ment of international law, the international community
would move to create an international criminal court
without including crimes such as those mentioned above,
under the Court's jurisdiction.

(3) It is to be noted in this connection that the report of
the Secretary-General relating to the establishment of an
international tribunal for the prosecution of persons re-
sponsible for serious violations of international humani-
tarian law committed in the territory of the former Yugo-
slavia since 1991,14 which was approved by Security
Council resolution 827 (1993) of 25 May 1993, consid-
ers the following instruments as conventional interna-
tional law which has beyond doubt become part of cus-
tomary international law: the Convention respecting the
Laws and Customs of War on Land and the Regulations
annexed thereto of 18 October 1907 (The Hague Con-
vention IV); the Convention on the Prevention and Pun-
ishment of the Crime of Genocide of 9 December 1948;

and the Charter of the International Military Tribunal of
8 August 1945.15

(4) Some members, however, expressed reservations
on paragraph 2 (a). A possible alternative, which at-
tracted some support in the Working Group, would be to
delete paragraph 2 (a) and to cover the problem by arti-
cle 25, that is to say by allowing such crimes to be re-
ferred to the Court by the Security Council. In the case
of the crime of aggression, this would be a solution
which took account of the fact that a determination of
aggression by a State, which would be a precondition to
individual responsibility of those engaged in the plan-
ning or waging of a war of aggression, would in any
event rest with the Security Council. Moreover, this
would not be inconsistent with the Niirnberg Judgment,
which considered crimes against humanity only to the
extent that such crimes were linked to crimes against the
peace (aggression) or war crimes proper. If this solution
were adopted article 25 would have to read " . . . over
cases of the kind referred to in articles 22 or 26, or over
crimes under general international law, which may be
submitted...".

(5) The other category of crimes contemplated by arti-
cle 26 is contained in paragraph 2 (b) and is related to
the distinction referred to in paragraphs (1) and (2) of the
commentary to article 22, between treaties which define
crimes as international crimes and treaties which merely
provide for the suppression of undesirable conduct con-
stituting crimes under national law. The latter category is
defined by the paragraph as "crimes under national
law . . . which give effect to a provision of a multilateral
treaty . . . aimed at the suppression of such crimes, and
which having regard to the terms of the treaty constitute
an exceptionally serious crime".

(6) Given the process whereby the question of the pos-
sible creation of an international criminal court was sent
by the General Assembly to the Commission, the Work-
ing Group believes it is especially important to note that
this is the provision through which the international
criminal court could acquire jurisdiction to deal with
drug-related crimes, and this is also why such crimes as
well as the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances
receive special mention in the paragraph. It is also to be
noted, however, that in order to prevent the Court from
being overwhelmed with minor cases the subparagraph
has set a limit, by restraining the category to crimes
which "having regard to the terms of the treaty consti-
tute^) an exceptionally serious crime".

(7) Some members of the Working Group expressed
serious reservations with regard to this approach which
included drug-related crimes in a separate strand of juris-
diction from those crimes contemplated by article 22. In
their view, the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances,
could be equated to the Conventions listed in article 22
of the draft statute under any of the following criteria:
(a) The constitution of the offence as a crime under in-

14 See footnote 7 above.

15 Charter annexed to the London Agreement of 8 August 1945 for
the prosecution and punishment of the major war criminals of the
European Axis (United Nations, Treaty Series, vol. 82, p. 279).
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ternational law; (b) the provisions designed to make the
offence punishable under internal law; (c) provisions
concerning jurisdiction over the crime by States other
than those in whose territory the crime was committed;
(d) provisions requiring prosecution and trial of the of-
fender present in the State's territory if the latter decides
not to extradite (aut dedere aut judicare); and (e) provi-
sions concerning extradition and mutual legal assistance.
In view of the foregoing, it was suggested to include the
aforementioned Convention in the list contained in arti-
cle 22. Other members disagreed mainly on two
grounds: (a) drug-related crimes referred to in the afore-
mentioned Convention were not sufficiently defined in
the Convention for them to constitute a basic treaty law
to be applied directly by the Court without reference to
national law, and (b) the obligation to try or extradite
provided for in that Convention would function not sim-
ply on the basis of the sole operation of the treaty provi-
sions but only between parties which would have made
crimes referred to in the Convention punishable under
their internal laws.

(8) As to the consent of which State or States is re-
quired for the jurisdiction of the Court to be effective un-
der article 26, two different criteria have been recom-
mended by the Working Group. For crimes under
national law which give effect to a provision of a multi-
lateral treaty aimed at the suppression of such crimes,
the criterion recommended is that the only consent re-
quired for the Court to have jurisdiction is that of the
State on whose territory the suspect is present and which
has jurisdiction in conformity with the treaty to try the
suspect for that crime before its own courts.

(9) More restrictive is the criterion recommended as
regards crimes under general international law. In this
case, the Working Group recommends that both the con-
sent of the State on whose territory the suspect is present
and that of the State on whose territory the act or omis-
sion in question occurred be required for the Court to
have jurisdiction.

Article 27. Charges of aggression

A person may not be charged with a crime of or
directly related to an act of aggression under article
25 or article 26, paragraph 2 (a) unless the Security
Council has first determined that the State concerned
has committed the act of aggression which is the sub-
ject of the charge.

Commentary

(1) Article 27 sets out the relationship between the Se-
curity Council and the proposed international criminal
court. The Working Group was of the view that, if an act
of aggression occurs, the responsibility of an individual
would presuppose that a State had been held to be guilty
of aggression, and such a finding would be for the Secu-
rity Council to make. The consequential issues of
whether an individual could be indicted, as having acted
on behalf of that State and in such a capacity as to have
played a part in the planning and waging of the aggres-
sion would be for the Court to decide.

(2) In an earlier version of the draft statute, article 27
constituted a second paragraph to article 25. The Work-
ing Group decided to transform that paragraph into an
independent article to be placed after article 26, in order
to show clearly that the proposed relationship between
the Security Council and the Court, if an act of aggres-
sion occurred, would apply not only in prosecutions un-
der article 25 (at the initiative of the Security Council)
but also in prosecutions under article 26, paragraph 2 (a),
in which charges of aggression against a person might
conceivably be brought by a State.

Article 28. Applicable law

The Court shall apply:

(a) this Statute;

(b) applicable treaties and the rules and princi-
ples of general international law;

(c) as a subsidiary source, any applicable rule of
national law.

Commentary

(1) The first two sources of applicable law mentioned
by article 28 are the Statute and applicable treaties. It is
understood that, in cases of the Court's jurisdiction on
the basis of article 22, the indictment will specify the
charges brought against the accused by reference to par-
ticular treaty provisions, which will, subject to the Stat-
ute, provide the bases in any prosecution.

(2) The mention in subparagraph (b) of the rules and
principles of general international law is particularly
relevant in the light of paragraph 2 (a) of article 26. Fur-
thermore, it is also understood that the expression "rules
and principles of general international law" includes
"general principles of law", so that the Court can legiti-
mately have recourse to the whole corpus of criminal
law, whether found in national forums or in international
practice, whenever it needs guidance on matters not
clearly regulated by treaty.

(3) The mention in subparagraph (c) of "any appli-
cable rule of national law" also acquires special im-
portance in the light of article 26, paragraph 2 (b).

PART 3

INVESTIGATION AND COMMENCEMENT
OF PROSECUTION

Article 29. Complaint

Any State Party with jurisdiction over a particular
crime under the terms of an international convention
and which has accepted the jurisdiction of the Court
pursuant to article 23 of the Statute with respect to
the crime or other State with such jurisdiction and
which has accepted the jurisdiction of the Court pur-
suant to article 23; or any State which has consented
to the Court's jurisdiction under article 26; or the Se-
curity Council pursuant to article 25; may by submis-
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sion to the Registrar bring to the attention of the
Court in the form of a complaint, with such support-
ing documentation as it deems necessary, that a
crime, within the jurisdiction of the Court, appears to
have been committed.

Commentary

(1) The International Criminal Tribunal is envisaged
as a facility that would be available to States parties to
its Statute, other States and the Security Council. The
complaint is the mechanism that would invoke this facil-
ity and initiate the preliminary phase of the criminal
procedure. Such a complaint may be filed by any State
which has jurisdiction over the crime and has accepted
the jurisdiction of the Court with respect to that crime.
To meet the first requirement, the State must have juris-
diction over the crime under a treaty listed in article 22
to which it is a party, under customary law, or under its
national law. To meet the second requirement, the State
must also have accepted the jurisdiction of the Court
with respect to the crime either as a State party to the
Statute or as a State not a party thereto, in accordance
with article 23.

(2) The Working Group considered limiting resort to
the Tribunal to States parties to the Statute to encourage
States to accept the rights and obligations provided for
therein and to share in the financial burden relating to
the operating costs of the Tribunal, a matter which has
yet to be worked out. In some respects, this approach
seemed appropriate for a tribunal established by means
of a treaty. However, the Working Group felt that the in-
terests of the international community in providing a
universal mechanism for prosecuting, punishing and de-
terring international crimes wherever they occur
weighed in favour of making this particular treaty insti-
tution available to all States in accordance with the pro-
visions of article 29.

(3) In the light of the primary responsibility of the Se-
curity Council for the maintenance of international peace
and security under the Charter of the United Nations, the
Council would also be entitled to invoke the Tribunal
and initiate criminal proceedings with respect to interna-
tional crimes under conventional or customary law, in
accordance with the functions and powers conferred on
the Council by the Charter. While recognizing the cir-
cumstances which led the Security Council to establish
an international tribunal for the prosecution of persons
responsible for serious violations of international hu-
manitarian law committed in the territory of the former
Yugoslavia since 1991, the Working Group believed that
it would be preferable for the Security Council to be able
to refer such matters to an existing institution.

(4) One member suggested that the Prosecutor should
be authorized to initiate an investigation in the absence
of a complaint if it appears that a crime apparently
within the jurisdiction of the Court may otherwise not be
duly investigated. However, other members felt that the
investigation and prosecution of the crimes covered by
the Statute should not be undertaken in the absence of
the backing of a State or the Security Council, at least
not at the present stage of development of the interna-
tional legal system.

(5) The complaint, which is to be submitted to the
Registrar, is intended to bring to the attention of the Tri-
bunal the apparent commission of a crime within its ju-
risdiction. The complaint must be accompanied by sup-
porting documentation for the following reasons. First,
the Tribunal is envisaged as a mechanism that should be
available whenever necessary, but which should not be
activated unless there is reason to do so. Given the per-
sonnel required and the costs involved in a criminal
prosecution, the institution should not be invoked on the
basis of frivolous, groundless or politically motivated
complaints. Secondly, the Prosecutor must have the nec-
essary information to begin an investigation. This is not
to suggest that the complaint should establish a prima fa-
cie case, but rather that it should include sufficient infor-
mation and supporting documentation to demonstrate
that a crime has apparently been committed and to pro-
vide a starting-point for the investigation.

(6) During the investigation and pre-trial phase, the
Bureau of the Court would perform various judicial
functions, in addition to its administrative functions, that
it might otherwise assign to a Chamber of the Court de-
pending on the number of cases referred to the Tribunal.
The Tribunal was envisaged as a permanent institution
which would only function when called upon to do so in
a particular case. Depending on the case-load, it may be
necessary for the Bureau to convene one or more Cham-
bers to perform functions relating to investigations and
pre-trial proceedings, such as those relating to requests
for arrest warrants or orders as well as reviewing indict-
ments. This may be required to ensure timely considera-
tion of requests by the Prosecutor for orders essential to
conducting investigations and prosecutions as well as to
ensure the right of the accused to be tried without undue
delay once the indictment has been confirmed. One
member also suggested the possibility of establishing an
Indictment Chamber consisting of 3 judges, assuming
that the number of complaints referred to the Tribunal
justified the establishment of such a Chamber.

Article 30. Investigation and preparation of
the indictment

1. The Prosecutor shall, upon receipt of a com-
plaint in accordance with article 29 and unless the
Prosecutor determines that no possible basis exists
for action by the Court, initiate investigations. The
Prosecutor shall assess the information obtained and
decide whether there is sufficient basis to proceed.
The Prosecutor shall inform the Bureau of the Court
of the nature and basis of the decision taken. In the
case of a decision by the Prosecutor not to proceed,
the Bureau, acting as a Review Chamber, and at the
request of the complainant State or the Security
Council, shall have the power to review the decision
and if it finds that there is sufficient basis, direct the
Prosecutor to commence a prosecution.

2. The Prosecutor shall have the power to re-
quest the presence of and to question suspects, vic-
tims and witnesses, to collect evidence, including the
disclosure and production of any documentation or
exhibits relevant to the complaint, and to conduct on-
site investigations.
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3. In carrying out these tasks, the Prosecutor
may, as appropriate, seek the cooperation of any
State in a position to provide assistance and shall
have the authority to request the Court to issue such
subpoenas and warrants as may be required, includ-
ing for the arrest and detention of a suspect.

4. A person suspected of a crime shall:

(a) Prior to being questioned in an investigation
under the Statute, be informed of the right to remain
silent without such silence being a consideration in
the determination of guilt or innocence, and of the
right to have the assistance of counsel of the suspect's
choice or, in the absence of means to retain counsel,
to have counsel and legal assistance assigned to the
suspect by the Court;

(b) Not be compelled to testify or to confess guilt;

(c) If questioned in a language other than a lan-
guage the suspect understands and speaks, be pro-
vided with competent interpretation services, and
translations of documents on which the suspect is to
be questioned.

Commentary

(1) The Prosecutor, upon notification by the Registrar
of the receipt of a complaint, is responsible for the inves-
tigation and the prosecution of the alleged crime, as pro-
vided in article 13. The Prosecutor must, in consultation
with the Bureau, appoint the qualified staff required to
conduct the investigation of the alleged crime pursuant
to article 13 and initiate the investigation, unless the
Prosecutor reviews the complaint and supporting docu-
mentation and concludes that there is no possible basis
for such an investigation. While most members felt that
the Prosecutor should be required to conduct at least a
preliminary investigation of a complaint filed by a State
or the Security Council, one member questioned setting
the Tribunal machinery in motion if the complaint was
completely groundless.

(2) In conducting the investigation, the Prosecutor
would have the power to question suspects, victims and
witnesses, to collect evidence and to conduct on-site in-
vestigations. The Prosecutor may seek the cooperation of
any State and request the Court to issue orders to facili-
tate the investigation. During the investigation, the
Prosecutor may request the Bureau to issue such orders
on behalf of the Court since a Chamber may not be con-
vened until a later stage when the investigation has pro-
duced sufficient information for an indictment and con-
firmed the probability of a trial, assuming that the
presence of the alleged perpetrator is secured or not re-
quired according to article 44, paragraph 1 (h).

(3) At the investigation phase of a criminal proceed-
ing, a person who is suspected of having committed a
crime may be questioned concerning the allegations.
Prior to questioning, the suspect must be informed of the
following rights: the right to remain silent without re-
flecting guilt or innocence; the right not to be compelled
to testify or to confess guilt; the right to have the assis-
tance of counsel, freely chosen or provided, if necessary,

during questioning; and the right to interpretation during
questioning, if necessary.

(4) There is some overlap between the provisions con-
cerning the rights of the suspect, a person believed to
have committed a crime but not yet charged, and the
rights of the accused, a person formally charged with the
crime in the form of an indictment, under the Statute.
However, the rights of the accused during the trial would
have little meaning in the absence of respect for the
rights of the suspect during the investigation, for exam-
ple the right not to be compelled to confess to a crime.
Thus, the Working Group felt that it was important to in-
clude a separate provision to guarantee the rights of a
person during the investigation phase before the person
had actually been charged with a crime. It is also neces-
sary to distinguish between the rights of the suspect and
the rights of the accused since the former are not as ex-
tensive as the latter. For example, the suspect does not
have the right to examine witnesses or to be provided
with all incriminating evidence, rights which are guar-
anteed to the accused under article 44, paragraphs 1 (d)
and 3.

(5) Following the investigation, the Prosecutor must
assess the information obtained and decide whether or
not there is a sufficient basis to proceed with the prepa-
ration of an indictment for which the Prosecutor must es-
tablish a prima facie case. The Prosecutor must inform
the Bureau of the nature and basis of the decision taken.
The Bureau may, at the request of the complainant State
or the Security Council, review a decision of the Prose-
cutor not to prepare an indictment and proceed with the
prosecution and may also direct the Prosecutor to do so
if the Court finds that there is a sufficient basis for such
action. This reflected the view that there should be a ju-
dicial review of the Prosecutor's decision not to proceed
with a case, assuming that the complainant State or the
Security Council was sufficiently convinced of the mat-
ter to request such a review. However, other members
believed that such a review was inconsistent with the in-
dependence and the discretion of the Prosecutor in de-
ciding, based on his or her experience and expertise,
whether the results of the investigation warranted further
action. They also raised practical questions concerning
the effectiveness of requiring the Prosecutor to proceed
with a case under such circumstances.

Article 31. Commencement of prosecution

1. Upon a determination that there is a sufficient
basis to proceed, the Prosecutor shall prepare an in-
dictment containing a statement giving particulars of
the facts and indicating the crime or crimes with
which the accused is charged under the Statute.

2. Prior to an indictment by the Court, a person
may be arrested or detained under the Statute, for
such period as may be determined by the Court in
each case, only pursuant to:

(a) A determination by the Court, that such ar-
rest or detention is necessary because there is suffi-
cient ground to believe that such person might have
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committed a crime within the jurisdiction of the
Court; and, unless so arrested the person's presence
at trial cannot be assured; and

(b) The issuance of a warrant or other order of
arrest or detention by the Court.

Commentary

While the complaint is the mechanism that initiates
the investigation of the alleged crime, the indictment is
the mechanism that initiates the prosecution of the crimi-
nal case. Following a determination that the information
obtained during the investigation confirms that the crime
alleged in the complaint has apparently been committed
by the suspect, the Prosecutor shall proceed with the
preparation of an indictment stating the relevant facts
and the crime or crimes that the person to be charged is
alleged to have committed under the Statute. Prior to the
affirmation of the indictment, the Court, namely the Bu-
reau or possibly a Chamber acting on behalf of the
Court, may order the arrest or detention of the suspect on
the basis of a preliminary determination that there are
sufficient grounds for the charges and a risk that the per-
son's presence at trial cannot otherwise be assured. The
person shall be detained for a period to be determined by
the Court in each case.

Article 32. The indictment

1. The indictment together with the necessary
supporting documentation shall be submitted by the
Prosecutor to the Bureau of the Court.

2. The Bureau, acting as an Indictment Cham-
ber, shall examine the indictment and determine
whether or not a prima facie case exists.

3. If the Bureau concludes that aprimafacie case
exists, it shall affirm the indictment and convene a
Chamber in accordance with article 37.

4. On affirming the indictment, the Bureau may,
at the request of the Prosecutor, issue such orders
and warrants for the arrest, detention or surrender
of persons, and any other orders as may be required
for the conduct of the trial.

Commentary

(1) The Prosecutor submits the indictment and neces-
sary supporting documentation to the Court. The Bureau
of the Court, acting as an Indictment Chamber, reviews
the indictment and decides whether it provides prima fa-
cie evidence of the crime alleged to have been commit-
ted by the person named in the indictment. If the Bureau
concludes that the Prosecutor has established a prima fa-
cie case, then the Bureau affirms the decision to charge
contained in the indictment and convenes a Chamber, in
accordance with article 37, to conduct the trial. It is at
this point in time, when the indictment is affirmed by the
Court, that the person is formally charged with the crime
and the former "suspect" becomes the "accused".
Once the indictment has been affirmed, the Bureau may
issue an arrest warrant or other orders requested by the

Prosecutor which may be required for the prosecution
and conduct of the trial. However, the Chamber would
assume responsibility for pre-trial orders and other mat-
ters relating to the trial once it is convened.

(2) Some members although accepting the principle
that the indictment prepared by the Prosecutor should be
subject to review and affirmation by the judicial organ of
the Tribunal, also felt that this affirmation of the deci-
sion to charge the accused on the basis of a prima facie
case should in no way be perceived as a pre-judgement
by the Court as a whole on the final determination of the
guilt or innocence of the accused. For this reason, they
believed that careful consideration should be given to the
appropriate organ of the Court to be entrusted with re-
viewing and determining the sufficiency of the indict-
ment.

Article 33. Notification of the indictment

States Parties to the Statute

1. The Court, with a view to ensuring prompt
notification of an indictment to the accused, shall im-
mediately following the issuance of an indictment:

(a) notify all States Parties of the indictment and
of any order relating to the accused that may have
been issued by the Court; and

(b) transmit to the State Party, or States Parties,
within whose jurisdiction the accused is then believed
to be:

**(i) the indictment and any order relating to the
accused that may have been issued by the
Court;

(ii) a copy of the Statute of the Court;
(iii) a copy of the rules of evidence and procedure

of the Court;
(iv) a statement of the accused's right to obtain

legal assistance as set out in article 44, para-
graph 1 (b) of the Statute; and

(v) if one of the working languages of the Tribu-
nal is not the principal language understood
and spoken by the accused, a translation un-
der the auspices of the Tribunal of the indict-
ment and other documents referred to in the
preceding subparagraphs.

2. Where the State Party or States Parties,
within whose jurisdiction the accused is believed to
be, have accepted the jurisdiction of the Court with
respect to such crimes as are the subject of the indict-
ment, the Court shall order such State Party, or
States Parties:

(a) to ensure that the indictment, together with
the other documents referred to in paragraph 1 of
this article, are personally notified to the accused;
and

(b) if an order for the arrest or detention of the
accused has been issued by the Court, to ensure that
the accused is arrested or detained immediately fol-
lowing such notification.
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3. Where the State Party or States Parties,
within whose jurisdiction the accused is believed to
be, have not accepted the jurisdiction of the Court
with respect to such crimes as are the subject of the
indictment, the Court shall request such State or
States:

(a) to cooperate with the Tribunal in having the
indictment and other documents personally notified
to the accused; and

(b) if an order for the arrest or detention of the
accused has been issued by the Court, to cooperate in
obtaining the arrest or detention of the accused.

States not parties to the Statute

4. Where the State or States, within whose juris-
diction an accused is believed to be, are not parties to
the Statute, the Court shall with a view to prompt no-
tification of an indictment to the accused and, where
necessary, the arrest or detention of the accused, im-
mediately following the issuance of an indictment:

(a) notify such State or States of the indictment
and of any order of the Court relating to the accused;

(b) transmit to such State or States copies of the
indictment and other documents referred to in para-
graph 1 (b) of the present article; and

(c) invite such State or States:
(i) to cooperate with the Tribunal in having the

indictment and other documents personally
notified to the accused; and

(ii) if an order for the arrest or detention of the
accused has been issued by the Court, to co-
operate in obtaining the arrest or detention
of the accused.

Cases where personal notification of the indictment
may not be feasible

5. If personal notification of the indictment, to-
gether with the other documents, is not made to the
accused within a period of sixty days after the indict-
ment, the Court shall prescribe such other manner of
bringing the indictment to the attention of the ac-
cused.

Commentary

(1) To ensure that the accused is promptly notified of
the indictment, the Court shall immediately notify all
States parties to the Statute of the indictment and any re-
lated orders and transmit the indictment and other rel-
evant documents to the State party in whose territory the
accused is believed to be located, according to article 33.
In the latter case, the documents are provided to the State
party with a view to their transmission to the accused at
such time as the person is located and taken into custody.
Thus, the accused is not only to be served with the in-
dictment but also provided with documents necessary for
the preparation of the defence, including a statement ex-
plaining the right to counsel, the Statute setting forth the
rights of the accused and the trial procedures, and the
rules of evidence and procedure of the Court. If neces-

sary, the accused must be provided with a translation of
these documents.

(2) Article 33 provides for the notification of the in-
dictment to the accused in three different situations de-
pending on whether the person is believed to be located
in: (a) a State which is a party to the Statute and which
has accepted the jurisdiction of the Court with respect to
the alleged crime; (b) a State which is a party to the Stat-
ute but has not accepted the jurisdiction of the Court
with respect to the alleged crime; or (c) a State which is
not a party to the Statute.

(3) In the first instance, the Court shall order the State
to personally notify the accused of the indictment, trans-
mit the accompanying documents and comply with any
arrest or detention order. Such a State has recognized the
existence of the crime as a matter of law and has ac-
cepted these obligations as a party to the Statute.

(4) In the second instance, the Court shall request the
State to cooperate in notifying, arresting or detaining the
accused. As a State party, the State has a general obliga-
tion to cooperate with the Tribunal. However, it does not
have specific obligations regarding persons charged with
crimes with respect to which it has not accepted the ju-
risdiction of the Court. Furthermore, it may not be a
party to the treaty defining the crime.

(5) In the third instance, the Court shall transmit the
indictment and other relevant documents and invite the
State to cooperate in notifying, arresting or detaining the
accused. Although such a State has not accepted any ob-
ligations with respect to the Tribunal, it should be given
an opportunity and encouraged to cooperate in the pros-
ecution of persons alleged to have committed serious
crimes affecting the international community as a whole.
If the State is a party to the treaty defining the crime, it
may be prepared to do so.

(6) In the event that personal notification is not
achieved within 60 days of the indictment, the Court
may prescribe an alternative method of informing the ac-
cused of the charges, a matter which may be dealt with
in greater detail in the rules to be adopted by the Court.

Article 34. Designation of persons to assist
in a prosecution

1. A State Party may, at the request of the Pros-
ecutor, designate persons to assist in a prosecution.

2. Such persons should be available for the dura-
tion of the prosecution, unless otherwise agreed. They
shall serve at the direction of the Prosecutor and
shall not seek or receive instructions from any Gov-
ernment or source other than the Prosecutor in rela-
tion to the exercise of their functions under this
article.

Commentary

(1) Article 34 is intended to facilitate the initiation of
an investigation and prosecution without delay upon re-
ceipt of a complaint by making qualified and experi-
enced personnel available on request to the Prosecutor
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who will not have a permanent staff to call upon when
the need arises, at least during the initial phase of the
Tribunal as envisaged in the Statute. States parties may,
at the request of the Prosecutor, designate persons avail-
able to assist in the investigation or prosecution of a
case, either a particular case or in general, under para-
graph 1. In the Working Group's view, the preparation
by the Registrar of a list of persons capable of assisting
in investigations or prosecutions would be useful. States
could be invited to suggest names for inclusion in such a
roster.

(2) To avoid the disruption of an investigation or
prosecution which is in progress, States should be pre-
pared to make persons available for the duration of the
prosecution. Any such persons would serve under the di-
rection of the Prosecutor and would be prohibited from
seeking or receiving instructions from their Government
or any other source. A similar provision concerning the
staff of the United Nations is found in Article 100 of the
Charter of the United Nations.

(3) The provision is intended to assist the Prosecutor
in appointing qualified staff pursuant to article 13, para-
graph 5. However, the Prosecutor is not limited to the
persons designated by States parties in making these ap-
pointments. The Prosecutor is given the authority to se-
lect the persons who possess the necessary qualifications
and experience to carry out the tasks assigned to the
Procuracy with a view to ensuring its competence and
independence.

Article 35. Pre-trial detention or release on bail

1. The Court shall decide whether an accused
person who is brought before it shall continue to be
held in detention or be released on bail.

2. If the Court decides to hold the accused in de-
tention, the State on whose territory the seat of the
Court is established shall make available to the Court
an appropriate place of detention and, where neces-
sary, the requisite guards.

Commentary

(1) Once the accused has been arrested and transferred
to the Tribunal, the Court shall decide whether the ac-
cused should be detained or released on bail while await-
ing trial.

(2) Given the serious nature of the crimes under the
Statute, there is every reason to believe that it will be
necessary to detain the accused. Thus, paragraph 2 re-
quires the State on whose territory the Tribunal is lo-
cated to provide the necessary detention facilities and the
requisite guards. The Working Group believed that the
details concerning such matters, as well as other appro-
priate security arrangements which may be deemed nec-
essary, should be addressed in the agreement to be con-
cluded by the Tribunal and the State selected for the seat
of the Tribunal.

PART 4

THE TRIAL

Article 36. Place of trial

1. Unless otherwise decided by the Court, the
place of the trial will be the seat of the Tribunal.

2. By arrangement between the Court and the
State concerned, the Court may exercise its jurisdic-
tion in the territory of any State Party, or in the terri-
tory of any other State.

3. Where practicable and consistent with the in-
terest of justice, a trial should be conducted in or
near the State where the alleged crime was commit-
ted.

Commentary

(1) The trials will generally take place at the seat of
the Tribunal and make use of the available personnel and
facilities. Alternatively, the Court may decide, in the
light of the circumstances of a particular case, that it
would be more practical to conduct the trial at a location
which is situated closer to the scene of the alleged crime
to facilitate the transportation of witnesses and evidence
in a shorter period of time and at a lower cost.

(2) However, the proximity of the trial to the place
where the types of crimes referred to in the Statute were
allegedly committed may cast a political shadow over
the judicial proceedings, thus raising questions concern-
ing respect for the defendant's right to a fair and impar-
tial trial, or may create unacceptable security risks for
the defendant, the witnesses, the judges and the other
staff of the Tribunal. Thus, trials may take place in a
State other than the host country only when it is both
practicable and consistent with the interest of justice to
do so.

(3) The Chamber must take into account these two
considerations in determining the place of the trial in ac-
cordance with article 39, paragraph 1 (a). The Chamber
may request the views of the Prosecutor or the defence
on this question without unnecessarily delaying the com-
mencement of the trial.

(4) Trials taking place in States other than the host
country would be conducted pursuant to an arrangement
between the Tribunal and the State concerned, which
may or may not be a State party to the Statute. This ar-
rangement would need to address matters similar to
those to be provided for in the agreement with the host
country and possibly other matters if the trial is to be
held in a State which is not a party to the Statute. It was
suggested that the standard conditions for such an ar-
rangement could be set forth in an annex to the Statute,
with the possibility of adding any additional provisions
that may be required in a particular case. The Working
Group recognized that it may be more appropriate to
move this provision to the article of the Statute that will
provide for the headquarters agreement—an article to
be—added at a later stage.
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Article 37. Establishment of Chambers

1. Cases shall be tried by Chambers of the
Court.

2. A Chamber of the Court shall be established
in accordance with the rules of the Court. Each
Chamber shall consist of five judges.

3. Several Chambers may be established and
may sit concurrently.

4. No judge from a complainant State or from a
State of which an accused is a national shall be a
member of the Chamber dealing with that particular
case.

Commentary

(1) Persons charged with crimes under the Statute
would be tried by a Chamber of the Court consisting of
five judges to be established in accordance with the rules
to be adopted by the Court.

(2) Depending on the number of cases referred to the
Court, it may be necessary, to ensure respect for the right
of the accused to be tried without undue delay, to con-
vene more than one Chamber and conduct several trials
concurrently.

(3) In the light of the nature of the crimes covered by
the Statute, no judge may serve in a Chamber convened
to hear a case on the basis of a complaint brought by the
State of which the judge is a national or against an ac-
cused who is of the same nationality as the judge. This is
to avoid any questions concerning the independence or
impartiality of the Court and to ensure that the accused
receives a fair trial.

(4) The Chamber is to be convened by the Bureau to
hear a particular case upon the affirmation of an indict-
ment in accordance with article 32. Some members be-
lieved that it would be appropriate for the Bureau, as the
standing body of the judicial organ consisting of the of-
ficers of the Court, to appoint the judges who would
serve in a Chamber. However, other members believed
that the membership of the Chambers should be prede-
termined on an annual basis and should follow the prin-
ciple of rotation to ensure that all judges would have the
opportunity to participate equally in the work of the
Court. It was also suggested that the selection should be
based on objective criteria set forth in the rules to be
adopted by the Court, rather than the subjective decision
of the three members of the Bureau. The Working Group
invited the Commission and the General Assembly to
comment on this issue which would be considered at a
later stage.

Article 38. Disputes as to jurisdiction

1. The Court shall satisfy itself that it has juris-
diction in any case brought before it.

2. Challenges to its jurisdiction may be made, in
accordance with procedures laid down by the rules:

(a) at the commencement of the trial, by an ac-
cused or any State Party;

(b) at any stage of the trial, by the accused.

3. If a State challenges the jurisdiction of the
Court under paragraph 2 (a), the accused has a full
right to be heard in relation to the challenge. A deci-
sion that there is jurisdiction shall not be reopened at
the trial.

Commentary

(1) The competence of the Court is limited to those
cases which are within its jurisdiction as defined by the
Statute. The Court must satisfy itself that it has jurisdic-
tion to hear a particular case before proceeding to do so.

(2) Any State party may challenge the jurisdiction of
the Court with respect to a particular case in preliminary
proceedings at the commencement of the trial. States
parties which may be called upon to assist in the pros-
ecution of the case, from serving documents to providing
evidence and surrendering the accused, should have the
right to challenge the jurisdiction of the Court, not at any
stage in the proceeding, but at least at the commence-
ment of the trial. It would be unreasonable to allow a
State party duly notified of the indictment to wait until
the proceedings were almost completed to raise such an
objection, particularly since the proceedings may be both
lengthy and costly. The accused has the right to partici-
pate in the proceedings concerning the jurisdictional
challenge raised by a State party. Once the Court has de-
cided that it has jurisdiction, that decision cannot be re-
opened at the trial.

(3) Some members felt that only States which have a di-
rect interest in the case should be allowed to challenge
the jurisdiction of the Court. However, other members
felt that since the criminal jurisdiction was conferred on
the Court by all of the States parties, any one of them
should have the right to question whether the Court was
acting in accordance with this conferral of jurisdiction.

(4) The accused has the right to challenge the jurisdic-
tion of the Court at any stage of the trial. This reflected
the view that the accused should, as a matter of princi-
ple, have the right to challenge the jurisdiction of a court
in a criminal proceeding at any stage of the proceeding.
However, some members felt that the question of juris-
diction should be determined by the Court as a prelimi-
nary issue and, therefore, jurisdictional challenges
should be raised by States parties or the accused at the
commencement of the trial.

(5) In addition, it was suggested that, given the very
serious consequences of being charged with one of the
crimes covered by the Statute, it would be imperative for
the accused to be allowed to challenge the jurisdiction of
the Court, and possibly the sufficiency of the indictment,
at an earlier stage than the trial as a person's reputation
would suffer greatly by merely being charged with one
of the crimes referred to in the Statute. However, other
members noted that the limited institutional structure of
the Court did not provide for an existing judicial body to
hear such challenges before the commencement of the
trial. The Statute does allow a State party ordered to ar-
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rest and surrender the accused to challenge the indict-
ment on jurisdictional or other grounds in article 63,
paragraph 7. In the absence of a Chamber, such a chal-
lenge could be decided by the Bureau, although this may
be the same body that initially issued the indictment.

(6) The Working Group decided to return to this mat-
ter at a later stage and invited comments on the follow-
ing questions:

(a) Should all States parties or only those with a di-
rect interest in the case have the right to challenge the
Court's jurisdiction?

(b) Should the Statute provide for the possibility of
pre-trial challenges by the accused as to jurisdiction
and/or the sufficiency of the indictment? If so, should
such challenges be decided by the Bureau or should a
Chamber be established at the pre-trial stage to decide
such matters?

Article 39. Duty of the Chamber

1. If the Bureau has not already done so under
article 32, the Chamber shall decide, as early as pos-
sible in each case:

(a) the place at which the trial is to be held, hav-
ing regard to article 36;

(b) the language or languages to be used during
the trial, having regard to article 18 and article 44,
paragraphs 1 (/) and 2.

2. The Chamber may order:

(a) the disclosure to the defence of documentary
or other evidence available to the Prosecutor, having
regard to article 44, paragraph 3;

(b) the exchange of information between the
Prosecutor and the defence, so that both parties are
sufficiently aware of the issues to be decided at the
trial.

3. At the commencement of the trial, the Cham-
ber shall read the indictment, satisfy itself that the
rights of the accused are respected, and allow the ac-
cused to enter a plea of guilty or not guilty.

Commentary

(1) Once the Chamber has been established it must de-
cide certain preliminary matters and may issue various
pre-trial orders at the request of either the prosecution or
the defence. The Chamber determines the place of the
trial in accordance with the provisions of article 36, un-
less the Bureau has already done so when it convened
the Chamber in accordance with article 32.

(2) The Chamber must also decide on the languages to
be used during the trial, bearing in mind the right of the
accused to a simultaneous interpretation of the proceed-
ings, if necessary, according to article 44, and the two
working languages of the Tribunal, English and French,
as provided in article 18.

(3) The Chamber may issue pre-trial orders to ensure
the right of the accused to have adequate time and facil-

ities for the preparation of the defence. Prior to the com-
mencement of the trial, the accused has the right to re-
ceive all incriminating evidence on which the prosecu-
tion intends to rely and all exculpatory evidence
available to the prosecution, according to article 44,
paragraph 3. Article 39 authorizes the Chamber to order
the Prosecutor to provide such information.

(4) The Chamber may also issue orders requiring the
defence and the prosecution to exchange information so
that both parties are aware of the issues to be decided at
the trial and adequately prepared to present their argu-
ments on those issues at the commencement of the pro-
ceedings. This will ensure that the trial is conducted effi-
ciently and without unnecessary delays.

(5) At the commencement of the trial, the presiding
judge of the Chamber must read the indictment to make
sure that the accused understands the charges. Before al-
lowing the accused to enter a plea, the Court must also
satisfy itself that the person has been informed of and
understands the rights of the accused and that those
rights have been fully respected.

Article 40. Fair trial

1. The Chamber shall ensure that a trial is fair
and expeditious, conducted in accordance with the
present Statute and the rules of procedure and evi-
dence of the Court, with full respect for the rights of
the accused and due regard for the protection of vic-
tims and witnesses.

2. A trial shall be public, unless the Chamber de-
termines that certain proceedings be in closed ses-
sion, in accordance with article 46 of the Statute.

Commentary

This article establishes the responsibility of the
Chamber, acting on behalf of the Court, to ensure that
any person charged with crimes under the Statute re-
ceives a fair and expeditious trial which fully respects
the rights of the accused set forth in articles 40 to 45.
The Chamber must also conduct the proceedings in ac-
cordance with the uniform procedures and standards es-
tablished in the rules of procedure and evidence to be
adopted by the Court. The trial is to be conducted in
public, unless the Chamber determines that it is neces-
sary to close the proceedings to protect the accused, vic-
tims or witnesses in accordance with article 46. For ex-
ample, this may be necessary to protect the privacy of
victims or to avoid public disclosure of the identity of
witnesses whose safety may be threatened. While the
Court is required to have due regard for the protection of
victims and witnesses, this must not interfere with full
respect for the rights of the accused to a fair trial. Thus,
while the Court may order the non-disclosure to the
media or the general public of the identity of a victim
or witness, the right of the accused to question the pros-
ecution witnesses must be fully respected under para-
graph 1 (d) of article 44.



Report of the Working Group on a draft statute for an international criminal court 119

Article 41. Principle of legality
(nullum crimen sine lege)

An accused shall not be held guilty:

(a) in the case of a prosecution under article 22,
unless the treaty concerned was in force [and its pro-
visions had been made applicable in respect of the ac-
cused];

(b) in the case of a prosecution under article 26,
paragraph 2 (a), unless the act or omission in ques-
tion constituted a crime under international law; or

(c) in the case of a prosecution under article 26,
paragraph 2 (b), unless the act or omission consti-
tuted a crime under the relevant national law, in con-
formity with the treaty,

at the time the act or omission occurred.

Commentary

(1) The principle of nullum crimen sine lege is a fun-
damental principle of criminal law which is recognized
in article 15, paragraph 1, of the International Covenant
on Civil and Political Rights which states as follows:
"No one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a
criminal offence, under national or international law, at
the time it was committed." Article 15, paragraph 2 rec-
ognizes that such act or omission may be "criminal ac-
cording to the general principles of law recognized by
the community of nations".

(2) In accordance with the proposed article, a person
may be prosecuted for an act or omission which was de-
fined as a crime at the time it occurred by any one of the
following sources of law: (a) a treaty which was in force
[and applicable with respect to the accused]; (b) custom-
ary international law; or (c) national law enacted in con-
formity with the relevant treaty.

(3) With regard to crimes defined in a treaty, the lan-
guage that appeared within brackets in subparagraph (a)
reflected a difference of opinion as to whether, for the
principle of legality to apply, the State party must have
fulfilled any obligation provided for in the treaty or re-
quired as a matter of internal law to either adopt imple-
menting legislation or to define the crime as a matter of
national law, respectively. Some members felt that the
treaty did not directly create any obligations for the indi-
vidual, while others believed that in the case of crimes
under international law the prohibition and the criminal
responsibility flowed directly from international law,
emphasizing the source of the prohibition of the conduct
and the criminalization of the offence. With respect to
the latter point, it was suggested that there may be cir-
cumstances in which it would be possible to prosecute
an individual for a crime under international law in an
international tribunal even though the same person could
not be tried in a national court due to the absence of the
necessary provision in the national criminal code. One
member felt that the rules of international criminal law
should be applied uniformly rather than creating in-
equalities as to the criminal responsibility of different in-
dividuals based on requirements of internal law or the

failure of a State party to comply with its treaty obliga-
tions.

Article 42. Equality before the Tribunal

All persons shall enjoy equality before the Tribu-
nal.

Commentary

This provision is consistent with article 14, para-
graph 1, of the International Covenant on Civil and Po-
litical Rights which states that "All persons shall be
equal before the courts and tribunals." The term "per-
sons", as it is used in this provision, is intended to cover
various categories of persons, including not only accused
persons, but also victims and witnesses, who may come
before the court to be tried or to testify in a proceeding
and should be treated equally.

Article 43. Presumption of innocence

A person shall be presumed innocent until proved
guilty.

Commentary

This provision recognizes that in a criminal proceed-
ing the accused is entitled to a presumption of innocence
and the burden of proof rests with the prosecution. The
presumption of innocence is recognized in article 14,
paragraph 2, of the International Covenant on Civil and
Political Rights which states that "Everyone charged
with a criminal offence shall have the right to be pre-
sumed innocent until proved guilty according to law".
The Prosecutor has the burden to prove every element of
the crime beyond a reasonable doubt or in accordance
with the standard for determining the guilt or innocence
of the accused. If the Prosecutor fails to prove that the
accused committed the alleged crime, then the person
must be found not guilty of the charges contained in the
indictment.

Article 44. Rights of the accused

1. In the determination of any charge under this
Statute, the accused is entitled to a fair and public
hearing, subject to article 40, paragraph 2, and to the
following minimum guarantees:

(a) to be informed promptly and in detail, in a
language which the accused understands, of the na-
ture and cause of the charge;

(b) to be informed of the right of the accused to
conduct the defence or to have the assistance of coun-
sel of the accused's choice or, in the absence of means
to retain counsel, to have counsel and legal assistance
assigned to the accused by the Court;

(c) to have adequate time and facilities for the
preparation of the defence, and to communicate with
counsel;
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id) to examine, or have examined, the prosecution
witnesses and to obtain the attendance and examina-
tion of witnesses for the defence under the same con-
ditions as witnesses for the prosecution;

(e) to be tried without undue delay;
(f) if any of the proceedings of, or documents pre-

sented to, the Court are not in a language the accused
understands and speaks, to have, free of any cost, the
assistance of a competent interpreter and such trans-
lations as are necessary to meet the requirements of
fairness;

(g) not to be compelled to testify or to confess
guilt;

(h) to be present at the trial, unless the Court,
having heard such submissions and evidence as it
deems necessary, concludes that the absence of the
accused is deliberate.

2. At the commencement of a trial, the Court
shall ensure that the indictment and other documents
referred to in article 33, paragraphs 1 (b) and 4 (b) of
the Statute, and copies thereof in a language under-
stood and spoken by the accused, have been provided
to the accused sufficiently in advance of the trial to
enable adequate preparation of the defence.

3. All incriminating evidence on which the
prosecution intends to rely and all exculpatory evi-
dence available to the prosecution prior to the com-
mencement of the trial shall be made available to the
defence as soon as possible and in reasonable time to
prepare for the defence.

Commentary

(1) This article sets forth in paragraph 1 the minimum
guarantees to which the accused is entitled in the deter-
mination of the criminal charges. It reflects the funda-
mental rights of the accused set forth in article 14 of the
International Covenant on Civil and Political Rights.

(2) In connection with paragraph 1 (h), the question
of the possibility of holding trials in absentia gave rise to
conflicting views in the Working Group. According to
some members, this possibility was completely unac-
ceptable from the perspective of a fair trial which re-
spects the fundamental rights of the accused. Attention
was drawn to article 14 of the International Covenant on
Civil and Political Rights which characterizes the right
of the accused to be present at the trial as a minimum
guarantee to which everyone shall be entitled, in full
equality, in the determination of any criminal charge.
Furthermore, they felt that judgements by the Court
without the actual possibility of implementing them
might lead to a progressive loss of its authority and
effectiveness in the eyes of the public.

(3) Other members were strongly in favour of drawing
some distinctions, as regards, in particular, three pos-
sible situations: (a) the accused has been indicted but is
totally unaware of the proceedings; (b) the accused has
been duly notified but chooses not to appear before the
Court; and (c) the accused has already been arrested but
escapes before the trial is completed. Most of those
members thought that while in situation (a), an accused

person should not be judged in absentia, in cases (b) and
(c) a trial in absentia was perfectly in order, otherwise,
the Court's jurisdiction would, in fact, be subject to the
"veto" of the accused. Furthermore, they felt that in
such cases a judgement in absentia would in itself con-
stitute a kind of moral sanction which could contribute
to the isolation of the accused wherever located and,
possibly, to eventual capture. It was also argued in fa-
vour of trials in absentia that in criminal cases evidence
should be effectively preserved by means of an expedi-
tious trial. Such evidence might be lost if proceedings
were delayed until such time as the accused could be
brought before the Court. One member felt that trials in
absentia could be appropriate under (c) above but not
under (a) or (b). Another member also mentioned disrup-
tion of the trial by the accused, security reasons, or ill
health of the accused, as valid grounds for pursuing the
trial without the presence of the accused.

(4) Members in favour of trials in absentia also gener-
ally felt that such a judgement should be provisional in
the sense that if the accused appeared before the Court at
a later stage, then a new trial should be conducted in the
presence of the accused.

(5) One member felt that if the Commission decided to
allow trials in absentia, then this matter would need to
be regulated in greater detail in the Statute.

(6) The Working Group invited the Commission and
the General Assembly to comment on the question of
trials in absentia.

(7) As in other provisions of the Statute, paragraph 2
of this article recognizes the responsibility of the Court,
or a Chamber acting on behalf of the Court, to ensure re-
spect for the rights of the accused, including the right to
have adequate time and facilities for the preparation of
the defence in accordance with paragraph 1 (c). At the
commencement of the trial, the Court must ensure that
the indictment and the other documents referred to in ar-
ticle 33 have been provided to the accused sufficiently in
advance of the trial.

(8) The accused is also entitled to receive all incrimi-
nating evidence on which the prosecution intends to rely
and all exculpatory evidence available to the prosecution
in reasonable time to prepare for the defence, according
to paragraph 3 of this article. Whereas the prosecution is
required to provide the accused with all exculpatory evi-
dence to give effect to the right to prepare and present a
defence, the prosecution is not required to provide in-
criminating evidence which may be privileged or may
jeopardize the safety of victims or witnesses if it is not
going to be used by the prosecution during the trial.

Article 45. Double jeopardy (non bis in idem)

1. No person shall be tried before any other
court for acts constituting crimes referred to in arti-
cles 22 or 26 for which that person has already been
tried under this Statute.

2. A person who has been tried by another court
for acts constituting crimes referred to in articles 22
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or 26 may be subsequently tried under this Statute
only if:

(a) the act in question was characterized as an or-
dinary crime; or

(b) the proceedings in the other court were not
impartial or independent or were designed to shield
the accused from international criminal responsibil-
ity or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a
person convicted under this Statute, the Court shall
take into account the extent to which any sentence
imposed by another court on the same person for the
same act has been served.

Commentary

(1) The principle of non bis in idem, sometimes re-
ferred to as the prohibition against double jeopardy, is a
fundamental principle of criminal law. This principle is
recognized in article 14, paragraph 7, of the International
Covenant on Civil and Political Rights which states that
"No one shall be liable to be tried or punished again for
an offence for which he has already been finally con-
victed or acquitted in accordance with the law and penal
procedure of each country".

(2) The provision recognizes this principle with re-
spect to the Court. It is also inspired by article 10 of the
Statute of the International Tribunal created by the Secu-
rity Council for crimes committed in the former Yugo-
slavia,16 with minor modifications to take account of the
possibility of a previous trial in another international
court or tribunal.

(3) The prohibition on subsequent trials under para-
graph 1 applies only where the Court has actually exer-
cised jurisdiction and made a determination on the mer-
its with respect to the particular acts constituting the
crime. Since the jurisdiction of national courts would not
be affected unless the Court had actually exercised juris-
diction with respect to the merits, it was not considered
necessary to include a provision equivalent to article 9 of
the Statute of the International Tribunal, adopted by the
Security Council with respect to the question of concur-
rent jurisdiction.

(4) The phrase "characterized as an ordinary crime"
in paragraph 2 (a) refers to the situation where the act
has been treated as a common crime as distinct from an
international crime having the special characteristics of
the crimes referred to in article 22 or article 26. For ex-
ample, the same act may qualify as the crime of aggra-
vated assault under national law and torture or inhuman
treatment under article 147 of the Convention relative to
the Protection of Civilian Persons in Time of War
(fourth Geneva Convention of 1949).

(5) Paragraph 2 (b) of this article reflected the view
that the Tribunal should be able to prosecute a person for
acts constituting crimes referred to in the Statute if the
previous criminal proceeding against the same person for
the same acts was really a "sham" proceeding, possibly

16 Document S/25704, annex.

even designed to shield the person from being tried by
the Court. In this connection, one member suggested that
the need for this provision was demonstrated by some of
the war crimes trials in national courts after the First and
Second World Wars. However, other members ex-
pressed strong reservations about allowing the Court to
review the trial proceedings of national courts as an un-
acceptable encroachment on State sovereignty.

(6) In the event that the Court convicts a person under
either of the situations contemplated in paragraph 2, it
must take into consideration in the determination of the
appropriate penalty under articles 52 to 54 the extent to
which the person has actually served a sentence imposed
by another court for the same acts. While a person may
be convicted of more than one crime based on the same
acts, for example murder and war crimes, the person
should not be subject to multiple sentences for the same
acts without any regard for the extent to which a previ-
ous sentence has already been served.

Article 46. Protection of the accused, victims
and witnesses

The Chamber shall take all necessary measures
available to it to protect the accused, victims and wit-
nesses, and may to that end conduct proceedings in
camera or allow the presentation of evidence by elec-
tronic or other special means.

Commentary

(1) The Chamber, acting on behalf of the Court, has
the responsibility and the authority to take the necessary
steps to protect the accused, as well as victims and wit-
nesses participating in the proceedings. The non-
exhaustive list of such measures provided in this article
includes ordering that the trial shall be conducted in
closed proceedings or allowing the presentation of evi-
dence by electronic means such as video cameras.

(2) In conducting the proceedings, the Court must
have due regard for the need to protect both victims and
witnesses but only to the extent that this is consistent
with full respect for the rights of the accused, in accord-
ance with article 40. For example, allowing a key prose-
cution witness to testify by video camera may raise ques-
tions concerning the right of the defendant to examine
prosecution witnesses and the ability of the judges to as-
sess the credibility of witnesses, which is often critical in
criminal proceedings, if they are not present in the court-
room. At the same time, such procedures may be the
only way to obtain the testimony of a particularly vul-
nerable victim or witness.

Article 47. Powers of the Court

1. The Court shall, subject to the provisions of
the Statute and in accordance with the rules of pro-
cedure and evidence of the Court, have, inter alia, the
power to:

(a) require the attendance and testimony of wit-
nesses;
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(b) require the production of documentary and
other evidentiary materials;

(c) rule on the admissibility or relevance of issues,
evidence and statements;

(d) maintain order in the course of a trial.

2. The Court shall ensure that a complete record
of a trial, which accurately reflects the proceedings, is
maintained and preserved by the Registrar under the
authority of the Court.

Commentary

(1) Article 47 sets forth in paragraph 1 the general
powers of the Court in conducting the proceedings, in-
cluding ordering the attendance and testimony of wit-
nesses, the production of documentary or other evidence,
determining the relevance or admissibility of evidence,
and maintaining order in the courtroom.

(2) There must be a complete and accurate record of
the trial proceedings which is to be maintained and pre-
served by the Registrar under the authority of the Court.
This record of the trial would be of particular importance
to the defendant, as well as the Prosecutor, in the event
of a conviction which is subject to appeal or revision un-
der articles 55 or 57, respectively.

Article 48. Evidence

1. The Court shall, on the application of the
prosecution or of the defence, require any person to
give evidence at the trial unless it concludes that the
evidence of such person would not contribute to clari-
fying any matter of relevance to the trial. The Court
may also on its own initiative require any person to
give evidence at the trial.

2. Before testifying, each witness shall make such
oath or declaration as is customary in judicial pro-
ceedings in the State of which the witness is a na-
tional.

3. The Court may require to be informed of the
nature of any evidence before it is offered so that it
may rule on its admissibility or relevance. Any such
ruling shall be made in open court.

4. The Court shall not require proof of facts of
common knowledge but may take judicial notice
thereof.

5. Evidence obtained directly or indirectly by il-
legal means which constitutes a serious violation of
internationally protected human rights shall not be
admissible.

6. A witness who has not yet testified shall not be
present when the evidence of another witness is
taken. However, a witness who has heard the evi-
dence of another witness shall not for that reason
alone be disqualified from giving evidence.

7. The Court may accept evidence in such forms
as it deems appropriate in accordance with its rules
of procedure and evidence.

Commentary

(1) While some members felt that the rules of evidence
were too complex to be addressed in the Statute, other
members felt that it should include some basic provi-
sions on this important subject. The Niirnberg Tribunal,
which was not bound by technical rules of evidence, was
required to admit any evidence which had probative
value, according to article 19 of its Charter.17

(2) The Court, acting on the recommendation of the
Bureau, would establish its own procedure and rules of
evidence pursuant to article 19 of the Statute. It may ac-
cept evidence in such forms as it deems appropriate in
accordance with those rules, under paragraph 7 of arti-
cle 48. The Court may also take judicial notice of facts
which are common knowledge rather than requiring
proof of such facts, according to paragraph 4 which is
similar to article 21 of the Charter of the Niirnberg Tri-
bunal.

(3) The Court shall require a person to give evidence
or testify at the trial, at the request of the prosecution or
the defence or on its own initiative, unless the Court con-
cludes that such evidence or testimony would be of no
probative value in determining any question which is at
issue in a particular case, according to paragraph 1. To
ensure the veracity of testimony, witnesses would be re-
quired to take an oath or make the declaration normally
required in their national courts pursuant to paragraph 2.
For the same reason, a witness who had not yet testified
should not be present when other witnesses were testify-
ing during the trial, according to paragraph 6. However,
a witness who heard the testimony of other witnesses be-
forCtestifying would not be disqualified unless the Court
determined that this was necessary because of the pos-
sibility that the testimony would be tainted.

(4) The Working Group noted that the Statute did not
include a provision making it a crime to give false testi-
mony before the Court. Thus, the obligation to tell the
truth embodied in the oath or declaration required before
a witness may testify was not accompanied by the threat
of punishment under the Statute. There were some
doubts as to whether it would be appropriate to address
this matter in the Statute rather than requesting States
parties and other States which accepted the jurisdiction
of the Court to address this matter by extending their na-
tional criminal laws concerning perjury or false testi-
mony to cover violations of the relevant national oath or
declaration by their nationals before the Court. The
Working Group decided to return to this question.

(5) The prosecution or defence may be required to in-
form the Court of the nature and purpose of evidence
proposed for introduction in the trial to enable it to make
a prior determination of relevance or admissibility, ac-
cording to paragraph 3, which is similar to article 20 of
the Charter of the Niirnberg Tribunal. This requirement
is particularly important in criminal trials before a jury
to avoid the introduction of inadmissible evidence which
may be prejudicial to the defendant and subsequently
difficult for lay persons to ignore notwithstanding judi-
cial instructions to the contrary. However, it is also an

17 See footnote 15 above.
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important requirement in other criminal trials to enable a
court to fulfil its responsibility for ensuring an expedi-
tious trial limited in scope to a determination of the va-
lidity of the charges against the accused and issues relat-
ing thereto. Some members also stressed the desirability
of this provision to prevent the collection or production
of evidence from being used as a delaying tactic during
the trial, as well as the substantial costs which may be
involved in translating inadmissible evidence. Other
members felt strongly that this provision should not be
interpreted as allowing the Court to exclude evidence in
ex parte or closed proceedings, rather than following the
normal procedure in which motions for the introduction
of evidence were made by counsel, in the presence of
opposing counsel, and decided by the Court in public
proceedings. It was suggested that the Court's rulings as
to the admissibility of evidence should be subject to ap-
peal. The Working Group decided to return to the ques-
tion of providing for interlocutory appeals at a later
stage. This would also require consideration of the ap-
propriate body to decide such matters, for example the
Bureau or an Appeals Chamber, bearing in mind the na-
ture of the Tribunal.

(6) The Court must exclude any evidence obtained
either directly or indirectly by illegal means which con-
stitutes a serious violation of internationally protected
human rights, according to paragraph 5. With regard to
the standard for applying the exclusionary rule, one
member suggested that only evidence obtained in viola-
tion of a peremptory norm of human rights should be in-
admissible. However, other members felt that the Court
should have discretion to exclude any evidence obtained
in violation of international law. The Working Group de-
cided to return to this question.

Article 49. Hearings

1. The indictment shall be read to the accused
and the Court shall ask the accused to plead guilty or
not guilty to each of the charges in the indictment.

2. If an objection is raised as to the jurisdiction
of the Court, the Court shall rule on the objection
prior to proceeding any further with the trial.

3. The Prosecutor shall make an opening state-
ment and call witnesses and present evidence on be-
half of the prosecution and, thereafter, the defence
may make an opening statement and may call wit-
nesses and present evidence on behalf of the accused.

4. When hearings of evidence have been com-
pleted, the prosecution shall make its closing state-
ment and, thereafter, the defence may make its clos-
ing statement.

5. The Court shall ask whether the accused
wishes to make a statement before it delivers the
judgement, and shall, if the accused so wishes, permit
such a statement to be made.

6. The Court shall, thereafter, retire for closed
and private deliberations upon the judgement it is to
make.

Commentary

(1) The trials conducted by a Chamber of the Court
would follow the general procedure set forth in this arti-
cle, which is similar to a somewhat more detailed provi-
sion contained in article 24 of the Charter of the Niirn-
berg Tribunal.18 The Court would first read the
indictment and request the defendant to enter a plea of
guilty or not guilty with respect to each of the crimes al-
leged in the indictment. Any jurisdictional challenges
raised in accordance with article 38 must be decided be-
fore continuing with the trial. The Prosecutor would first
present the case for the prosecution which would be fol-
lowed by the case for the defence. At the conclusion of
the hearing, the prosecution would be required to make a
closing statement demonstrating that the burden of proof
had been met. The defence would be entitled to make a
closing statement and thus have the "last word", but
would not be required to do so since the accused is enti-
tled to a presumption of innocence. One member sug-
gested that the Court may decide that the prosecution has
not met its burden thus obviating the need for the de-
fence to make any statement. At the conclusion of the
hearing, the Court should engage in private deliberations
to ensure a full and candid exchange of views resulting
in its decision in the case.

(2) The rules to be adopted by the Court would contain
more detailed provisions concerning the procedures to be
followed throughout the trial to ensure that the proceed-
ings are conducted in accordance with uniform rules and
procedures.

Article 50. Quorum and majority for decisions

At least four judges must be present at each stage
of the trial. The decisions of the Chambers shall be
taken by a majority of the judges.

Commentary

Article 50 provides the general rules concerning the
necessary quorum to conduct the trial proceedings and
the extent of agreement required for taking decisions.
The rules to be adopted by the Court would address such
matters in greater detail. However, the Working Group
felt that it would be useful to include these provisions in
the Statute to establish the general guidelines for the
functioning of the Court.

Article 51. Judgement

1. The Court shall pronounce judgements and
impose sentences on persons convicted of crimes un-
der this Statute.

2. The judgement of the Court shall be in writ-
ten form and contain a full and reasoned statement of
its findings and conclusions. It shall be the sole judge-
ment or opinion issued.

3. The judgement shall be delivered in open
Court.

Ibid.
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Commentary

(1) Article 51 confers on the Court the power to pro-
nounce judgements of acquittal or conviction, depending
on its determination of the merits of the charges against
the accused based on the evidence presented during the
trial, and to impose sentences in cases resulting in con-
victions, in accordance with articles 52, 53, 54, 66 and
article 67, paragraph 4, of the Statute. It is at this point in
time that the person who was initially suspected of com-
mitting a crime, and therefore the subject of an investi-
gation (the suspect), and later accused of committing the
crime when the indictment was affirmed (the accused),
now becomes the convicted person when the Court de-
cides that the prosecution has met its burden of proving
the charges contained in the indictment and pronounces
the judgement that the person is guilty as charged.

(2) The term "sentence" was used to refer to the pun-
ishment imposed by the Court against a convicted person
in a particular case. It was considered broad enough to
encompass the full range of penalties at the disposal of
the Court, including imprisonment, fines and the confis-
cation of unlawfully acquired property.

(3) The judgement must be in writing and be accompa-
nied by a full and reasoned statement of the findings of
fact and conclusions of law on which it is based. The
Court would issue a single judgement reflecting the
opinion of the majority of judges. There would be no
dissenting or separate opinions. The judgement would be
delivered in a public proceeding.

(4) In connection with paragraph 2, different views
were expressed on the desirability of allowing separate
or dissenting opinions. The well-known dissenting opin-
ion to the Judgment of the Niirnberg Tribunal was issued
notwithstanding the silence of the Charter on this ques-
tion. Those who were opposed to allowing such opinions
felt that they would undermine the authority of the Court
and its judgements. Some members suggested that
judges might hesitate to issue such opinions as a result of
concerns for their personal safety given the serious na-
ture of the crimes referred to in the Statute. However,
other members believed that judges should have the right
to issue separate or dissenting opinions as a matter of
conscience, if they chose to do so. It was also suggested
that those opinions would be extremely important to the
defendant who chose to appeal a conviction and might
also be of interest to the Appeals Chamber in deciding
whether to overturn the conviction. The Working Group,
however, felt that the reasons militating against authoriz-
ing dissenting or separate opinions outweighed the pos-
sible positive effects of such opinions.

Article 52. Sentencing

1. The Court shall hold a further and separate
hearing to consider the question of the appropriate
sentences to be imposed on the convicted person and
to hear the submissions of the prosecution and of the
defence and such evidence as the Court may deem to
be of relevance.

2. The Court shall retire for deliberations in pri-
vate.

3. The decisions of the Court on the sentences
shall be delivered in open court.

Commentary

(1) The sentencing process is the first phase of the
post-trial procedures. It is generally considered to repre-
sent a separate process which is distinct from the trial.
Whereas the purpose of the trial is to determine the truth
of the charges against the accused, the purpose of the
sentencing hearing is to determine an appropriate pun-
ishment in relation to the individual as well as the crime.

(2) This distinction is reflected in the rights of the ac-
cused which are often couched in terms of the trial.
Many of the fundamental procedural guarantees inherent
in a fair trial, notably the right to counsel, also extend to
the sentencing hearing. However, other rights of the ac-
cused may not be as extensive at that stage of the pro-
ceeding, for example the right to cross-examine wit-
nesses. Also, a court may consider evidence at the
sentencing hearing, for example out-of-court statements,
which may not be admissible during the trial.

(3) The Working Group felt that these considerations
merited a further and separate sentencing hearing, while
leaving the details of such proceedings to the rules to be
adopted by the Court.

(4) At the conclusion of the sentencing hearing, the
Court is required to consider the matter in private delib-
erations to ensure a full and candid exchange of views.
This is similar to the requirement contained in article 49,
paragraph 6, concerning the deliberations following the
contusion of the trial.

(5) The Court must impose sentences on convicted
persons, in accordance with article 51, paragraph 1. In
performing this responsibility, it would be necessary for
the Court to determine (a) the appropriate penalty or
form of punishment to be imposed and (b) the degree of
punishment commensurate with the crime in accordance
with the general principle of proportionality.

(6) As regards the first question, the Court must con-
sider the applicable penalties which the Court is
authorized, in general, to impose with respect to the
crimes referred to in the Statute and determine the appro-
priate form of punishment to be imposed in a particular
case. For example, the Court may impose imprisonment
or a fine but not the death penalty in accordance with ar-
ticle 53.

(7) In terms of the second question, the Court must de-
termine the appropriate degree or severity of punishment
to be imposed for the particular crime committed by the
convicted person, having regard to both the crime and
the individual, such as the length of imprisonment or the
amount of the fine. The obligation of the Court to con-
sider any relevant aggravating or mitigating circum-
stances in determining the appropriate punishment is
dealt with in article 54.

(8) The Court must announce its decision as to the ap-
propriate punishment to be imposed on the convicted
person in the form of a sentence, accompanying its
judgement in the case, which must be announced in a
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public proceeding. The decisions of the Court regarding
sentences are subject to appeal on the ground that there
is a "manifest disproportion between the crime and the
sentence", in accordance with article 55.

Article 53. Applicable penalties

1. The Chamber may impose on a person con-
victed of a crime under this Statute one or more of
the following penalties:

(a) a term of imprisonment, up to and including
life imprisonment;

(b) a fine of any amount.

2. In determining the length of a term of impris-
onment or the amount of a fine to be imposed for a
crime, the Chamber may have regard to the penalties
provided for by the law of:

(a) the State of which the perpetrator of the crime
is a national;

(b) the State on whose territory the crime was
committed; or

(c) the State which had custody of and jurisdic-
tion over the accused.

3. The Chamber may also order:

(a) the return to their rightful owners of any
property or proceeds which were acquired by the
convicted person in the course of committing the
crime;

(b) the forfeiture of such property or proceeds, if
the rightful owners cannot be traced.

4; Fines paid or proceeds of property confiscated
pursuant to this article may be paid or transferred,
by order of the Chamber, to one or more of the fol-
lowing:

(a) the Registrar, to defray the costs of the trial;

(b) a State whose nationals were the victims of the
crime;

(c) a trust fund established by the Secretary-
General of the United Nations for the benefit of vic-
tims of crime.

Commentary

(1) Article 53 sets forth the applicable penalties which
would be available to the Court in determining the ap-
propriate punishment in a particular case, including a
term of imprisonment up to and including life imprison-
ment and a fine of any amount. The Court would not be
authorized to impose the death penalty.

(2) Whereas the term "sentence" connotes a term of
imprisonment and the punishment imposed in a particu-
lar case, the term "penalty" is used as the generic term
to encompass the various types of punishment which the
Court may impose, including a fine or confiscation of
property as well as imprisonment. For example, the na-
tional courts of some States are authorized, in general, to
impose the death penalty in accordance with national

law. The national courts may decide to apply such a pen-
alty to a particular case by imposing the death sentence
on the convicted person.

(3) In determining the term of imprisonment or the
amount of fine to be imposed, the Court may consider
the relevant provisions of the national law of the States
which have a particular connection to the person or the
crime committed, namely the State of which the con-
victed person is a national, the State on whose territory
the crime was committed or the State which had custody
of and jurisdiction over the accused. Although any State
may prosecute a person for a crime under international
law in accordance with the principle of universal juris-
diction, the Court may consider the relevant national law
of these three States based on the particular connection
between them and either the individual or the crime. The
consideration of the laws of these States is even more
appropriate with respect to the crimes under national law
referred to in article 26, paragraph 2 (b) of the Statute.
While the Court is free to consider the relevant national
law of the States indicated in that article, it is not obliged
to follow the law of any one of them.

(4) In addition to imprisonment or fines, the Court
may also order the confiscation of property unlawfully
obtained or the proceeds of unlawful conduct. The Court
may further order the return of such property to its right-
ful owner and the payment of fines or illicit proceeds to
the Registrar to defray the costs of the trial, to the State
whose nationals were the victims of the crime for pur-
poses of compensation, or to a fund to be established by
the Secretary-General of the United Nations to benefit
victims of crime. In this connection, attention may be
drawn to the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances,
which contains detailed provisions concerning the con-
fiscation of illicit proceeds, and the Optional Protocol to
the Model Treaty on Mutual Assistance in Criminal Mat-
ters concerning the proceeds of crime.19

(5) Some members questioned the ability of the Court
to determine the ownership of stolen property in the ab-
sence of a claim filed by the alleged owner, which may
need to be considered in a separate proceeding. Others
felt that it was not appropriate to authorize the Court to
order the return of stolen property, a remedy which they
considered to be more appropriate in a civil rather than a
criminal case. One member suggested that allowing the
Court to consider such matters would be inconsistent
with its primary function and contrary to its fundamental
purpose, namely to prosecute and punish without delay
perpetrators of the crimes referred to in the Statute.
However, other members felt that the Court should have
the additional authority to provide reparation to the vic-
tims of the crimes referred to in the Statute.

Article 54. Aggravating or mitigating factors

In imposing sentence, the Chamber should take
into account such factors as the gravity of the crime
and the individual circumstances of the convicted
person.

19 General Assembly resolution 45/117, annex.
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Commentary

(1) In determining the punishment to be imposed on
the convicted person in the form of a sentence in a par-
ticular case, the Court must take into account all of the
elements relating to the gravity of the crime committed,
on the one hand, and the individual circumstances of the
convicted person which may constitute mitigating fac-
tors, on the other. For example, the Court may decide to
impose a lesser sentence for a war crime committed by a
very young inexperienced member of the armed forces
in comparison to the sentence imposed for the same
crime committed by a senior military officer with years
of training and experience. In this connection, some
members suggested that the gravity of the crime could
also constitute a mitigating factor in a particular case be-
cause some crimes were less serious than others.

(2) The Court must also take into account the extent to
which any sentence imposed by another court on the
same person for the same acts has already been served,
in accordance with article 45, paragraph 3.

PART 5

APPEAL AND REVIEW

Article 55. Appeal against judgement or sentence

1. [The Prosecutor and] the convicted person
may, in accordance with the rules, appeal against a
decision under articles 51, 52 or 53 on any of the fol-
lowing grounds:

(a) material error of law;

(b) error of fact which may occasion a miscar-
riage of justice; or

(c) manifest disproportion between the crime and
the sentence.

2. Unless the Chamber otherwise orders, a con-
victed person shall remain in custody pending an ap-
peal, and provisional measures may be taken to en-
sure that the judgement of the Chamber, if affirmed,
can be promptly enforced.

Commentary

(1) The Charter of the Nurnberg Tribunal20 provided
that the decisions of the Tribunal were final and not sub-
ject to review, in accordance with article 26 thereof.
However, the Working Group felt that more recent de-
velopments militated in favour of providing for the right
of appeal. The International Covenant on Civil and Po-
litical Rights states in article 14, paragraph 5, as follows:
"Everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher
tribunal according to law". Furthermore, this right is
provided for in article 25 of the Statute of the Interna-
tional Tribunal.21

20 See footnote 15 above.
21 See footnote 16 above.

(2) The convicted person may appeal: (a) the judge-
ment, on the grounds that it is based on a material error
of law or an error of fact which may occasion a miscar-
riage of justice; or (b) a sentence, on the grounds that the
sentence is manifestly disproportionate to the crime. The
notion of material error of law would include errors both
of substantive law and of criminal procedure, and in both
cases the error would have to be of such gravity as to in-
validate the judgement.

(3) Consideration was also given to allowing the
Prosecutor to appeal a decision on the same grounds.
Members supporting this position invoked similar solu-
tions in some systems of national law as well as the fact
that the Prosecutor represented the interests of society as
a whole. Some members, however, expressed concern
about allowing the Prosecutor to appeal a decision of the
Court, notably an acquittal, except in very limited cir-
cumstances and possibly at an earlier stage of the pro-
ceedings when the Court might decide to dismiss the
case based on insufficient evidence before reaching a
judgement on the merits. This is why the words "The
Prosecutor and" appear between brackets in the text.
One member believed that in such cases the Appeals
Chamber should either deny the appeal or remand the
case to a Chamber for further action, to the extent that
such action would be consistent with the principle non
bis in idem. The Working Group, noting that the extent
to which the prosecution could bring an appeal varied in
different legal systems, decided to return to the question
of distinguishing between the right of the defence and
the right of the prosecution to appeal a decision of the
Court, with a possible view to limiting the latter.

(4) A person who has been convicted of a crime must
remain in custody while the appeal is pending, unless the
Chamber decides otherwise. Provisional measures may
be taken while the appeal is being considered to facilitate
the prompt enforcement of the judgement and sentence
of the Chamber in the event that the decision of the Ap-
peals Chamber is affirmative. The Working Group de-
cided to return to the question of time-limits for filing an
appeal.

Article 56. Proceedings on appeal

1. As soon as notice of appeal has been filed, the
Bureau shall take steps in accordance with the rules
to constitute an Appeals Chamber consisting of seven
judges who did not take part in the judgement con-
tested.

2. The President or a Vice-President shall pre-
side over an Appeals Chamber.

3. The Appeals Chamber has all the powers of
the Chamber, and may affirm, reverse or amend the
decision which is the subject of the appeal.

4. The decisions of the Appeals Chamber shall
be by majority, and shall be given in open court. Six
judges shall constitute a quorum.

5. Subject to article 57, decisions of the Appeals
Chamber shall be final.
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Commentary

(1) The Bureau must establish an Appeals Chamber
consisting of seven judges who did not participate in the
consideration of the case by the Chamber, in accordance
with the rules of the Court, as soon as the notice of ap-
peal has been filed with the Registrar. One member was
opposed to conferring the power of appointment on the
members of the Bureau for the same reasons expressed
with respect to article 37.

(2) The Appeals Chamber, as the higher chamber,
would have all the powers of the Chamber, as provided
in the Statute, and would also have the power to affirm,
reverse or revise the decision of the lower court.

(3) The Appeals Chamber would decide the issues
raised in the appeal based on the opinion of a majority of
the judges. The decisions would be delivered at a public
proceeding and would be final, subject to the possibility
of revision under article 57.

(4) The Statute does not expressly provide for dissent-
ing or separate opinions to the decisions of the Appeals
Chamber. While some members felt that dissenting or
separate opinions should not be allowed for the reasons
expressed in connection with article 51, other members
considered such opinions essential with respect to appel-
late decisions which deal with important questions of
substantive and procedural law. The Working Group
agreed to return to this matter.

(5) Some members believed that there should be a
separate and distinct Appeals Chamber, such as the one
provided for in article 11 of the Statute of the Interna-
tional Tribunal.22 This would be consistent with the prin-
ciple of the double degree of jurisdiction under which
judges of the same rank did not review each others' deci-
sions to avoid undermining the integrity of the appeals
process as a result of the judges' hesitancy to reverse de-
cisions to avoid the future reversal of their own deci-
sions. However, others were of the opinion that the lim-
ited structure of the Tribunal may not be conducive to
reserving a number of judges to sit in an appeals cham-
ber since that would severely limit the number of judges
available for the trial chambers. Another alternative
would be to have appeals heard by all of the judges of
the Court meeting in plenary, except those who partici-
pated in the lower court decision. While some members
felt that the appellate jurisdiction must as a matter of
principle be exercised by a separate and distinct higher
court, others felt that it would be sufficient to establish a
higher chamber within the hierarchy of the Tribunal
which would be the highest jurisdiction with competence
in international criminal law comprised of the world's
most eminent jurists.

(6) The Working Group invited the Commission and
the General Assembly to comment on the questions
raised in connection with article 56.

22 Ibid.

Article 57. Revision

The convicted person [or the Prosecutor] may, in
accordance with the rules of the Court, apply to the
Court for revision of its judgement on the ground
that a new fact, not known at the time of the trial or
at the time of the appeal, which could have been a de-
cisive factor in the judgement of the Court, has since
then been discovered.

Commentary

(1) A person convicted of a crime may, in accordance
with the rules to be adopted by the Court, apply for revi-
sion of a judgement on the ground that a new fact, which
was not known at the time of the trial or appeal and
which could have been a decisive factor in the judge-
ment, has since been discovered. The Working Group
considered that while appeals should be heard by a dif-
ferent chamber, revisions should be heard by the same
chamber that issued the earlier decision. It was felt that
such a chamber would be in the best position to deter-
mine whether the decision should be revised in the light
of the newly discovered fact.

(2) The words "or the Prosecutor" appear between
brackets for reasons similar to those expressed in con-
nection with the bracketed language in article 55. The
Working Group decided to return to the question of the
role of the prosecution in appeal and revision proceed-
ings, bearing in mind the fact that different as well as
similar considerations may be relevant with respect to
the two types of post-trial proceedings.

PART 6

INTERNATIONAL COOPERATION AND
JUDICIAL ASSISTANCE

Article 58. International cooperation
and judicial assistance

1. States Parties shall cooperate with the Tribu-
nal in connection with criminal investigations relat-
ing to, and proceedings brought in respect of, crimes
within the Court's jurisdiction.

2. States Parties which have accepted the juris-
diction of the Court with respect to a particular
crime shall respond without undue delay to any re-
quest for international judicial assistance or an order
issued by the Court with respect to that crime, in-
cluding, but not limited to:

(a) the identification and location of persons;

(b) the taking of testimony and the production of
evidence;

(c) the service of documents;

id) the arrest or detention of persons;

(e) the surrender of the accused to the Tribunal,
in accordance with article 63;
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(f) any other request that may facilitate the ad-
ministration of justice, including provisions on in-
terim measures as required.

tion or the carrying out of the provisions on interna-
tional cooperation and judicial assistance, either gen-
erally or in relation to a particular case.

Commentary

(1) The effective functioning of the Tribunal would be
dependent upon the international cooperation and judi-
cial assistance of States. States parties to the Statute
would have an obligation to cooperate with criminal in-
vestigations conducted by the Prosecutor and to respond
without undue delay to any request or order of the Court
regarding, for example, the location of persons, the tak-
ing of testimony, the production of evidence, the service
of documents, the arrest or detention of persons, or the
surrender of the accused.

(2) Article 58 is similar to article 29 of the Statute of
the International Tribunal.23 Whereas all States would
have an obligation to cooperate with the International
Tribunal established by the Security Council under
Chapter VII of the Charter of the United Nations, para-
graph 1 recognizes the general obligation of all States
parties to the Statute to cooperate with and provide judi-
cial assistance to the Tribunal. States parties which have
also accepted the jurisdiction of the Court with respect to
the particular crime would be required to respond with-
out undue delay to a request or order issued by the Court
with respect to measures such as those listed in para-
graph 2. In connection with article 58, the Working
Group also took account of the Model Treaty on Mutual
Assistance in Criminal Matters.224

Article 59. Cooperation with States non-parties
to the Statute

States non-parties to the present Statute may pro-
vide the Tribunal with judicial assistance and
cooperation under article 58, paragraph 2, or arti-
cle 62 on the basis of comity, a unilateral declaration,
an ad hoc arrangement or other agreement with the
Court.

Commentary

This article recognizes that all States as members of
the international community have an interest in the
prosecution, punishment and deterrence of the crimes re-
ferred to in the Statute. Thus, even those States which
are not parties to the Statute are encouraged to cooperate
with and to provide assistance to the Tribunal on the ba-
sis of comity, a unilateral declaration which may be gen-
eral or specific in character, an ad hoc arrangement for a
particular case or any other type of agreement between
the State and the Tribunal.

Article 60. Consultation

The States Parties shall consult promptly, at the
request of any one of them, concerning the applica-

23 Ibid.
24 See footnote 19 above.

Commentary

States parties are required to consult promptly at the
request of any one of them concerning the application or
implementation of the provisions on international
cooperation and judicial assistance, either with respect to
a particular case or a general matter concerning the Tri-
bunal. This is intended to avoid undue delays in the
functioning of the Tribunal which may require the
cooperation of a number of States to effectively perform
its functions either in a particular case or in general.

Article 61. Communications and contents of
documentation

1. Communications in relation to this Statute
shall normally be in writing and shall be between the
competent national authority and the Registrar of the
Court.

2. Whenever appropriate, communications may
also be made through the International Criminal Po-
lice Organization (ICPO/INTERPOL), in conformity
with arrangements which the Tribunal may make
with this organization.

3. Documentation pertaining to international
cooperation and judicial assistance shall include the
following:

(a) the purpose of the request and a brief descrip-
tion of the assistance sought, including the basis and
legal reasons for the request;

(b) information concerning the individual who is
the subject of the request;

(c) information concerning the evidence sought to
be seized, describing it with sufficient detail to iden-
tify it, and describing the reasons for the request and
the justification relied upon;

(d) description of the basic facts underlying the
request; and

(e) information concerning the charges, accusa-
tions or conviction of the person who is the subject of
the request.

4. All communications and requests shall be
made in one of the working languages set forth in ar-
ticle 18 of the present Statute.

5. If the requested State considers that the infor-
mation contained in the request is not sufficient to
enable the request to be dealt with, it may request ad-
ditional information.

Commentary

(1) Article 61 establishes the general rule that commu-
nications should normally be between the Registrar and
the competent national authorities of the State concerned
and should be in writing in one of the working languages
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of the Tribunal, namely English or French, as provided
in article 18.

(2) It also recognizes the possibility of communica-
tions between the Tribunal and the International Crimi-
nal Police Organization, which may be particularly ap-
propriate in connection with criminal investigations.

(3) Any request or order must be accompanied by a
sufficient explanation of its purpose and legal basis as
well as appropriate documentation, in accordance with
paragraph 3. Upon receipt of such a communication, the
State may ask the Tribunal to provide additional infor-
mation required to respond to the request or comply with
the order.

(4) The article is based on a similar provision con-
tained in article 5 of the Model Treaty on Mutual Assis-
tance in Criminal Matters.25

Article 62. Provisional measures

In cases of urgency, the Court may request of the
State concerned any or all of the following:

(a) to provisionally arrest the person sought for
surrender;

(b) to seize evidence needed in connection with
any proceedings which shall be the object of a formal
request under the provisions of this Statute; or

(c) to take as a matter of urgency all necessary
measures to prevent the escape of a suspect, injury to
or the intimidation of a witness, or the destruction of
evidence.

Commentary

When circumstances so require, the Court may also
request the State concerned to take provisional measures,
including measures to prevent the accused from leaving
its territory or the destruction of evidence located in its
territory. In connection with this article, the Working
Group considered article 9 of the Model Treaty on Extra-
dition26 as well as article 55 of the proposal for an inter-
national war crimes tribunal for the former Yugoslavia
prepared under the auspices of CSCE.27

Article 63. Surrender of an accused person
to the Tribunal

1. As soon as practicable after affirming the in-
dictment under article 32, the Prosecutor shall seek
from the Bureau or, if a Chamber has been consti-
tuted, from the Chamber, an order for the arrest and
surrender of the accused.

2. The Registrar shall transmit the order to any
State on whose territory the accused person may be
found, and shall request the cooperation of that State
in the arrest and surrender of the accused.

25 Ibid.
26 General Assembly resolution 45/116, annex.
27 Document S/25307.

3. On receipt of a notice under paragraph 2:

(a) a State Party which has accepted the jurisdic-
tion of the Court with respect to the crime in question
shall take immediate steps to arrest and surrender
the accused person to the Court;

(b) a State Party which is also a party to the
treaty establishing the crime in question but which
has not accepted the Court's jurisdiction over that
crime shall arrest and, if it decides not to surrender
the accused to the Tribunal, forthwith refer the mat-
ter to its competent authorities for the purpose of
prosecution;

(c) in any other case, a State Party shall consider
whether it can, in accordance with its constitutional
processes, take steps to arrest and surrender the ac-
cused person to the Tribunal.

4. The surrender of an accused person to the
Tribunal constitutes, as between the States Parties to
this Statute, sufficient compliance with a provision of
any treaty requiring that a suspect be extradited or
the case submitted to its competent authorities for the
purpose of prosecution.

5. A State Party should, as far as possible, give
priority to a request under paragraph 2 over requests
for extradition from other States.

6. A State Party may delay complying with para-
graph 3 if the accused is in its custody and is being
prosecuted for a serious crime or is serving a sen-
tence imposed by a court for a crime.

7. A State Party may, within 45 days of receiving
an order under paragraph 2, file a written applica-
tion with the Registrar requesting the Court to set
aside the order or quash the indictment on specified
grounds. Pending a decision of the Chamber on the
application, the State concerned shall take all neces-
sary provisional measures under article 62.

Commentary

(1) The Bureau or a Chamber, acting on behalf of the
Court, would issue an order at the request of the Pros-
ecutor for the arrest and surrender of the accused once
the indictment has been affirmed. The order would be
transmitted by the Registrar to any State on whose terri-
tory the accused may be found.

(2) The term "surrender" was considered to be broad
enough to cover situations in which the accused is to be
arrested and delivered to the Tribunal for trial, as well as
situations in which the person is already in custody and
is to be transferred to the Tribunal for trial. With respect
to the latter situation, the person may have already been
arrested and be awaiting trial for criminal charges under
national law or may have already been convicted for
such a crime and be serving a term of imprisonment. The
trial of such a person by the Tribunal would be subject to
the principle non bis in idem which may apply in accord-
ance with article 45.

(3) Paragraph 3 provides for the surrender of an ac-
cused person by a State in three different situations, as
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follows: (a) a State party which has accepted the juris-
diction of the Court with respect to the crime in question
must take immediate steps to arrest and surrender the ac-
cused person to the Court; (b) a State party which is also
a party to the relevant treaty defining the crime in ques-
tion but has not accepted the Court's jurisdiction must
arrest and either surrender or prosecute the accused; and
(c) a State party which is not a party to the relevant
treaty must consider whether its internal law permits the
arrest and surrender of the accused.

(4) A State party should, to the extent possible, give
priority to requests from the Tribunal for the surrender of
an accused over extradition requests from other States,
according to paragraph 5. However, only a State party
which has accepted the jurisdiction of the Court with re-
spect to the particular crime would be obliged to do so
under paragraph 3 (a). Other States parties would be re-
quired to prosecute the accused if they decided not to
surrender the person for trial by the Tribunal. The Work-
ing Group decided to return to the question of whether
such a State should also be allowed to extradite the ac-
cused to another State for prosecution rather than surren-
dering the person to the Tribunal.

(5) The surrender of a person to the Tribunal would
constitute sufficient compliance with any treaty obliga-
tion to prosecute or extradite a person suspected of com-
mitting a crime referred to in the treaty, as between the
States parties to the Statute. One member queried
whether the phrase "as far as possible" in paragraph 5
would adequately cover situations in which a State party
requested and obliged to surrender the accused to the
Tribunal under paragraph 3 (a) was subject to a pre-
existing treaty obligation to extradite to a State which
was not a party to the Statute. In this connection, atten-
tion may be drawn to the Vienna Convention on the Law
of Treaties.

(6) Article 63, as presently drafted, did not envisage
the suspension of criminal proceedings in a national
court to allow a person to be transferred to the Tribunal
for trial or the transfer of any such proceedings to the
Tribunal, although the proceedings may relate to acts
constituting crimes referred to in the Statute. Paragraph
6 provides that a State party may delay complying with a
request for a person who is being prosecuted for a seri-
ous crime or is serving a sentence imposed by a court for
a crime, in contrast with a person who is arbitrarily de-
tained or whose presence is not required in connection
with the administration of criminal justice in that State.
As regards the former situation, the draft statute differs
from the Statute of the International Tribunal which es-
tablished the primacy of the International Tribunal over
the national courts and provided that a State may be re-
quested to defer to the competence of the International
Tribunal with respect to a particular individual.

(7) A State party which receives an order pursuant to
article 63 may request that it be set aside and challenge
the indictment on specified grounds, possibly relating to
the jurisdiction of the Court or the factual basis for the
indictment. As discussed in connection with article 38,
the Working Group will consider at a later stage the ap-
propriate judicial organ for deciding such matters.

Article 64. Rule of speciality

1. A person delivered to the Tribunal shall not
be subject to prosecution or punishment for any
crime other than that for which the person was sur-
rendered.

2. Evidence tendered shall not be used as evi-
dence for any purpose other than that for which it
was tendered.

3. The Court may request the State concerned to
waive the requirements of paragraph 1 or 2 for the
reasons and purposes specified in the request.

Commentary

(1) This provision sets forth the rule of speciality un-
der which a person delivered to another jurisdiction can
only be prosecuted or punished for the crime indicated in
the initial request, according to paragraph 1.

(2) Similarly, evidence tendered to another jurisdiction
can only be used as evidence for the purpose stated in
the original request, according to paragraph 2. The
Working Group felt that a distinction should be drawn
between the use of evidence as a source of information
which may lead to the investigation of the same person
for other crimes or the investigation of other persons
who may have been involved in related criminal activity.
Thus, the limitation on the use of evidence provided by
States applies to its specific use as evidence in a criminal
proceeding rather than for other purposes, such as infor-
mation leading to other investigations or possibly the im-
peachment of a witness. In this connection, attention
may be drawn to the Model Treaty on Mutual Assistance
in Criminal Matters28 which recognizes that States may
not wish to limit the use of information received with re-
spect to all crimes, but rather to restrict this limitation to
fiscal crimes.

(3) The Court may request the State concerned to
waive such limitations with respect to either persons or
evidence, as provided in paragraph 3.

(4) The Working Group considered article 14 of the
Model Treaty on Extradition29 concerning the rule of
speciality in connection with paragraph 1 and it took into
account article 8 of the Model Treaty on Mutual Assis-
tance in Criminal Matters concerning limitations on the
use of evidence.

PART 7

ENFORCEMENT OF SENTENCES

Article 65. Recognition of judgements

States Parties undertake to recognize and give ef-
fect to the judgements of the Court. Where necessary
or appropriate, States Parties shall enact specific leg-

28 See footnote 19 above.
29 See footnote 26 above.
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islative and administrative measures necessary to
comply with the obligation to recognize the judge-
ments of the Court.

Commentary

States parties to the Statute must recognize and give
effect to judgements of the Court and, where necessary,
enact the national legislative and administrative meas-
ures required to do so, in accordance with article 65.
This article recognizes that, as a general rule, States will
not enforce the criminal or penal judgements of other
States in the absence of a treaty. In this regard, attention
may be drawn to paragraph 3 (b) of article 1 of the
Model Treaty on Mutual Assistance in Criminal Matters
and the Optional Protocol thereto concerning the pro-
ceeds of crime,30 as well as the European Convention on
the International Validity of Criminal Judgements.

Article 66. Enforcement of sentences

1. States Parties are requested to offer facilities
for imprisonment in accordance with this Statute.

2. Imprisonment shall be served in a State desig-
nated by the Court from a list of States which have
indicated to the Tribunal their willingness to accept
convicted persons.

3. If no State is designated under paragraph 2,
the imprisonment shall be served in a prison facility
made available by the State referred to in article 3.

4. Imprisonment under paragraphs 2 or 3 shall
be subject to the supervision of the Court.

Commentary

(1) The prison sentences imposed by the Court are to
be served in the prison facilities of a State designated by
the Court or, in the absence of such a designation, in the
State where the Tribunal has its seat as provided for in
article 3. Since the limited institutional structure of the
Tribunal, as presently envisaged, would not include a
prison facility, States parties would be requested to offer
the use of such facilities to the Tribunal.

(2) There may be situations in which States parties are
unwilling to make their prison facilities available to the
Tribunal or the Court decides not to designate any of the
States which are willing to do so. Thus, the Working
Group felt that it was necessary to provide a residual rule
to cover such situations, namely sentences are to be
served in the prisons of the host country in the absence
of the designation of another State. This is consistent
with the special responsibilities incumbent on the State
selected to serve as the seat of the Tribunal under arti-
cle 3. The Working Group agreed to return to the factors
to be considered by the Court in deciding whether to
designate a State under paragraph 2, while recognizing
that this matter may be more appropriately dealt with in
the rules of the Court.

(3) While the prison facilities would continue to be ad-
ministered by the national authorities, the terms and con-
ditions of imprisonment should be in accordance with in-
ternational standards, notably the Standard Minimum
Rules for the Treatment of Prisoners.31 The imprison-
ment of the convicted person would be subject to the su-
pervision of the Court, the details of which may be
elaborated in its rules. For example, the rules could es-
tablish the procedures under which a convicted person
could seek redress for mistreatment or provide for peri-
odic reports by the national authorities, taking into con-
sideration the limited institutional structure of the Tribu-
nal.

(4) In recognition of the substantial costs which may
be involved in the incarceration of convicted persons for
prolonged periods of time, as may be expected for the
serious crimes referred to in the Statute which allows
maximum terms of life imprisonment, it was suggested
that all States parties should share the burden of such
costs as expenses of the Tribunal. The Working Group
decided to return to the financial aspects of the Tribunal.

Article 67. Pardon, parole and commutation
of sentences

1. If, under a generally applicable law of the
State of imprisonment, a person in the same circum-
stances who had been convicted for the same conduct
by a court of that State would be eligible for pardon,
parole or commutation of sentence, the State shall so
notify the Court.

2. If a notification has been given under para-
graph 1, the prisoner may, subject to and in accord-
ance with the rules, apply to the Court seeking an or-
der for pardon, parole or commutation of the sen-
tence.

3. If the Bureau decides that an application un-
der paragraph 2 is apparently well-founded, it shall
convene a Chamber to consider and decide whether
in the interest of justice the person convicted should
be released and on what basis.

4. When imposing sentence, a Chamber may
stipulate that the sentence is to be served in accord-
ance with specified laws as to pardon, parole or com-
mutation of the State which, under article 66, is re-
sponsible for implementing the sentence. In such a
case the consent of the Court is not required for sub-
sequent action of that State in conformity with those
laws, but the Court shall be given at least 45 days no-
tice of any decision which might materially affect the
terms or extent of the imprisonment.

5. Except as provided in paragraphs 3 and 4, a
person serving a sentence imposed by the Court is
not to be released before the expiry of the sentence.

30 See footnote 19 above.

31 See First United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, Geneva, 22 August-3 September 1955
(United Nations publication, Sales No. 1956.1 V.4), pp. 67-73. It is re-
printed in Human Rights, A Compilation of International Instruments
(United Nations publication, Sales No. E.88.XIV.1 (ST/HR/l/Rev.3)).
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Commentary

(1) The Working Group felt that the Statute should
provide for the possibility of pardon, parole and commu-
tation of sentence. Some members felt that such ques-
tions should be decided on the basis of a uniform stand-
ard, while other members felt that consideration must be
given to the efficient administration of justice by the na-
tional authorities.

(2) Article 67 provides that the State where the person
is imprisoned must notify the Court if the person would
be eligible for pardon, parole or commutation of sen-
tence under the law of that State, in accordance with
paragraph 1. Following a notification received under

paragraph 1, the prisoner would apply to the Court for an
order granting pardon, parole or commutation of the sen-
tence. The Bureau would convene a Chamber to consider
the matter if the application appeared to be well-
founded.

(3) In imposing a sentence, the Court may also provide
that the sentence is to be governed by specified laws as
to these matters. In such cases, the Court must be noti-
fied prior to any decision that would materially affect the
terms or extent of imprisonment, but the consent of the
Court would not be required.

(4) Except as provided in article 67, a person should
not be released before the sentence imposed by the Court
has been served.


