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mass violations of human rights and exceptionally se-
rious war crimes, it had done so on the understanding
that in formulating those articles the Drafting Committee
would bear in mind, and at its discretion deal with, all or
part of the elements of the crimes which had not been
referred to the Committee. Those crimes were: interven-
tion; colonial domination and other forms of alien domi-
nation; apartheid; recruitment, use, financing and train-
ing of mercenaries; and international terrorism. As a
result, some of the texts proposed by the Drafting Com-
mittee were substantially different from those adopted on
first reading.

6. As to structure, the set of articles was divided into
two parts. Part one (General provisions) comprised three
sections: section 1 dealt with general principles; sec-
tion 2 dealt with the articles on individual criminal re-
sponsibility; and section 3 dealt with procedural issues
and jurisdiction. Part two (Crimes against the peace and
security of mankind) then defined and listed crimes
against the peace and security of mankind. In order to fa-
cilitate cross-referencing, the numbers in square brackets
indicated the number of the corresponding articles
adopted on first reading.

7. The titles and texts of draft articles 1 to 18 as
adopted by the Drafting Committee on second reading,
read:

PART ONE

GENERAL PROVISIONS

Section 1

Article 1 [1 and 2]. Scope and application of the present Code

1. The present Code applies to the crimes against the peace
and security of mankind set out in part two.

2. Crimes against the peace and security of mankind are
crimes under international law and punishable as such, whether
or not they are punishable under national law.

Section 2

Article 2 [3]. Individual responsibility and punishment

1. A crime against the peace and security of mankind entails
individual responsibility.

2. An individual shall be responsible for the crime of aggres-
sion in accordance with article 15.

3. An individual shall be responsible for a crime set out in ar-
ticle 16,17 or 18 if that individual:

(a) Intentionally commits such a crime;
(b) Orders the commission of such a crime which in fact occurs

or is attempted;
(c) Fails to prevent or repress the commission of such a crime

in the circumstances set out in article 5;
(d) Knowingly aids, abets or otherwise assists, directly and sub-

stantially, in the commission of such a crime, including providing
the means for its commission;

(e) Directly participates in planning or conspiring to commit
such a crime which in fact occurs;

if) Directly and publicly incites another individual to commit
such a crime which in fact occurs;

(g) Attempts to commit such a crime by taking action com-
mencing the execution of a crime which does not in fact occur be-
cause of circumstances independent of his intentions.

4. An individual who is responsible for a crime against the
peace and security of mankind shall be liable to punishment
which is commensurate with the character and gravity of the
crime.

[Article 4. Motives]

[Deleted]

Article 3 [5]. Responsibility of States

The fact that the present Code provides for the responsibility of
individuals for crimes against the peace and security of mankind
is without prejudice to any question of the responsibility of States
under international law.

Article 4 [11]. Order of a Government or a superior

The fact that an individual charged with a crime against the
peace and security of mankind acted pursuant to an order of a
Government or a superior does not relieve him of criminal re-
sponsibility, but may be considered in mitigation of punishment if
justice so requires.

Article 5 [12 J. Responsibility of the superior

The fact that a crime against the peace and security of mankind
was committed by a subordinate does not relieve his superiors of
criminal responsibility, if they knew or had reason to know, in the
circumstances at the time, that the subordinate was committing or
was going to commit such a crime and if they did not take all nec-
essary measures within their power to prevent or repress the
crime.

Article 6 [13]. Official position and responsibility

The official position of an individual who commits a crime
against the peace and security of mankind, even if he acted as
head of State or Government, does not relieve him of criminal re-
sponsibility or mitigate punishment.

Section 3

Article 7. Establishment of jurisdiction

Without prejudice to the jurisdiction of an international crimi-
nal court, each State Party shall take such measures as may be
necessary to establish its jurisdiction over the crimes set out in ar-
ticles 16, 17 and 18. Jurisdiction over the crime set out in article
15 shall rest with an international criminal court.

Article 8 [6]. Obligation to extradite or prosecute

The State Party in the territory of which an individual alleged
to have committed a crime set out in article 16,17 or 18 is found
shall extradite or prosecute that individual.

Article 9. Extradition of alleged offenders

1. To the extent that the crimes set out in articles 16, 17 and
18 are not extraditable offences in any extradition treaty existing
between States Parties, they shall be deemed to be included as
such therein. States Parties undertake to include those crimes as
extraditable offences in every extradition treaty to be concluded
between them.

2. If a State Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from an-
other State Party with which it has no extradition treaty, it may at
its option consider the present Code as the legal basis for extradi-
tion in respect of those crimes. Extradition shall be subject to the
conditions provided in the law of the requested State.

3. States Parties which do not make extradition conditional on
the existence of a treaty shall recognize those crimes as extradit-
able offences between themselves subject to the conditions pro-
vided in the law of the requested State.
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4. Each of those crimes shall be treated, for the purpose of ex-
tradition between States Parties, as if it had been committed not
only in the place in which it occurred but also in the territory of
any other State Party.

[Article 7. Statute of Limitations]

[Deleted]

Article 10 [8]. Judicial guarantees

1. An individual charged with a crime against the peace and
security of mankind shall be presumed innocent until proved
guilty and shall be entitled without discrimination to the mini-
mum guarantees due to all human beings with regard to the law
and the facts and shall have the rights:

(a) In the determination of any charge against him, to have a
fair and public hearing by a competent, independent and impar-
tial tribunal duly established by law;

(b) To be informed promptly and in detail in a language which
he understands of the nature and cause of the charge against him;

(c) To have adequate time and facilities for the preparation of
his defence and to communicate with counsel of his own choosing;

(d) To be tried without undue delay;
(e) To be tried in his presence, and to defend himself in person

or through legal assistance of his own choosing; to be informed, if
he does not have legal assistance, of this right; and to have legal
assistance assigned to him and without payment by him if he does
not have sufficient means to pay for it;

(/) To examine, or have examined, the witnesses against him
and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

(g) To have the free assistance of an interpreter if he cannot
understand or speak the language used in court;

(h) Not to be compelled to testify against himself or to confess
guilt.

2. An individual convicted of a crime shall have the right to
his conviction and sentence being reviewed according to law.

Article 11 [9]. Non bis in idem

1. No one shall be tried for a crime against the peace and se-
curity of mankind of which he has already been finally convicted
or acquitted by an international criminal court.

2. An individual may not be tried again for a crime of which
he has been finally convicted or acquitted by a national court ex-
cept in the following cases:

(a) By an international criminal court, if:
(i) The act which was the subject of the judgment in the

national court was characterized by that court as an
ordinary crime and not as a crime against the peace
and security of mankind; or

(ii) The national court proceedings were not impartial or
independent or were designed to shield the accused
from international criminal responsibility or the case
was not diligently prosecuted;

(b) By a national court of another State, if:
(i) The act which was the subject of the previous judg-

ment took place in the territory of that State; or
(ii) That State was the main victim of the crime.

3. In the case of a subsequent conviction under the present
Code, the court, in passing sentence, shall take into account the
extent to which any penalty imposed by a national court on the
same person for the same act has already been served.

Article 12 [10]. Non-retroactivity

1. No one shall be convicted under the present Code for acts
committed before its entry into force.

2. Nothing in this article precludes the trial of anyone for any
act which, at the time when it was committed, was criminal in ac-
cordance with international law or national law.

Article 13 [14, para. 1]. Defences

The competent court shall determine the admissibility of de-
fences in accordance with the general principles of law, in the
light of the character of each crime.

Article 14 [14, para. 2J. Extenuating circumstances

In passing sentence, the court shall, where appropriate, take
into account extenuating circumstances in accordance with the
general principles of law.

PART TWO

CRIMES AGAINST THE PEACE
AND SECURITY OF MANKIND

Article 15. Crime of aggression

An individual, who, as leader or organizer, actively participates
in or orders the planning, preparation, initiation or waging of ag-
gression committed by a State, shall be responsible for a crime of
aggression.

Article 16 [19]. Genocide

Genocide means any of the following acts committed with in-
tent to destroy, in whole or in part, a national, ethnic, racial or re-
ligious group,as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the

group;
(c) Deliberately inflicting on the group conditions of life calcu-

lated to bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the

group;
(e) Forcibly transferring children of the group to another

group.

Article 17 [21]. Crimes against humanity

A crime against humanity means any of the following acts,
when committed in a systematic manner or on a large scale and
instigated or directed by a Government or by any organization or
group:

(a) Murder;

(b) Extermination;

(c) Torture;

(d) Enslavement;

(e) Persecution on political, racial, religious or ethnic grounds;
if) Institutionalized discrimination on racial, religious or eth-

nic grounds;

ig) Arbitrary deportation or forcible transfer of population;

(h) Forced disappearance of persons;
(i) Other inhumane acts which severely damage physical or

mental integrity, health or human dignity, such as mutilation, se-
vere bodily harm and sexual abuse.

Article 18 [22]. War crimes

Any of the following war crimes constitutes a crime against the
peace and security of mankind when committed in a systematic
manner or on a large scale:

(a) Any of the following acts committed in violation of interna-
tional humanitarian law:

(i) Wilful killing;
(ii) Torture or inhuman treatment, including biological ex-

periments;
(iii) Wilfully causing great suffering or serious injury to

body or health;
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(iv) Extensive destruction and appropriation of property,
not justified by military necessity and carried out un-
lawfully and wantonly;

(v) Compelling a prisoner of war or other protected per-
son to serve in the forces of a hostile Power;

(vi) Wilfully depriving a prisoner of war or other pro-
tected person of the rights of fair and regular trial;

(vii) Unlawful deportation or transfer or unlawful con-
finement of protected persons;

(viii) Taking of hostages;
(b) Any of the following acts committed wilfully in violation of

international humanitarian law and causing death or serious in-
jury to body or health:

(i) Making the civilian population or individual civilians
the object of attack;

(ii) Launching an indiscriminate attack affecting the ci-
vilian population or civilian objects in the knowledge
that such attack will cause excessive loss of life, in-
jury to civilians or damage to civilian objects;

(iii) Launching an attack against works or installations
containing dangerous forces in the knowledge that
such attack will cause excessive loss of life, injury to
civilians or damage to civilian objects;

(iv) Making a person the object of attack in the knowl-
edge that he is hors de combat',

(v) The perfidious use of the distinctive emblem of the
red cross, red crescent or red lion and sun or of other
recognized protective signs;

(c) Any of the following acts committed wilfully in violation of
international humanitarian law:

(i) The transfer by the Occupying Power of parts of its
own civilian population into the territory it occupies;

(ii) Unjustifiable delay in the repatriation of prisoners of
war or civilians;

(d) Outrages upon personal dignity in violation of international
humanitarian law, in particular humiliating and degrading treat-
ment, rape, enforced prostitution and any form of indecent as-
sault;

(e) Any of the following acts committed in violation of the laws
or customs of war:

(i) Employment of poisonous weapons or other weapons
calculated to cause unnecessary suffering;

(ii) Wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(iii) Attack, or bombardment, by whatever means, of un-
defended towns, villages, dwellings or buildings;

(iv) Seizure of, destruction of or wilful damage done to
institutions dedicated to religion, charity and educa-
tion, the arts and sciences, historic monuments and
works of art and science;

(v) Plunder of public or private property;
if) Any of the following acts committed in violation of interna-

tional humanitarian law applicable in armed conflict not of an
international character:

(i) Violence to the life, health and physical or mental well-
being of persons, in particular murder as well as cruel
treatment such as torture, mutilation or any form of
corporal punishment;

(ii) Collective punishments;
(iii) Taking of hostages;
(iv) Acts of terrorism;
(v) Outrages upon personal dignity, in particular humili-

ating and degrading treatment, rape, enforced prosti-
tution and any form of indecent assault;

(vi) Pillage;
(vii) The passing of sentences and the carrying out of execu-

tions without previous judgment pronounced by a
regularly constituted court, affording all the judicial
guarantees which are generally recognized as indis-
pensable;

(g) In the case of armed conflict,

ALTERNATIVE A

using methods or means of warfare not justified by military
necessity with the intent to cause widespread, long-term and
severe damage to the natural environment and thereby
gravely prejudice the health or survival of the population
and such damage occurs.

ALTERNATIVE B

using methods or means of warfare not justified by military
necessity in the knowledge that they will cause widespread,
long-term and severe damage to the natural environment,
thereby gravely prejudicing the health or survival of a
population, and such damage occurs.

PART ONE (General provisions)

ARTICLE 1 (Scope and application of the present Code)

8. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said the article had been adopted
by the Drafting Committee on second reading at the
forty-seventh session and the current Drafting Commit-
tee had made no changes to it. The Chairman of the
Drafting Committee at that session had explained that ar-
ticle 1 had incorporated articles 1 and 2 as adopted on
first reading.4 The article constituted section 1 of part
one and the Drafting Committee proposed that the Com-
mission should adopt it.

9. Mr. PELLET said that he deplored the fact that the
text still contained no definition of crimes against the
peace and security of mankind.

10. Mr. PAMBOU-TCHIVOUNDA endorsed Mr. Pel-
let's comment. At the previous session, he had expressed
his hope that a definition could be found for the concept
of a crime against the peace and security of mankind.

11. Mr. THIAM (Special Rapporteur) said that, at the
outset of its work, the Drafting Committee had discussed
at length the possibility and desirability of providing a
conceptual definition. The criterion finally adopted had
been that of "extreme gravity"—what Mr. Pellet was
wont to refer to as a "crime of crimes". Mr. Pambou-
Tchivounda had indeed laid great stress on the need for a
definition, had promised to submit a proposal, and had
even suggested visiting him in Dakar to discuss the
problem. So far, however, no proposal had been forth-
coming. He would welcome any suggestions for an ac-
ceptable definition founded on a general criterion. How-
ever, in the absence of any specific proposal, there was
no alternative but to retain article 1 in its present form.

12. Mr. CRAWFORD said he actively welcomed the
absence of any definition other than that given in the
current article 1, since he believed that no further defini-
tion was possible.

13. Mr. VILLAGRAN KRAMER said that in criminal
law as it operated in Latin America, the crime was
always definable, since the judge did not necessarily

4 For the explanations given by the Chairman of the Drafting Com-
mittee at the forty-seventh session, see Yearbook. . . 1995, vol. I,
2408th meeting, paras. 2-42.


