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Mr. Chairperson,  

 It is my pleasure to introduce the fifth and final report of the Drafting Committee for the 

seventy-third session of the International Law Commission, concerning the topic “General 

principles of law”. This report is contained in document A/CN.4/L.971 and reproduces the 

consolidated text of draft conclusions 1 to 11, which have been provisionally adopted by the 

Drafting Committee. At the outset, allow me to clarify two points. First, at this stage, the 

Commission is being requested to take action on draft conclusions 3 and 7. With respect to draft 

conclusions 6, 8, 9, 10 and 11, the Commission is being requested to take note. No action is being 

required in respect of draft conclusions 1, 2, 4 and 5, which have already been adopted by the 

https://undocs.org/A/CN.4/L.971
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Commission. Second, the Drafting Committee discussed and adopted the text of the draft 

conclusions in English.  

Before commencing with the introduction of the draft conclusions, allow me to pay tribute 

to the Special Rapporteur, Mr. Marcelo Vázquez-Bermúdez, whose constructive approach and 

guidance facilitated the work of the Drafting Committee. I also thank the other members of the 

Committee for their active participation, significant contributions and efforts to reach an agreement 

on the text. I wish to thank the Secretariat for its valuable assistance. As always, and on behalf of 

the Drafting Committee, I am pleased to extend my appreciation to the interpreters. 

 Mr. Chairperson,  

I would like to recall that, in 2021, at its seventy-second session, the Commission 

provisionally adopted draft conclusions 1, 2 and 4, and took note of draft conclusion 5. At the 

current session, the Commission has already provisionally adopted draft conclusion 5.  

The Drafting Committee had before it the remaining draft conclusions 3, 6, 7, 8 and 9 that 

had been referred to it by the Plenary at the seventy-first and seventy-second sessions on the basis 

of proposals made by the Special Rapporteur in his first (A/CN.4/732) and second (A/CN.4/741 + 

Corr.1) reports. At the present session, the Plenary referred draft conclusions 10 to 14, as proposed 

by the Special Rapporteur in his third report (A/CN.4/753), to the Drafting Committee.  

 Mr. Chairperson, 

It is to be recalled that last year, at the seventy-second session, the Drafting Committee 

found it appropriate to return to draft conclusion 3 at a later stage and to consider it together with 

draft conclusion 7. In this regard, I draw your attention to the statement of the Chair of the Drafting 

Committee at the seventy-second session.1 At the current session, at the request of the Special 

 
1 https://legal.un.org/ilc/documentation/english/statements/2021_dc_chair_statement_gpl.pdf 

http://legal.un.org/docs/?symbol=A/CN.4/732
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https://legal.un.org/docs/?symbol=A/CN.4/741/Corr.1
https://legal.un.org/docs/?symbol=A/CN.4/753


3 
 

Rapporteur, the Drafting Committee considered draft conclusion 3 after the adoption of draft 

conclusion 7. I shall address these provisions in my statement in the same order.  

The Drafting Committee devoted eight meetings, from 12 to 20 July 2022, to the 

consideration of the draft conclusions on this topic. It continued its consideration of draft 

conclusions 3, 6, 7, 8 and 9, and commenced its consideration of draft conclusions 10 to 14, 

together with a number of suggested reformulations presented by the Special Rapporteur to the 

Drafting Committee in response to suggestions made, or concerns raised, during the debate in the 

Plenary.  

* 

      *        * 

 Mr. Chairperson, 

I shall introduce in turn the draft conclusions provisionally adopted by the Drafting 

Committee.  

Let me turn first to draft conclusion 6. 

Draft conclusion 6 – Determination of transposition to the international legal system 

The title of draft conclusion 6 was adopted by the Drafting Committee with a change to the 

title originally proposed by the Special Rapporteur in his second report. The word “ascertainment” 

was replaced with the word “determination” and draft conclusion 6 is now entitled “Determination 

of transposition to the international legal system”. The Drafting Committee adopted this change in 

order to align it with the title of draft conclusion 5 and in light of the different language versions 

of the title. With a view to ensuring their coherence, it was also decided to replace the words 

“Constat” in the French language version and “Constatación” in the Spanish one with 

“Détermination” and “Determinación”, respectively.  
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Draft conclusion 6 was adopted by the Drafting Committee with changes to the original 

proposal by the Special Rapporteur in his second report.   

The purpose of this draft conclusion is to provide clarification of the concept of 

transposition, in connection with sub-paragraph (b) of draft conclusion 4, as one of the 

requirements for determination of the existence and content of a general principle of law derived 

from national legal systems.  

It is to be recalled that last year, a decision was made to replace the expression “the 

principal legal systems of the world”, as proposed in the second report, with the expression “the 

various legal systems of the world” in draft conclusion 4.  In the interest of time, I shall refrain 

from explaining the rationale for this decision, which can be found in the statement of the Chair 

of the Drafting Committee at the seventy-second session. 2   In line with this decision, draft 

conclusion 6 was changed and it now contains the expression “the various legal systems of the 

world”.  In this connection, the Committee also considered whether it was necessary to indicate 

that a general principle of law should not only be “common to the various legal systems of the 

world”, but also recognised by the community of nations for the purposes of transposition to the 

international legal system. The Committee concluded that it was not necessary to refer to 

recognition in the text of draft conclusion 6, since draft conclusion 2, which addresses recognition 

of general principles of law, informs the entire set of draft conclusions, including draft conclusion 

6. In light of these considerations, it should be emphasised that draft conclusion 6 ought to be read 

in conjunction with draft conclusions 2 and 4. It was understood that the commentary will explain 

these points.  

The Drafting Committee held an extensive debate regarding the words “may be” before the 

phrase “transposed to the international legal system”. The main question facing the Committee 

was the issue of whether transposition was automatic. Members generally agreed that transposition 

was not automatic, highlighting that there might be a variety of reasons why a particular principle 

was not transposed to the international legal system. Differing views among the members were 

expressed regarding the appropriate term before the phrase “transposed to the international legal 

system” to convey the idea that there was no automaticity. Some members were of the view that it 

 
2 https://legal.un.org/ilc/documentation/english/statements/2021_dc_chair_statement_gpl.pdf 
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should be read “is transposed”, while the commentary could explain that there was no automaticity. 

Other members expressed concern that this wording would create an impression of automatic 

transposition of a general principle of law and confuse the reader and, thus, more clarity in the 

provision itself was needed. In particular, a concern was expressed that, by using the word “is”, 

the recognition by the community of nations could be bypassed. Accordingly, suggestions were 

made to use the phrases “can be transposed” or “may be transposed” to emphasise the conditional 

nature of transposition. The Drafting Committee eventually agreed to use the phrase “may be 

transposed”, on the understanding that the commentary will explain that there is no automatic 

transposition and that there might be various reasons why transposition of a particular general 

principle of law is not possible.   

The term “in so far as” before the phrase “it is compatible with that system” was also 

subject to a thorough discussion. The term “in so far as” aims at emphasizing the compatibility 

element and indicating that a principle common to the various legal systems of the world cannot 

be transposed to the international legal system “lock, stock, and barrel”.  It was agreed that the 

meaning of “in so far as” will be explained in the commentary. I should note that the Committee 

also discussed whether the provision should make express reference to the aspect of “applicability” 

of general principles of law in the international legal system. It was understood that this aspect 

will be addressed in the commentary.  

Mr. Chairperson, 

I will now turn to draft conclusion 7.  

Draft conclusion 7 – Identification of general principles of law formed within the 

international legal system 

Draft conclusion 7 is entitled “Identification of general principles of law formed within 

the international legal system”, as originally proposed by the Special Rapporteur in the second 

report. The draft conclusion, as proposed in the second report, was reformulated by the Drafting 

Committee and now consists of two paragraphs.  
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The purpose of this draft conclusion is to outline the criteria to determine the existence and 

content of a general principle of law formed within the international legal system.  

Mr. Chairperson, 

 As you are aware, this draft conclusion and the question of the existence of general 

principles of law formed within the international legal system have generated differing views 

among the members of the Commission, both in the Plenary and in the Drafting Committee, over 

the past years. This year in the Drafting Committee, while some members were of the view that 

this category of general principles of law existed, or were open to the possibility of its existence, 

other members reiterated their stance that they were yet to be convinced that such a category did 

indeed exist. In the interest of time, I shall refrain from presenting all arguments raised by members 

during the Drafting Committee, but allow me to summarize the main ones.  

Some members of the Committee were of the view that it would be helpful when 

considering the second category of general principles of law to have examples of such general 

principles in mind, or to have an indicative list of such general principles. Members who were of 

the view that such a category existed highlighted the jurisprudence contained in the Special 

Rapporteur’s reports and mentioned principles that, in their view, fell within this category, such as 

the principles of territorial integrity, non-intervention, consent to the jurisdiction of international 

courts and tribunals, uti possidetis juris, respect for human dignity, and elementary considerations 

of humanity.  Those members considered that the international legal system, as a legal system, was 

capable of generating its own general principles of law, like national legal systems or regional 

legal systems did, and not have only general principles of law originating in domestic legal systems. 

Other members who were doubtful expressed the view that some or all of the principles mentioned 

in the reports were rules of customary international law or treaty rules. According to the members 

who were of the view that such a category did not exist, there was a lack of convincing real 

examples of general principles of law formed within the international legal system, there was 

insufficient practice to substantiate their existence, and there was a risk of this category being 

interpreted too broadly, creating an additional source of international law.  



7 
 

The Committee held an extensive debate on various issues pertaining to this category of 

general principles of law and several proposals were considered, including the adoption of a single 

provision reflecting a without prejudice clause. The text of the adopted draft conclusion represents 

a compromise solution. Let me also note that the draft conclusion was adopted on the 

understanding that the discussion within the Committee and the differing views among members 

would be elaborated in the commentary. It was emphasised that the adopted text of draft conclusion 

7 was a first reading text, which may be subject to change during second reading. To that end, it 

was also emphasised that States should be invited to provide their observations on the existence of 

such category of general principles of law with a view to revisiting this draft conclusion during 

second reading. One member of the Drafting Committee expressly disassociated himself from this 

draft conclusion and did not join the consensus for its adoption; in his view, the adopted text did 

not represent a compromise solution for all members of the Committee.  

 Mr. Chairperson,  

Having made these preliminary remarks, I shall now move to the substance of the draft 

conclusion.  

Paragraph 1 of draft conclusion 7 sets out how to determine the existence and content of a 

general principle of law that may be formed within the international legal system. According to 

paragraph 1, for such determination to take place, it is necessary to ascertain that the principle is 

recognised as intrinsic to the international legal system by the community of nations.  

The Drafting Committee considered that the phrase “may be formed” instead of the 

originally proposed “general principle of law formed” was more appropriate to introduce a degree 

of flexibility to the provision, acknowledging that there is a debate as to whether a second category 

of general principles of law exists. There was also an extensive discussion on the use of the word 

“intrinsic” before “to the international legal system”. Other words were considered, such as 

“inherent” and “essential”, to convey the idea of a principle being formed within the international 

legal system under paragraph 1. It was ultimately agreed to adopt the phrase “intrinsic to the 

international legal system”, as the word “intrinsic” was considered appropriate to capture the idea 

that what the provision is dealing with are principles that are unique or specific to the international 
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legal system, or in the view of some members, are essential for the international legal system to 

function. In this connection, it was considered that the range and scope of these types of principles 

were likely narrow. It was understood that the commentary will explain what is meant by the word 

“intrinsic”.   

With regard to the element of recognition by the community of nations, I would like to 

draw the Commission’s attention to draft conclusion 2 on “Recognition”. The term “community 

of nations” was adopted last year by the Commission and the rationale behind it can be found in 

the statement of the Chair of the Drafting Committee at the seventy-second session3 and in the 

commentary to draft conclusion 2.4  

Paragraph 2 contains a without prejudice clause. The purpose of paragraph 2 is to leave 

open the question of the possible existence of general principles of law formed within the 

international legal system, other than those provided for in paragraph 1.  

The Committee decided to use the compromise formulation “the question of the possible 

existence” to soften the provision and introduce the point that the provision is not intended to 

prejudge the possible existence of other general principles of law within the second category, 

beyond those with the narrow scope reflected in paragraph 1, namely, those intrinsic to the 

international legal system.  It was considered that this formulation was a compromise for the 

purpose of the first reading. 

There was an extensive discussion within the Committee as to whether it was necessary to 

retain the word “other”. Some members expressed doubts as to what was meant by this word in 

paragraph 2. The existence of a category of general principles of law formed within the 

international legal system separate from that envisaged in paragraph 1 was questioned by some 

members. Other members considered that the word “other” was necessary as its removal would 

render two paragraphs of the same draft conclusion contradicting each other. The Committee 

decided to keep the word “other” in the text of paragraph 2 on the understanding that its meaning 

will be explained in the commentary.  

 
3 https://legal.un.org/ilc/documentation/english/statements/2021_dc_chair_statement_gpl.pdf 
4 A/76/10, para. 239. 
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Mr. Chairperson, 

After the adoption of the draft conclusion, the view was expressed that it would be useful 

for the Commission to consider an additional draft conclusion or conclusions addressing the 

question of evidence of recognition of a general principle of law by the community of nations.  

Mr. Chairperson, 

Allow me now to address draft conclusion 3. 

Draft conclusion 3 – Categories of general principles of law  

As I explained at the beginning of my statement, at the request of the Special Rapporteur, 

the Drafting Committee examined this draft conclusion only after the adoption of draft conclusion 

7.  

Draft conclusion 3 is entitled “Categories of general principles of law”, as originally 

proposed by the Special Rapporteur in his first report. The purpose of the draft conclusion is to set 

out categories of general principles of law.  

While sub-paragraph (a) makes reference to general principles of law derived from national 

legal systems, as per draft conclusion 4, sub-paragraph (b) refers to general principles of law that 

may be formed within the international legal system, as per draft conclusion 7.  

The phrase “may be” in the beginning of sub-paragraph (b) was an amendment to the 

original proposal of the Special Rapporteur in the first report in order to align the text with 

paragraph 1 of draft conclusion 7. 

Permit me to mention also that the member who expressly disassociated himself from draft 

conclusion 7 and did not join the consensus for its adoption, also dissociated himself from the 

adoption of draft conclusion 3 and did not join the consensus. 
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Mr. Chairperson, 

Allow me to move to draft conclusion 8. 

Draft conclusion 8 – Decisions of courts and tribunals 

Draft conclusion 8 is entitled “Decisions of courts and tribunals”, as originally proposed 

by the Special Rapporteur in the second report.  

The Drafting Committee adopted draft conclusion 8 with no changes to the proposal by the 

Special Rapporteur in the second report.   

This draft conclusion is aimed at introducing the concept of subsidiary means for the 

determination of general principles of law. Both title and text of this provision were modelled after 

conclusion 13 on the topic “Identification of customary international law”.5 It was considered 

appropriate not to depart from the Commission’s approach on that topic to avoid any misperception 

that these sources of international law were being dealt with in a different way by the Commission.  

Regarding paragraph 1, the Committee considered whether it was necessary to reformulate 

the phrase “concerning the existence and content of general principles of law”. Some members 

recalled that, while this phrase was contained in conclusion 13 of the conclusions on identification 

of customary international law, it was not introduced in draft conclusion 9 of the draft conclusions 

on identification and legal consequences of peremptory norms of general international law (jus 

cogens). The Drafting Committee decided to retain the text as it was, on the understanding that the 

phrase “concerning the existence and content” will be explained in the commentary. The 

Committee also considered whether it was necessary to align the text of this provision with draft 

conclusion 7 by replacing the word “determination” with “identification”. The Committee decided 

to retain the word “determination”, as it was recalled that this word was used in article 38, 

paragraph 1 (d), of the Statute of the International Court of Justice.   

Allow me also to point out that the view was expressed that further consideration was 

needed on what other materials could be used for the determination of general principles of law. 

 
5 https://legal.un.org/ilc/texts/1_13.shtml 
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The view was also expressed that further analysis of evidence to determine the existence and 

content of general principles of law was needed. It was agreed that the commentary will provide 

additional information on these issues.   

Mr. Chairperson,  

After the adoption of draft conclusion 8, members of the Drafting Committee made general 

comments related to the provision. It was proposed to examine whether there was a need to make 

a distinction between determination of the existence and content among the different categories of 

general principles of law, as envisaged in draft conclusion 3. Additionally, it was requested to 

consider including reference to national legislation as part of subsidiary means for the 

determination of general principles of law. At the same time, it was recalled that subsidiary means 

will be dealt with in detail under the new topic on the Commission’s programme of work – 

“Subsidiary means for the determination of rules of international law”. 

Draft conclusion 9 – Teachings 

Mr. Chairperson, 

Allow me to move to draft conclusion 9, which is entitled “Teachings”, as proposed in the 

second report of the Special Rapporteur. This draft conclusion was adopted as proposed in the 

second report and it is modelled after conclusion 14 of the conclusions on identification of 

customary international law.  

There was a discussion within the Drafting Committee as to whether the term “most highly 

qualified publicists of the various nations” was antiquated and required reformulation. To that end, 

it was recalled that draft conclusions 4 and 5 used different language, namely, “the various legal 

systems of the world”. The Committee decided to retain the phrase, to preserve consistency with 

conclusion 14 of the conclusions on identification of customary international law and article 38, 

paragraph 1 (d), of the Statute of the International Court of Justice. It was agreed that further 

explanation on the meaning of this phrase will be provided in the commentary.  
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The Drafting Committee also considered whether express reference to the output of the 

International Law Commission should be included in the draft conclusion. The Committee decided 

not to include such express reference, while recalling that the output of the Commission was 

addressed in the commentaries to the conclusions on identification of customary international law. 

It was understood that the commentary will address the significance of the Commission’s output 

for the determination of general principles of law.  

Mr. Chairperson, 

I now turn to draft conclusion 10. 

Draft conclusion 10 – Functions of general principles of law 

Draft conclusion 10 is entitled “Functions of general principles of law”.  

This draft conclusion is based on draft conclusions 13 and 14 originally proposed by the 

Special Rapporteur in his third report, entitled “Gap-filling” and “Specific functions of general 

principles of law”, respectively. The Committee considered it appropriate to reformulate and 

merge draft conclusions 13 and 14, following a revised proposal by the Special Rapporteur based 

on comments made by members during the Plenary debate.  

Draft conclusion 10 sets out the main functions of general principles of law with a view to 

providing clarification to practitioners on this matter. A discussion was held as to whether there 

was a need to have a draft conclusion on functions of general principles of law, or if it was more 

appropriate to deal with the issue in the commentaries. The Drafting Committee considered it 

appropriate to retain this provision as it could be a helpful guidance. I will address each paragraph 

in turn.  

Paragraph 1 is based on the text of draft conclusion 13, as originally proposed in the third 

report. Paragraph 1 does not explicitly refer to the “gap-filling” role of general principles of law, 

as the Committee considered this term to be colloquial and not entirely accurate. The Committee 

also decided to place this paragraph as the first within the structure of the draft conclusion, in order 

to emphasise the importance of the matter addressed therein in the context of general principles of 
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law. It was considered important to avoid the misconception that general principles of law played 

an ancillary role.  

The term “mainly resorted to” and, in particular, the qualifier “mainly”, aims to convey the 

idea that this is the main role played by general principles of law in practice, while preserving a 

certain degree of flexibility, since they may play other roles. It was understood that the 

commentary will explain the meaning of the word “mainly”. It was noted that not all lacunae in 

the law could necessarily be remedied by a general principle of law. The term “other rules of 

international law” refers to rules of customary international law and treaties.  There was some 

discussion within the Committee as to whether it was appropriate to use the word “rules” or if it 

was preferable to replace it with the word “norms”, which was the word used in the draft 

conclusions on identification and legal consequences of peremptory norms of general international 

law (jus cogens). The Committee decided to retain the word “rules”, which was also used in article 

38 of the Statute of the International Court of Justice. It was agreed that the commentary will 

address this matter and the meaning of the word “rules”.  

The Drafting Committee held a rich discussion regarding the phrase “do not resolve a 

particular issue in whole or in part”.  While the Committee decided that the word “resolve” was 

the more appropriate one in this context, several other suggestions were discussed, such as 

“regulate”, “settle”, and “address”. The word “resolve” was considered to be more precise for the 

purposes of paragraph 1 in order to capture the concept of providing a solution to the question.  It 

should be emphasised that the word “resolve” ought to be interpreted within the context of 

paragraph 1.  With respect to the term “a particular issue in whole or in part”, it was considered 

appropriate to reflect the idea that there may be situations where a rule contained in a treaty or a 

rule of customary international law may partially solve the issue. It was also considered important 

to expressly use the term “a particular issue” in connection with this point. It was understood that 

the commentary will clarify these issues in greater detail.  

Turning now to paragraph 2, this paragraph aims at illuminating aspects of what general 

principles of law do in practice in the international legal system, in addition to what is contained 

in paragraph 1. The chapeau contains a factual proposition on their contribution to the coherence 
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of the international legal system, but it should be noted that it was understood that other rules of 

international law also contributed to the coherence of the international legal system.  

The term “inter alia” serves to highlight that sub-paragraphs (a) and (b), describing certain 

functions of general principles of law, are not exhaustive. It was understood that the commentary 

will provide examples for each of the functions listed in the sub-paragraphs. Sub-paragraph (a) 

contains the function that is directly linked to what is stated in the chapeau and should be read in 

the sense of article 38, paragraph 1 (c), of the Statute of the International Court of Justice.  Sub-

paragraph (b) provides for the situation where general principles of law constitute a basis for 

primary rights and obligations and for secondary and procedural rules. It will be recalled that in 

the third report, the Special Rapporteur had proposed the qualifier “independent” before the word 

“basis”.  However, the Drafting Committee considered that such a qualifier was not needed 

because it could create confusion on what was meant by it.  Although it was generally agreed that 

the word “independent” was to be interpreted in the sense of “autonomous”, the Committee 

decided to not qualify the word “basis” and provide the appropriate explanations in the 

commentary.  In regard to the words “primary” and “secondary”, some members expressed 

concerns that they created confusion because, for example, there were times where a procedural 

rule was not a secondary rule. The Committee decided that these concerns could be dealt with in 

the commentary and thus it was understood that the commentary will explain the meaning of the 

terms “primary rights and obligations” and “secondary and procedural rules”.  

Mr. Chairperson, 

Allow me to move now to draft conclusion 11.  

Draft conclusion 11 – Relationship between general principles of law and treaties and 

customary international law 

Draft conclusion 11 is entitled “Relationship between general principles of law and treaties 

and customary international law”.   

This draft conclusion is based on draft conclusions 10, 11 and 12 originally proposed by 

the Special Rapporteur in his third report. The Committee considered it appropriate to reformulate 
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and merge draft conclusions 10, 11 and 12, following a revised proposal by the Special Rapporteur 

based on comments made by members during the Plenary debate.  

With regard to paragraph 1, the Drafting Committee first considered it necessary to specify, 

in the context of this provision itself, that general principles of law are a source of international 

law. The Committee also held a long debate concerning the term “hierarchical relationship”. Some 

members were of the view that, although article 38 of the Statute of the International Court of 

Justice did not present a formal hierarchy, hierarchy among sources of international law did exist 

in practice. Those members proposed to reflect this by introducing a qualifier before the term, such 

as the word “formal”, or to avoid any mention of hierarchy in the text of the draft conclusion. 

Several members, while supporting the underlying idea of paragraph 1, found it redundant and 

proposed to omit it from the text of the draft conclusion, as lack of hierarchy among sources was 

implicit in paragraphs 2 and 3 of the provision. Other members were of the view that reference to 

lack of hierarchy was necessary to bring clarity to the draft conclusion. It should be noted that the 

text of paragraph 1 takes into account the work of the Commission on fragmentation of 

international law.6 The Drafting Committee eventually decided to retain the term “hierarchical 

relationship” on the understanding that its meaning will be addressed in greater detail in the 

commentaries and that the commentaries will make the above considerations clear. 

I should note that several members expressed the view that there could be a contradiction 

between paragraph 1 of draft conclusion 11 and paragraph 1 of draft conclusion 10, which provided 

that general principles of law were “mainly resorted to when other rules of international law [did] 

not resolve a particular issue in whole or in part”. A concern was also expressed that paragraph 1 

could create an impression that there was no hierarchy among sources under any circumstances, 

while stressing that certain treaty regimes, for example article 21 of the Rome Statute of the 

International Criminal Court, provided for hierarchy among sources of the applicable law. It was 

clarified, however, that States can agree on the applicable law in particular treaty regimes, such as 

in the Rome Statute, but paragraph 1 of draft conclusion 11 refers to the absence of a hierarchical 

relationship between general principles of law, as a source of international law, and the other two 

 
6 https://legal.un.org/ilc/texts/instruments/english/draft_articles/1_9_2006.pdf 
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sources of international law. The Drafting Committee agreed that these concerns will be dealt with 

in the commentaries.  

Allow me also to point out that the Drafting Committee tailored the text of paragraph 1 to 

avoid making any statement on the relationship between treaties and customary international law, 

as this matter was considered to be outside the scope of the present topic.  

With regard to paragraph 2, there was some discussion within the Drafting Committee on 

the expression “same or similar”. The Committee considered several alternatives for this 

expression, including “identical or similar” and “analogous or similar”. It was understood that the 

commentary will provide explanation on the meaning of this phrase. Similarly, the Committee 

considered that the commentaries will explain that paragraph 2 refers to a general principle of law 

as a distinct source of international law. In other words, the commentary will explain that even 

though a general principle of law may exist in parallel with a rule of customary international law 

or a rule contained in a treaty, of the same or similar content, those rules are distinct and there are 

different requirements that need to be met to ascertain whether they exist. The view was expressed 

that it might be useful for the Commission to address the process for distinguishing a rule of 

customary international law and a general principle of law with identical content.  

After the adoption of paragraph 2, the view was expressed that the provision was not logical, 

and there was no reason for a general principle of law to exist where there was a rule of customary 

international law with identical content. In such situation, the general principle of law would be 

absorbed by the rule of customary international law. It was also highlighted that the provision 

could cause unnecessary confusion among practitioners.  

Paragraph 3 addresses any conflict between a general principle of law and a rule in a treaty 

or customary international law.  It is to be recalled that, in his third report, the Special Rapporteur 

had proposed a draft conclusion covering the lex specialis principle. Following comments made 

by members in Plenary, and discussions held in the Drafting Committee, the Committee considered 

that it was more appropriate to have a broader provision, which would not be limited to the 

principle of lex specialis. The text of paragraph 3 also takes into account the work of the 

Commission on fragmentation of international law and, in particular, the terms used therein. 
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Paragraph 3 uses the phrase “the generally accepted techniques of interpretation and conflict 

resolution in international law”, in line with the conclusions of the work of the Study Group on the 

Fragmentation of International Law, signalling to the reader that there are techniques that are 

commonly used to resolve these types of conflicts.7  It was understood that the meaning of this 

phrase will be explained in the commentary. 

*** 

Mr. Chairperson,  

The Drafting Committee was able to conclude its work on the topic at the present session, 

since it finalised its consideration of all the draft conclusions that had been referred to it by the 

Plenary at this session and in previous sessions of the Commission.  Following the conclusion of 

its substantive consideration of the draft conclusions, the Committee undertook a final review of 

the entire set of the draft conclusions to ensure that the provisions were coherent. The text of the 

entire set of the draft conclusions is contained in the report of the Drafting Committee 

(A/CN.4/L.971). I have also annexed  the report of the Drafting Committee to my statement. 

Mr. Chairperson, 

This concludes my introduction of the fifth report of the Drafting Committee for the 

seventy-third session. It is my sincere hope that the Commission will adopt draft conclusions 3 

and 7, contained in document A/CN.4/L.971. As I mentioned at the beginning of my statement, 

the Commission is being requested to take note of draft conclusions 6, 8, 9, 10 and 11 at this stage, 

also contained in document A/CN.4/L.971. 

Thank you, Mr. Chairperson.  

 
7 https://legal.un.org/ilc/texts/instruments/english/draft_articles/1_9_2006.pdf 

https://undocs.org/A/CN.4/L.971
https://undocs.org/A/CN.4/L.971
https://undocs.org/A/CN.4/L.971
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International Law Commission 
Seventy-third session 
Geneva, 18 April–3 June and 4 July–5 August 2022 

  General principles of law 

  Consolidated text of draft conclusions 1 to 11 provisionally adopted by 
the Drafting Committee 

   Draft conclusion 1 
 Scope 

 The present draft conclusions concern general principles of law as a source of 
international law. 

  Draft conclusion 2 
 Recognition 

 For a general principle of law to exist, it must be recognized by the community of 
nations.  

  Draft conclusion 3 
 Categories of general principles of law 

 General principles of law comprise those: 

 (a) that are derived from national legal systems; 

 (b) that may be formed within the international legal system. 

  Draft conclusion 4 
 Identification of general principles of law derived from national legal systems 

 To determine the existence and content of a general principle of law derived from 
national legal systems, it is necessary to ascertain: 

 (a) the existence of a principle common to the various legal systems of the world; 
and 

 (b) its transposition to the international legal system. 

  Draft conclusion 5 
 Determination of the existence of a principle common to the various legal systems of 
the world 

1. To determine the existence of a principle common to the various legal systems of the 
world, a comparative analysis of national legal systems is required. 

2. The comparative analysis must be wide and representative, including the different 
regions of the world. 
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3. The comparative analysis includes an assessment of national laws and decisions of 
national courts, and other relevant materials. 

  Draft conclusion 6 
 Determination of transposition to the international legal system 

 A principle common to the various legal systems of the world may be transposed to 
the international legal system in so far as it is compatible with that system. 

  Draft conclusion 7 
 Identification of general principles of law formed within the international legal system 

1. To determine the existence and content of a general principle of law that may be 
formed within the international legal system, it is necessary to ascertain that the community 
of nations has recognised the principle as intrinsic to the international legal system. 

2. Paragraph 1 is without prejudice to the question of the possible existence of other 
general principles of law formed within the international legal system. 

  Draft conclusion 8 
 Decisions of courts and tribunals 

1. Decisions of international courts and tribunals, in particular of the International Court 
of Justice, concerning the existence and content of general principles of law are a subsidiary 
means for the determination of such principles. 

2. Regard may be had, as appropriate, to decisions of national courts concerning the 
existence and content of general principles of law, as a subsidiary means for the 
determination of such principles. 

  Draft conclusion 9 
 Teachings  

 Teachings of the most highly qualified publicists of the various nations may serve as 
a subsidiary means for the determination of general principles of law. 

  Draft conclusion 10 
 Functions of general principles of law  

1. General principles of law are mainly resorted to when other rules of international law 
do not resolve a particular issue in whole or in part. 

2. General principles of law contribute to the coherence of the international legal system. 
They may serve, inter alia: 

 (a) to interpret and complement other rules of international law; 

 (b) as a basis for primary rights and obligations, as well as a basis for secondary 
and procedural rules. 

  Draft conclusion 11 
 Relationship between general principles of law and treaties and customary 
international law  

1. General principles of law, as a source of international law, are not in a hierarchical 
relationship with treaties and customary international law. 

2. A general principle of law may exist in parallel with a rule of the same or similar 
content in a treaty or customary international law. 

3. Any conflict between a general principle of law and a rule in a treaty or customary 
international law is to be resolved by applying the generally accepted techniques of 
interpretation and conflict resolution in international law. 
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Commission du droit international 
Soixante-treizième session 
Genève, 18 avril-3 juin et 4 juillet-5 août 2022 

  Principes généraux du droit 

  Texte consolidé des projets de conclusions 1 à 11 provisoirement 
adoptés par le Comité de rédaction 

   Projet de conclusion 1 

  Champ d’application 

Les présents projets de conclusion portent sur les principes généraux du droit comme 
source du droit international. 

  Projet de conclusion 2 

  Reconnaissance 

Pour qu’un principe général du droit existe, il doit être reconnu par l’ensemble des 
nations. 

  Projet de conclusion 3 

  Catégories de principes généraux du droit 

Les principes généraux du droit comprennent les principes : 

a) Qui proviennent des systèmes juridiques nationaux ; 

b) Qui peuvent se former dans le cadre du système juridique international. 

  Projet de conclusion 4 

  Détermination des principes généraux du droit provenant des systèmes juridiques 
nationaux 

Pour déterminer l’existence et le contenu d’un principe général du droit provenant des 
systèmes juridiques nationaux, il est nécessaire d’établir : 

a) L’existence d’un principe commun aux différents systèmes juridiques du 
monde ; et 

b) La transposition de ce principe dans le système juridique international. 
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  Projet de conclusion 5 

  Détermination de l’existence d’un principe commun aux différents systèmes juridiques 
du monde 

1. Pour déterminer l’existence d’un principe commun aux différents systèmes juridiques 
du monde, il est nécessaire de procéder à une analyse comparative des systèmes juridiques 
nationaux. 

2. L’analyse comparative doit être large et représentative ; elle doit inclure les 
différentes régions du monde. 

3. L’analyse comparative inclut un examen des lois et jurisprudences nationales, ainsi 
que d’autres documents pertinents. 

  Projet de conclusion 6 

  Détermination de la transposition dans le système juridique international 

Un principe commun aux différents systèmes juridiques du monde peut être transposé 
dans le système juridique international pour autant qu’il est compatible avec ce système. 

  Projet de conclusion 7 

  Détermination des principes généraux du droit formés dans le cadre du système 
juridique international 

1. Pour déterminer l’existence et le contenu d’un principe général du droit qui peut se 
former dans le cadre du système juridique international, il est nécessaire d’établir que 
l’ensemble des nations a reconnu ce principe comme intrinsèque au système juridique 
international. 

2. Le paragraphe 1 est sans préjudice de la question de l’existence éventuelle d’autres 
principes généraux du droit formés dans le cadre du système juridique international. 

  Projet de conclusion 8 

  Décisions de juridictions 

1. Les décisions de juridictions internationales, en particulier celles de la Cour 
internationale de Justice, relatives à l’existence et au contenu de principes généraux du droit 
constituent un moyen auxiliaire de détermination desdits principes. 

2. Une attention peut être portée, le cas échéant, aux décisions des juridictions nationales 
relatives à l’existence et au contenu de principes généraux du droit, à titre de moyen auxiliaire 
de détermination de tels principes. 

  Projet de conclusion 9 

  Doctrine 

La doctrine des publicistes les plus qualifiés des différentes nations peut servir de 
moyen auxiliaire de détermination des principes généraux du droit. 

  Projet de conclusion 10 

  Fonctions des principes généraux du droit 

1. Il est principalement fait recours aux principes généraux du droit lorsque les autres 
règles du droit international ne résolvent pas une question particulière en tout ou en partie. 

2. Les principes généraux du droit contribuent à la cohérence du système juridique 
international. Ils peuvent servir, inter alia : 

a) À interpréter et à compléter d’autres règles du droit international ; 
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b) De fondement à des droits et obligations primaires, ainsi qu’à des règles 
secondaires et procédurales. 

  Projet de conclusion 11 

  Relations entre les principes généraux du droit et les traités et le droit international 
coutumier 
1. Les principes généraux du droit, comme source du droit international, ne sont pas dans 
une relation hiérarchique avec les traités et le droit international coutumier. 

2. Un principe général du droit peut coexister avec une règle de contenu identique ou 
similaire dans un traité ou en droit international coutumier. 

3. Tout conflit entre un principe général du droit et une règle dans un traité ou en droit 
international coutumier doit être résolu en appliquant les méthodes d’interprétation et de 
résolution des conflits généralement admises en droit international. 
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Comisión de Derecho Internacional 
73er período de sesiones 
Ginebra, 18 de abril a 3 de junio  
y 4 de julio a 5 de agosto de 2022 

  Principios generales del derecho 

  Texto consolidado de los proyectos de conclusión 1 a 11 aprobados 
provisionalmente por el Comité de Redacción  

   Proyecto de conclusión 1 
 Ámbito 

 El presente proyecto de conclusiones se refiere a los principios generales del derecho 
como fuente del derecho internacional. 

  Proyecto de conclusión 2 
 Reconocimiento 

 Para que un principio general del derecho exista, debe ser reconocido por la 
comunidad internacional.  

  Proyecto de conclusión 3 
 Categorías de principios generales del derecho  

 Los principios generales del derecho comprenden:  

 a) los que se derivan de los sistemas jurídicos nacionales; 

 b) los que pueden formarse en el sistema jurídico internacional.  

  Proyecto de conclusión 4 
 Identificación de principios generales del derecho derivados de sistemas 
jurídicos nacionales 

 Para determinar la existencia y el contenido de un principio general del derecho 
derivado de sistemas jurídicos nacionales, es necesario cerciorarse de: 

 a) la existencia de un principio común a los diferentes sistemas jurídicos del 
mundo; y  

 b) su transposición al sistema jurídico internacional. 

  Proyecto de conclusión 5 
 Determinación de la existencia de un principio común a los diferentes 
sistemas jurídicos del mundo 

 1. Para determinar la existencia de un principio común a los diferentes sistemas 
jurídicos del mundo, se requiere un análisis comparativo de los sistemas jurídicos nacionales. 
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 2. El análisis comparativo debe ser amplio y representativo, e incluir las 
diferentes regiones del mundo.  

 3. El análisis comparativo incluye una evaluación de las legislaciones nacionales 
y de las decisiones de las cortes y tribunales nacionales, así como otros materiales pertinentes. 

  Proyecto de conclusión 6 
 Determinación de la transposición al sistema jurídico internacional 

 Un principio común a los diferentes sistemas jurídicos del mundo puede transponerse 
al sistema jurídico internacional en la medida en que sea compatible con ese sistema.  

  Proyecto de conclusión 7 
 Identificación de principios generales del derecho formados en el sistema 
jurídico internacional 

 1. Para determinar la existencia y el contenido de un principio general del derecho 
que puede formarse en el sistema jurídico internacional, es necesario cerciorarse de que la 
comunidad internacional ha reconocido aquel principio como intrínseco al sistema jurídico 
internacional. 

 2. El párrafo 1 se entiende sin perjuicio de la cuestión de la posible existencia de 
otros principios generales del derecho formados en el sistema jurídico internacional.  

  Proyecto de conclusión 8 
 Decisiones de cortes y tribunales  

 1. Las decisiones de cortes y tribunales internacionales, en particular las de la 
Corte Internacional de Justicia, relativas a la existencia y el contenido de principios generales 
del derecho constituyen un medio auxiliar para la determinación de dichos principios.   

 2. Podrán tomarse en consideración, cuando proceda, las decisiones de cortes y 
tribunales nacionales relativas a la existencia y el contenido de principios generales del 
derecho, como medio auxiliar para la determinación de dichos principios.   

  Proyecto de conclusión 9 
 Doctrina  

 La doctrina de los publicistas de mayor competencia de las distintas naciones puede 
ser un medio auxiliar para la determinación de principios generales del derecho. 

  Proyecto de conclusión 10 
 Funciones de los principios generales del derecho  

 1. Se recurre a los principios generales del derecho principalmente cuando otras 
normas de derecho internacional no resuelven total o parcialmente una determinada cuestión. 

 2. Los principios generales del derecho contribuyen a la coherencia del sistema 
jurídico internacional. Pueden servir, inter alia: 

 a) para interpretar y complementar otras normas de derecho internacional; 

 b) de base de derechos y obligaciones primarios, así como de base de normas 
secundarias y procesales. 

  Proyecto de conclusión 11 
 Relación entre los principios generales del derecho y los tratados y el derecho 
internacional consuetudinario  

 1. Los principios generales del derecho, como fuente del derecho internacional, 
no están en una relación jerárquica con los tratados y el derecho internacional 
consuetudinario. 

 2. Un principio general del derecho puede coexistir con una norma de contenido 
igual o similar en un tratado o en el derecho internacional consuetudinario. 
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 3. Todo conflicto entre un principio general del derecho y una norma en un 
tratado o en el derecho internacional consuetudinario debe resolverse por los métodos 
generalmente aceptados de interpretación y solución de conflictos en derecho internacional. 
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Комиссия международного права 
Семьдесят третья сессия 
Женева, 18 апреля ‒‒ 3 июня и 4 июля ‒‒ 5 августа 2022 года 

  Общие принципы права 

  Сводный текст проектов выводов 1‒11, принятый 
в предварительном порядке Редакционным комитетом 

   Проект вывода 1 
 Сфера охвата 

 Настоящие проекты выводов касаются общих принципов права как одного из 
источников международного права. 

  Проект вывода 2 
 Признание 

 Для того чтобы общий принцип права существовал, он должен быть признан 
международным сообществом.  

  Проект вывода 3 
 Категории общих принципов права 

 Общие принципы права включают в себя принципы:  

 a) которые вытекают из национальных правовых систем; 

 b) которые могут быть сформированы в рамках международной правовой 
системы.  

  Проект вывода 4 
 Выявление общих принципов права, вытекающих из национальных правовых 
систем 

 Для определения существования и содержания общего принципа права, 
вытекающего из национальных правовых систем, необходимо установить: 

 a) существование принципа, общего для различных правовых систем мира; 
и 

 b) его транспонирование в международную правовую систему. 

  Проект вывода 5 
Определение существования принципа, общего для различных правовых систем 
мира 

1. Для определения существования принципа, общего для различных правовых 
систем мира, требуется сравнительный анализ национальных правовых систем. 
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2. Сравнительный анализ должен быть широким и репрезентативным, включая 
различные регионы мира.  

3. Сравнительный анализ включает в себя оценку национальных законов и 
решений национальных судов, а также других соответствующих материалов. 

  Проект вывода 6 
 Определение транспонирования в международную правовую систему 

 Принцип, общий для различных правовых систем мира, может быть 
транспонирован в международную правовую систему в той мере, в какой он совместим 
с этой системой.  

  Проект вывода 7 
 Выявление общих принципов права, сформированных в рамках международной 
правовой системы 

1. Для определения существования и содержания общего принципа права, 
который может быть сформирован в рамках международной правовой системы, 
необходимо установить, что международное сообщество признало этот принцип в 
качестве неотъемлемого для международной правовой системы. 

2. Пункт 1 не затрагивает вопроса о возможном существовании других общих 
принципов права, сформированных в рамках международной правовой системы.  

  Проект вывода 8 
 Решения международных судов и трибуналов  

1. Решения международных судов и трибуналов, в частности Международного 
Суда, касающиеся существования и содержания общих принципов права, являются 
вспомогательным средством для определения таких принципов.   

2. В соответствующих случаях могут приниматься во внимание решения 
национальных судов, касающиеся существования и содержания общих принципов 
права, в качестве вспомогательного средства для определения таких принципов.   

  Проект вывода 9 
 Доктрины  

 Доктрины наиболее квалифицированных специалистов по публичному праву 
разных наций могут служить вспомогательным средством для определения общих 
принципов права. 

  Проект вывода 10 
 Функции общих принципов права  

1. К общим принципам права прибегают в основном тогда, когда другие нормы 
международного права не решают конкретного вопроса полностью или частично. 

2. Общие принципы права способствуют согласованности международной 
правовой системы. Они могут служить, в частности: 

 a) для толкования и дополнения других норм международного права; 

 b) в качестве основы для первичных прав и обязательств, а также основы 
для вторичных и процедурных норм. 

  Проект вывода 11 
 Соотношение между общими принципами права и договорами и обычным 
международным правом  

1. Общие принципы права, как источник международного права, не находятся в 
иерархической взаимосвязи с договорами и обычным международным правом. 

2. Общий принцип права может существовать параллельно с нормой такого же 
или аналогичного содержания в договоре или обычном международном праве. 
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3. Любое противоречие между общим принципом права и нормой в договоре или 
обычном международном праве подлежит разрешению путем применения 
общепринятых методов толкования и урегулирования коллизий в международном 
праве. 
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国际法委员会 
第七十三届会议 
2022 年 4 月 18 日至 6 月 3 日和 
7 月 4 日至 8 月 5 日，日内瓦 

  一般法律原则 

  起草委员会暂时通过的结论草案 1 至 11 的合并案文 

  结论草案 1 
范围 

 本结论草案涉及作为国际法渊源的一般法律原则。 

  结论草案 2 
承认 

 一般法律原则须为各国承认才会存在。 

  结论草案 3 
一般法律原则的类别 

 一般法律原则包括： 

 (a) 源自国家法律体系的原则； 

 (b) 可在国际法律体系内形成的原则。 

  结论草案 4 
识别源自国家法律体系的一般法律原则 

 要确定源自国家法律体系的一般法律原则的存在及内容，有必要查明： 

 (a) 存在一项世界各法律体系共有的原则； 

 (b) 其被移植到国际法律体系内。 
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  结论草案 5 
确定一项世界各法律体系共有的原则的存在 

1. 要确定一项世界各法律体系共有的原则的存在，需要对各国法律体系进行比

较分析。 

2. 比较分析必须广泛且有代表性，包括世界不同区域。 

3. 比较分析包括对国家法律和国家法院所作判决的评估，以及其他相关材料。 

  结论草案 6 
确定被移植到国际法律体系内 

 一项世界各法律体系共有的原则在与国际法律体系相容的限度内，可移植到

该体系内。 

  结论草案 7 
识别在国际法律体系内形成的一般法律原则 

1. 要确定可能在国际法律体系内形成的一般法律原则的存在及内容，有必要查

明各国已承认该原则是国际法律体系固有的原则。 

2. 第 1 段不影响可能存在着国际法律体系内形成的其他一般法律原则的问题。 

  结论草案 8 
法院和法庭的判决 

1. 国际性法院和法庭特别是国际法院涉及一般法律原则的存在及内容的判决是

确定此类原则的辅助手段。 

2. 可酌情考虑将各国法院涉及一般法律原则的存在及内容的判决用作确定此类

原则的辅助手段。 

  结论草案 9 
学说 

 各国最权威的国际法专家的学说可用作确定一般法律原则的辅助手段。 

  结论草案 10 
一般法律原则的功能 

1. 当其他国际法规则不能全部或部分解决某一特定问题时，主要求助于一般法

律原则。 

2. 一般法律原则有利于国际法律体系的一致性。一般法律原则尤其具有以下功

能： 

 (a) 用以解释和补充其他国际法规则； 

 (b) 用作主要权利和义务的依据，以及用作次要和程序性规则的依据。 
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  结论草案 11 
一般法律原则与条约和习惯国际法的关系 

1. 作为国际法渊源的一般法律原则与条约和习惯国际法不存在等级关系。 

2. 一般法律原则可与条约或习惯国际法中具有相同或类似内容的规则并行存

在。 

3. 对于一般法律原则与条约或习惯国际法中的规则之间的任何冲突，应适用国

际法中公认的解释和冲突解决方法予以解决。 
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 لجنة القانون الدولي
 الدورة الثالثة والسبعون 

حز  ا  يونيا    3 -نيساااااااااااااا       ا   18جنيف، 
 2022آب  غسطس  5 -تموز يولي   4و

 للقانون المبادئ العامة   

ال ي اع مدتها لجنة الصااااااا ا ة  11إلى  1النص الموحد لمشاااااااارنت ااتااااااا ن ا ا  م     
 مؤق ة بصفة

  1ج مشروع اات ن ا  
 النطاق

تتن ول مشااا   لا انتاااتنت ج م ضوع موماااو  المم  ل الن م  لصف نو   واااان   مدااا  ا  م  مدااا      
 الف نو  ال ولي.

  2 جمشروع اات ن ا  
 الإقرار

 يفتضي وجو  مب   ع م إق ا ع م  ج نب جم ع  الأمم.  

  3ج مشروع اات ن ا  
 فئا  المبادئ العامة للقانون 

  :تشم  المم  ل الن م  لصف نو  المم  ل 

 المستم ة م  النظم الف نوني  الوطني ؛ ) ( 

 التي ق  تتبصو  في إط   النظ م الف نوني ال ولي. )ب( 

  4اات ن اج مشروع   
 تحديد المبادئ العامة للقانون المس مدة م  النُظم القانون ة الوطن ة

لتف    وجو  ومضااااااااامو  مب   م  المم  ل الن م  لصف نو  المساااااااااتم ة م  الننظم الف نوني  الوطني ،   
 يصزم التثبت مم  يصي:
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 وجو  مب   مشت ك  ي  مختصف الننظم الف نوني  في الن لم؛ و ) ( 

 ف  ضوا المب   إلى النظ م الف نوني ال ولي.ن )ب( 

  5مشروع اات ن اج   
 تقرنر و ود مبدأ مش رك بي  مخ لف النظم القانون ة في العالم

لتف    وجو  مب   مشااااااااااات ك  ي  مختصف النظنم الف نوني  في الن لم، يصزم إج ار تحصي  مف    لصنظنم   -1
 الف نوني  الوطني .

 المف    واتلا النط ق وتمثيصي  ، بم  يشم  شتى من طق الن لم.  يجب    يكو  التحصي  -2

يشاااااااااااااامااا  التحصيااا  المفااا    تفييمااا   لصفواني  الوطنيااا  وق ا ام المحااا  م الوطنيااا  وغي ضاا  م  الموا    -3
 الدص . ذام

  6مشروع اات ن اج   
 تقرنر النقل إلى النظام القانوني الدولي.

ظم الفا نونيا  في النا لم إلى النظا م الفا نوني الا ولي بفا    يمك  نفا  مبا   مشاااااااااااااات ك  ي  مختصف الن 
 ملا ذلك النظ م.    يكو  متوافف م 

  7مشروع اات ن اج   
 تحديد المبادئ العامة للقانون الم بلورة في إطار النظام القانوني الدولي

إطا   النظا م  لتف    وجو  ومضاااااااااااااامو  مبا   م  المما  ل النا ما  لصفا نو   يما  يكو  قا  تبصو  في   -1
ت م     جمااا عااا  الأمم قااا   ق م باااه  ضاااوا المبااا   مبااا   جوض   في النظااا م   الفااا نوني الااا ولي، يصزم التثباااج

 ال ولي. الف نوني

بمسااااهل  احتم ل وجو  مم  ل  م   م  المم  ل الن م  لصف نو  تبصو م في إط     1ن تخ  النف ة   -2
 النظ م الف نوني ال ولي. 

  8مشروع اات ن اج   
 قرارا  المحاكم والهيئا  القضائ ة 

ق ا ام المح  م وال يئ م الفض ئي  ال ولي ، ون تيم  محكم  الن ل ال ولي ، بشه  وجو  ومضمو    -1
  المم  ل الن م  لصف نو  مد ٌ  احتي طي لتف    تصك المم  ل.

وجو  ومضاامو  المم  ل  يجوز إيلار انعتم  ، حسااب انقتضاا ر، لف ا ام المح  م الوطني  بشااه   -2
 الن م  لصف نو ، ب عتم  ض  مد  ا  احتي طي   لتف    تصك المم  ل.

  9مشروع اات ن اج   
 الفقه 

يجوز  ّ  يكو  فف  كم   انمتداااااا ااااااايي  في الف نو  الن م م  مختصف ال ول مداااااا  ا  احتي طي     
 لتف    المم  ل الن م  لصف نو .
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  10مشروع اات ن اج   
 لمبادئ العامة للقانون وظائف ا

إلى المم  ل الن م  لصف نو  عن م  ن تح  قواع  الف نو  ال ولي الأم   مسااهل  منين      ينصجه  تاا تاا -1
 . و جزئي      حلا كصي

،  جمص   مو  تساااااااااااااا م المم  ل الن م  لصف نو  في تم تااااااااااااااك النظ م الف نوني ال ولي. وق  تني  في  -2
 م  يصي: عصى

 واتتكم ل قواع  الف نو  ال ولي الأم  ؛تنسي    ) ( 

 توفي   ت س لصحفوق وانلتزام م الأولي ، وكولك لصفواع  الث نو   والإج ائي . )ب( 

  11مشروع اات ن اج   
 العلاقة بي  المبادئ العامة للقانون والمعاهدا  والقانون الدولي العرفي 

  ال ولي، ليسااات في علاق  ض مي  ملا المن ض ام  لصف نو ا   المم  ل الن م  لصف نو ،  واااان   مدااا    -1
 والف نو  ال ولي الن في.

ق  يوج  مب   م  المم  ل الن م  لصف نو  ب لتواز  ملا ق ع ة في من ض ة  و ق نو   ولي ع في ل     -2
 ننس المضمو   و مضمو  مش ب .

 نو   ولي ع في ينمغي    تنا ز   ي  مبا   م  المما  ل النا ما  لصفا نو  وقا عا ة في منا ضا ة  و قا -3
 حص   تطبيق الط ائق المتن  ف عصي   في التنسي  وح  النزاع م في الف نو  ال ولي.
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