Check against delivery

INTERNATIONAL LAW COMMISSION

Seventy-seventh session

Geneva, 27 April-5 June and 29 June-30 July 2026

Immunity of State officials from foreign criminal jurisdiction

Statement of the Chairperson of the Drafting Committee, Mr. Rolf Einar Fife

15 May 2026

Mr. Chair,

It is indeed my pleasure to introduce the first report of the Drafting Committee
for the seventy-seventh session of the International Law Commission, which
concerns the topic “Immunity of State officials from foreign criminal jurisdiction”.

As you alluded to, Chair, the document is to be found in document A/CN.4/L.1034,
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which was issued on 12 May 2026. It contains 17 draft articles, as adopted by the
Drafting Committee, which the Committee recommends for adoption by the

Commission on second reading.

Before commencing with the introduction of the draft articles, allow me to
pay tribute to the Special Rapporteur, Mr. Claudio Grossman Guiloff, whose mastery
of the subject, guidance and cooperation greatly facilitated the work of the Drafting
Committee on the second reading of the draft articles. I would also like to express
the deep appreciation of the Drafting Committee for the valuable contributions of
Mr. Roman Kolodkin, who served as Special Rapporteur for the topic from 2007 to
2011, and Ms. Concepcion Escobar Herndndez, who served as Special Rapporteur
from 2012 to 2022. T also would like to thank the members of the Committee for
their very active participation, constructive spirit and significant contributions to the
successful outcome. Furthermore, I wish to thank the Secretariat for its invaluable
assistance. As always, and on behalf of the Drafting Committee, I am pleased to

extend my sincere appreciation to the interpreters.

Mr. Chair,

From the outset, I should recall that the second reading for this topic has
proceeded over the course of three sessions of the Commission. The Chairs of the

Drafting Committee at the seventy-fifth and seventy-sixth sessions of the



Commission addressed work on the topic in their statements.! At the present session,
the Drafting Committee devoted nine meetings to the topic, from the 28 April to the
7 May 2026. The Committee proceeded on the basis of the text proposed by the
Special Rapporteur in his second report.? It is to be recalled that these provisions
were referred to the Drafting Committee by the Commission at the conclusion of the

debate in the Plenary at the seventy-sixth session.’

I am pleased to report that the Committee was able to complete the second
reading of a set of 17 draft articles on immunity of State officials from foreign
criminal jurisdiction. It decided to submit its report to the Plenary with the
recommendation that the draft articles be adopted by the Commission on second

reading.

' The statement of the Chair of the Drafting Committee at the seventy-fifth session (2024) is available at:
http://legal.un.org/docs/?path=../ilc/documentation/english/statements/2024 _dc_chair_statement_iso.pdf&lang=E/.
The statement of the Chair of the Drafting Committee at the seventy-sixth session (2025) is available at:
http://legal.un.org/docs/?path=../ilc/documentation/english/statements/2025_dc_chair_statement_iso.pdf&lang=ES.

2 A/CN.4/780.

3 At the 3707th meeting, on 5 May 2025. See A/80/10, para. 85.
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Mr. Chair,

I will now address the draft articles as contained in the report of the Drafting
Committee, document A/CN.4/L.1034. Kindly note that the numbers of the draft
articles in the report appearing in square brackets simply denote the corresponding
draft articles as adopted on first reading.* As the work of the Drafting Committee at
the previous two sessions was addressed in statements of the previous Chairs of the
Drafting Committee, I shall myself limit the scope of my introduction to those draft
articles provisionally adopted by the Committee at the present session and to any
changes made to the other draft articles during so-called foilettage. One notable such
change has been the renumbering of draft articles following the merger of draft
articles 5 and 6, as adopted on first reading. For a deeper understanding of the draft
articles that were not changed by the Drafting Committee on second reading this

year, members may wish to refer to the statement of the Chair of the Drafting

4 See A/77/10, chap. VI.
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Committee at the Commission’s seventy-second session, when those provisions

were adopted on first reading.’

Mr. Chair,

Allow me to turn now to draft article 9 [10].

Draft article 9 |10] — Notification to the State of the official

The Drafting Committee modified each of the three paragraphs of draft

article 9 [10] from the text adopted by the Commission on first reading.

Paragraph 1 provides for the safeguard of notification to the State of the
official by the forum State. It was amended following a proposal by the Special
Rapporteur in his second report to accommodate requests by a number of
Governments for a degree of flexibility to ensure that notification would not
compromise investigations or allow suspects to evade justice. To accommodate
those requests, the Drafting Committee added an exception to the general rule
contained in the first sentence of paragraph 1, which reads: “unless such notification
would jeopardize the confidentiality of an ongoing investigation or the proper

conduct of criminal proceedings”. It was understood that the commentary will

5 The statement of the Chair of the Drafting Committee at the seventy-second session (2022) is available at:

Immunity of State officials from foreign criminal jurisdiction: Statement of the Chairperson of the Drafting Committee
(3 June 2022). See also the commentary to those draft articles, as reflected in A/77/10, chap. VI.
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explain in detail what the term “proper conduct of criminal proceedings” means for
the purpose of the provision. Additionally, the words “against an official of another
State” were added after “initiate criminal proceedings” near the beginning of the first
sentence. This was done for the sake of clarity and to align the terminology with that
used in draft article 8 [9], which was provisionally adopted by the Commission

earlier this session.

The Drafting Committee also considered it appropriate to add a new second

sentence to paragraph 1. The text of this new sentence draws inspiration from several

precedents, including draft article 9, paragraph 2(b), of the draft articles on

prevention and punishment of crimes against humanity. It reads: “[i]n any event,

when a State has taken an official of another State into custody, it shall immediately
notify the State of the official of the fact that such person is in custody”. The new
sentence 1s intended to ensure that, at the latest, the State of the official is notified
when its official has been taken into custody. The phrase “in any event” was included
to reflect that the sentence refers to an exceptional case. This applies only when the
forum State has not made notification before it initiated criminal proceedings or took
coercive measures, because the notification would have jeopardized the
confidentiality of an ongoing investigation or the proper conduct of criminal
proceedings. Accordingly, the word “notification” at the end of the last sentence of

paragraph 1 was made plural to clarify that the reference to “appropriate procedures”
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relates to all notifications made under paragraph 1. It was highlighted that the issue
of the timing of the notifications was of utmost importance to States, and it was
agreed that the commentary will emphasise the need for the forum State to send

timely notifications to the State of the official.

The text of paragraph 2 concerns the information to be contained in a
notification. It was modified following a thorough discussion of whether the
paragraph should be deleted altogether. Members expressed differing views about
the need to retain the paragraph as adopted on first reading. The text adopted by the
Drafting Committee represents a compromise among members of the Committee. It
explains that a notification under paragraph 1 “shall contain appropriate information
for the State of the official to consider whether to invoke or waive immunity”. The
new text thus accommodates the interest of the State of the official in receiving the
information it needs to preserve its rights, without being overly intrusive or
prescriptive with respect to the forum State’s domestic criminal processes. In
particular, the Drafting Committee discussed whether to replace “shall” with “should”
but retained the former in light of the importance of the interest of the State of the
official. The paragraph now begins with a cross-reference to paragraph 1 to clarify
that it applies to any notification, whether made before the initiation of criminal
proceedings, before the taking of coercive measures or upon taking an official of

another State into custody. The commentary will address in greater detail the

7



information that should be contained in the notifications provided for by draft article
9 [10], drawing on the text of the draft article as adopted on first reading and the

discussion in the Drafting Committee.

Paragraph 3 concerns the channels by which notification is to be made. As
proposed by the Special Rapporteur in his second report, the text of the paragraph
was streamlined by removing the reference to “applicable international cooperation
and mutual legal assistance treaties”. It was noted that the reference to such treaties
should be deleted as those treaties were meant for a different purpose. Nevertheless,
it was considered that the streamlined text remained sufficiently broad to allow for

use of such channels if it is accepted by the States concerned.

The title of draft article 9 [10] remains “Notification to the State of the

official”, as adopted on first reading.



Mr. Chair, begging for your indulgence, I will now move to draft article 10

Draft article 10 [11] — Invocation of immunity

The draft article is composed of four paragraphs, which I will address in turn.

Paragraph 1 concerns the timing for invocation of immunity. It was adopted

by the Drafting Committee with no changes to the text adopted on first reading.

I should mention that the Drafting Committee considered whether the
requirement that immunity be invoked “as soon as possible” should be deleted. A
concern was raised that the enjoyment of immunity did not depend on its invocation
and that such requirement could be understood as shifting responsibility for the
active examination of immunity from the forum State to the State of the official.
While members of the Drafting Committee acknowledged the underlying concern,
the Committee considered that any clarification in this regard would be more
appropriately addressed in the commentary. The Committee further considered a

proposal to replace “when it becomes aware” with “when it is notified”, but decided



not to pursue this approach, as it would unduly narrow the provision by linking

invocation solely to formal notification.

Paragraph 2 addresses the form of invocation and the information to be
included therein. It was adopted with changes to the first reading text. First, the
Committee decided to replace the word “shall” with “should”, which now reads
“[1Jmmunity should be invoked in writing”. The change, introducing a more flexible
and recommendatory approach, was made to reflect concerns raised by some States
that a mandatory formulation might not correspond to customary international law.
It also accommodates situations in which invocation of immunity may not be made
in writing. In that connection, it was understood that the commentary will address

possible situations in which immunity was not invoked in writing.

The Committee also revised the formulation describing the information to be
provided when invoking immunity. It deleted the reference to “the identity” of the
official in order to align the provision with draft article 9 [10], paragraph 2, thus
preserving flexibility for States and focusing on elements more directly relevant to
determining the applicable type of immunity, in particular the position held by the

official.

Chair, I will now turn to paragraph 3. As was the case for draft article 9 [10],

the Drafting Committee decided, following the proposal of the Special Rapporteur,

10



to delete the reference to international cooperation and mutual legal assistance

treaties for the reasons previously discussed.

Paragraph 4, as adopted on first reading, was retained without change.

Mr. Chair,

Allow me to point out also that the Drafting Committee considered whether
to add a new paragraph to clarify the legal effects of invocation and non-invocation
of immunity. A proposal was made to add a provision reflecting that the invocation
of immunity might entail the assumption of State responsibility for the acts of the
State official concerned, based on paragraph 196 of the International Court of

Justice’s judgment in Certain Questions of Mutual Assistance in Criminal Matters

(Djiboutiv. France).® Questions were raised, however, as to whether this proposition

would apply only to immunity ratione materiae, the risk of conflating the distinct
regimes of State responsibility and individual criminal responsibility and the
uncertain legal characterization of the proposition within the law of State
responsibility. It was also suggested that invocation may, in certain circumstances,
be required for immunity to produce its effects, and that non-invocation might, in

some cases, lead to a form of preclusion preventing a State from subsequently

6 Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment, I.C.J. Report

2008, p. 177.

11


https://www.icj-cij.org/sites/default/files/case-related/136/136-20080604-JUD-01-00-EN.pdf
https://www.icj-cij.org/sites/default/files/case-related/136/136-20080604-JUD-01-00-EN.pdf

relying on immunity. The Committee considered that these issues raised complex
and unsettled questions that would require further study by the Commission. It was
also highlighted that States would not have the opportunity to comment on such a
new provision, should the Commission adopt it. The Drafting Committee therefore
decided not to add a new paragraph, but it was agreed that these issues would be

addressed in the commentary, where appropriate.

The title of draft article 10 [11] remains “Invocation of immunity”, as

adopted on first reading.

Mr. Chair,

Let me turn now to draft article 11 [12], concerning “Waiver of immunity”.

Draft article 11 [12] — Waiver of immunity

Draft article 11 [12] concerns the waiver of immunity by the State of the

official. It contains four paragraphs, which I shall address in turn. The Drafting

12



Committee considered it appropriate to make two modifications to the text resulting

from the first reading.

The Drafting Committee adopted paragraph 1 without changes to the first
reading text. I should nonetheless mention that in its discussion of the paragraph,
the Committee considered whether the text should be modified to provide further
detail on a number of questions. For example, a discussion was held as to whether
the provision should be amended to state that immunity might be waived by the State
of the official either proprio motu or at the request of the forum State. The
Committee ultimately decided that such an amendment, were it to be adopted, might
have an indirect effect of restricting the scope of the provision only to waivers of
immunity with respect to a specific case. Expressly stating that immunity could be
waived in whole or in part in the text was also discussed. This would reflect the
possibility that the State of the official might be willing to waive immunity with
respect to some aspects of a criminal proceeding, such as giving witness testimony
or prosecution, without waiving other aspects of immunity, for example from
enforcement. It was recalled that the text as adopted on first reading was based on
article 32, paragraph 1, of the Vienna Convention on Diplomatic Relations.’

Accordingly, the Drafting Committee decided to maintain the text of paragraph 1 as

7" United Nations, Treaty Series, vol. 500, p. 95.
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adopted on first reading, on the understanding that the considerations raised would

be addressed in the commentary.

The Drafting Committee also adopted paragraph 2 without changes to the first

reading text.

With respect to paragraph 3, the reference to “international cooperation and
mutual legal assistance treaties” was omitted, as proposed by the Special Rapporteur
in his second report, for the reasons I discussed in my introduction of draft article 9

[10].

Finally, the end of paragraph 4 was simplified. The paragraph as revised reads
as follows: “The authorities to which the waiver has been communicated shall
immediately inform any other authorities concerned of such waiver.” It was
considered that simplifying the text contributed to alignment among the English,

French and Spanish-language texts.

Paragraph 5, as adopted on first reading, was retained without change.

The title of draft article 11 [12] remains “Waiver of immunity”, as adopted

on first reading.
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Mr. Chair,

Allow me now to address draft article 12 [13], concerning “Requests for

information”.

Draft article 12 [13] — Requests for information

Draft article 12 [13] concerns requests for information by either the forum
State or the State of the official to the other State concerned. The Drafting Committee

adopted draft article 12 [13] with changes to the first-reading text.

Regarding paragraph 1, the Committee considered it appropriate to align the
text with draft article 13 [14] by replacing the word “decide” with the word
“determine”. The paragraph now reads: “[t]he forum State may request from the
State of the official any information that it considers relevant in order to determine
whether immunity applies or not.” It was considered that the word “decide”, as
adopted on first reading, implied that the forum State was able to make a final,
normative judgment as to whether or not immunity applied in a given case, which
the Committee wished to avoid. By using the word “determine”, the paragraph

makes it clear that the purpose of a request for information by the forum State is to
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enable it to make the determination foreseen in draft article 13 [14]. In that
connection, it was emphasized that draft article 13 [14], paragraph 2(c), required the
forum State to take any information received from the authorities of the State of the
official into account in making a determination of immunity. The Drafting
Committee also considered replacing the word “may” with “shall”. It ultimately
decided that the word “may” was more appropriate for the provision as it reflected

the right of the forum State rather than an obligation.

With respect to paragraph 2, the Drafting Committee held a discussion on
whether to replace the verb “decide”, for example with “consider”. It is used in draft
article 9 [10], paragraph 2. The Committee retained the text as adopted on first
reading as it concluded that the word “decide” did not have the same normative
implications when referring to the internal process of the State of the official in
choosing whether to invoke or waive immunity. It was noted that keeping the word
“decide” preserved a sense of sequencing between a notification by the forum State

and a subsequent request for information by the State of the official.

Allow me to turn to paragraph 3. As was the case for draft articles 9 [10] to

11 [12], the Drafting Committee decided to delete the reference to “international

16



cooperation and mutual legal assistance treaties” for the reasons previously

discussed.

Finally, the Drafting Committee decided not to amend the first reading text of
paragraph 4, which concerns the obligation of the requested State to consider any
request for information in good faith. A thorough discussion was held as to whether
the paragraph should be deleted, on the grounds that it was unnecessary to repeat the
general principle that States should act in good faith. It was assessed that the
paragraph served to make clear that a request for information gave rise to a duty to
consider that request and, thus, the text was retained. The Drafting Committee also
wished to avoid giving any false impression that it did not consider the substance of
the paragraph important. This might have been an unwanted consequence of deleting

it.

I should note that during consideration of the draft article, a discussion ensued
about the identification of the forum State. It was questioned whether a State
receiving a request from a third State to extradite the official of another State would
be considered a forum State under the draft articles. While the view was expressed
that the draft article would benefit from an explanation of what was meant by “forum

State”, according to another view, it was clear that any State being asked to apply
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immunity could be a forum State. The Drafting Committee considered that the

question would be better addressed in the commentary.

The title of draft article 12 [13] remains “Requests for information”, as

adopted on first reading.

Mr. Chair,

I now turn to draft article 13 [14], concerning “Determination of immunity”.

Draft article 13 [14] — Determination of immunity

Draft article 13 [14] concerns determination of immunity. It was adopted with
some changes to the first-reading text. It contains five paragraphs, which I will

address in turn.

Paragraph 1 was adopted by the Drafting Committee without changes from
the text adopted on first reading. It bears noting that the Committee considered

omitting the reference to determination being made by the forum State “according

18



to its law and procedures”, in order to emphasise that the determination should be
made in conformity with international law and to preserve the discretion of States as
to the application of their national laws. Some members, however, stressed the need
to keep the reference because the identification of the competent authorities and the
modalities for making the determination were matters governed by national law and
varied across national legal systems. It was considered that the requirement that the
determination be made “in conformity with” international law was sufficient to
indicate the primacy of international law. The Drafting Committee ultimately
decided to retain paragraph 1 as adopted on first reading, on the understanding that
the commentary would further clarify the meaning of “in conformity with
international law” and the relationship between national and international law in the

determination of immunity.

The Drafting Committee also considered a proposal to add a new paragraph
after paragraph 1 to distinguish immunity ratione personae from immunity ratione
materiae and to provide that, “[o]nce the status of the official enjoying immunity
ratione personae is confirmed, the forum State shall recognize it immediately,
without being subject to the procedural obligations set out in the subsequent
provisions of the draft article.” While the importance of that distinction was
acknowledged, the Committee felt that the proposal raised a substantive issue that

had not been thoroughly discussed at this stage and was thus not appropriate for
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inclusion in the text. It was agreed that the matter would be clarified in the

commentary.

Paragraph 2 concerns the elements to be taken into account by the competent
authorities in making a determination of immunity. It was adopted with two changes
to the first reading text. First, the Drafting Committee amended the phrase
“determination about immunity” in the chapeau of the paragraph to “determination
of immunity”, to align the text with those of paragraphs 1 and 3, as well as the title.
Second, the Drafting Committee decided to delete subparagraph (e), which
contained a reference to “any other relevant information from other sources”. It was
considered that subparagraph (e) was unnecessary in light of the wording of the
chapeau, which already provides that the listed elements in the provision are to be
taken into account “in particular”. In addition, the scope of the term “other sources”
in subparagraph (e) was considered to be unclear. Moreover, retaining it could
inadvertently place any information from any other sources on the same footing as
the more specific elements listed in subparagraphs (a) to (d), including the
invocation or waiver of immunity by the State of the official. Therefore, the
Committee decided to delete subparagraph (e), on the understanding that the
commentary will clarify that the list in paragraph 2 is non-exhaustive, that the
competent authorities may still take into account other relevant information, and

whether the provision contained a hierarchical list. As a consequence of that deletion,
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the word “and” at the end of subparagraph (d) was removed and inserted at the end

of subparagraph (c).

Paragraph 3 covers additional safeguards applicable when the forum State is
considering the application of draft article 6 [7] in making a determination of
immunity. It was adopted by the Drafting Committee without changes from the text
adopted on first reading. I should mention that the Committee considered several
proposals. This includes replacing the word “shall” with “should”, modifying the
expressions ‘“appropriately high level” and “substantial grounds”, and expressly
referring to the need to take into account relevant decisions of international courts,
tribunals or organs, particularly in relation to the crime of aggression. The Drafting
Committee ultimately decided to retain paragraph 3 as adopted on first reading, on
the understanding that the commentary would further clarify the meaning of
“appropriately high level”, the standard of “substantial grounds”, and the relevance

and importance of decisions of international courts, tribunals or organs.

Paragraph 4 was adopted by the Drafting Committee with two modifications

to the text adopted on first reading.

Subparagraph (a) was changed to align it with the changes made to draft

articles 8 [9] and 9 [10]. The words “against the official of another State” were added,
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so that it now reads as “(a) before initiating criminal proceedings against the official

of another State”.

In subparagraph (b), the Committee added the words “prior to the

determination of immunity” in the second sentence, which now provides that “[t]his
subparagraph does not prevent, prior to the determination of immunity, the adoption
or continuance of measures the absence of which would preclude subsequent
criminal proceedings against the official”. The modification was introduced to
clarify that the measures referred to in this sentence are limited to necessary
measures taken during the short period pending the determination of immunity.
Moreover, it addresses concerns expressed by some members and States that the text
adopted on first reading might otherwise be understood as permitting the
continuation of coercive measures even after a determination that immunity applies
has been made. The Committee also considered whether the text should refer to
“a” determination of immunity or “the” determination of immunity. It ultimately
decided to use the latter, on the understanding that, while immunity may be
considered several times during different stages of proceedings, the reference in this

particular provision is to the final determination of immunity.

It should be noted that the Drafting Committee considered other proposals

concerning paragraph 4. This includes to further detail the relationship between
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inviolability and immunity ratione personae or ratione materiae, as well as to
require the competent authorities of the forum State to give consideration in good
faith to diplomatic communications or formal correspondence asserting immunity.
While the Committee decided not to modify the text, it was understood that these

matters would be explained in the commentary.

Paragraph 5 concerns the possibility of challenging a determination of
immunity. It was adopted by the Drafting Committee with the sole change of
modifying the phrase ‘“determination about immunity” to ‘“determination of
immunity” for the reasons discussed above. It bears noting that a proposal was
considered to expand the wording “judicial proceedings” to cover non-judicial
proceedings. The Drafting Committee felt that the second sentence already

addressed that point. It was understood that the commentary would address this issue.

The title of draft article 13 [14] remains “Determination of immunity”, as

adopted on first reading.
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Mr. Chair,

I shall now move to draft article 14 [15], concerning “Transfer of the criminal

proceedings”.

Draft article 14 [15] — Transfer of the criminal proceedings

The Drafting Committee adopted draft article 14 [15] without changes to the

first reading text.

Permit me to mention that, in its consideration of paragraph 4 of draft article
14 [15], the Committee discussed whether allowing for the resumption of
proceedings reflected existing State practice or leant towards progressive
development. I should also mention that a view was expressed that paragraph 4
reflected the progressive development of international law and was not supported by
State practice. This was because, according to both international law and State
practice, the forum State could not resume criminal proceedings. In its discussion of
the matter, the Committee placed emphasis on the word “may” in paragraph 4, in the
phrase “may resume its criminal proceedings”. The importance of a sense of
reciprocity and mutual accountability between the forum State and the State of the

official was highlighted. It was stated that paragraph 4 followed naturally from
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paragraph 3. The latter provided for the suspension of proceedings, rather than their

termination. Accordingly, the Committee retained the first reading text.

The title of draft article 14 [15] remains “Transfer of the criminal

proceedings”, as adopted on first reading.

Mr. Chair,

Let us now move to draft article 15 [16], concerning “Fair treatment of the

State official”.

Draft article 15 [16] — Fair treatment of the State official

The Drafting Committee adopted draft article 15 [16] without changes to the

text adopted on first reading.

I wish to note that the Drafting Committee considered whether the chapeau
of paragraph 2 needed to be broadened by replacing the reference to an official “who

is in prison, custody or detention” with a reference to any official “against whom a
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coercive action is initiated”. The view was expressed that the first reading
formulation was unduly narrow and did not fully address situations involving
coercive measures falling short of detention. However, the Drafting Committee
considered that paragraph 1 already provided a general guarantee of fair treatment
and protection of rights, whereas paragraph 2 was intended to address the specific
situation of prison, custody or detention. The Committee therefore decided to retain

the first-reading text without changes.

The Drafting Committee also considered adding a new subparagraph
providing that an official would be entitled to be released on bail upon assurances
by the representatives of the State of the official or to continue custody within the
premises of that State’s representative in the forum State. However, concerns were
expressed that the issue had not been raised in the comments of Governments, and
it was recalled that the existing safeguards in the draft articles already addressed the
relevant concerns. The Drafting Committee therefore decided to retain the first-

reading text without changes.

The title of draft article 15 [16] remains “Fair treatment of the State

official”, as adopted on first reading.
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Mr. Chair, I am happy to be very swift with regards to draft article 16

regarding “Consultations”.

Draft article 16 [17] — Consultations

With regard to draft article 16 [17], no changes were made to the text adopted
on first reading and the title remains “Consultations”, also as adopted on first

reading.
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Mr. Chair,

Allow me now to address draft article 17 [18].

Draft article 17 [18] — Settlement of disputes

Draft article 17 [18] concerns the settlement of disputes. It was adopted with

one modification to the text adopted on first reading.

Paragraph 1 was adopted by the Drafting Committee without change from the
text adopted on first reading. The Committee did consider a proposal to replace the
phrase “of their own choice” with “mutually agreed by them”. It decided to retain
the first reading formulation because such a formulation already implied
concurrence between the parties. The Committee also considered the potentially
different manners of operation of paragraph 1 within various national legal systems.
These included systems in which judicial determinations of immunity were binding,
and executive negotiation might therefore not be possible. While no change was

made to the text, it was understood that the commentary would clarify these points.

Paragraph 2 was adopted with one modification to the text adopted on first
reading. The Drafting Committee considered it appropriate and necessary to add the
word “peaceful” before “settlement” in paragraph 2. It then reads “other means of

peaceful settlement”, in order to align the text with the language used in some of the
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earlier work of the Commission.® A proposal to replace the phrase “within a
reasonable time” with a specific time limit, such as “within six months” was
discussed, on the view that a fixed period would provide greater legal certainty and
help avoid undue delay in the settlement of disputes. The Committee nevertheless
decided to keep the term “within a reasonable time”, noting that its interpretation
could be guided by the jurisprudence of the International Court of Justice.’ It was
also considered that a fixed period might not be suitable in all circumstances and
could raise additional questions, such as from what time the period should be
calculated, and that such detailed procedural matters were better left to future

negotiation by States.

Differing views were also expressed regarding whether it was necessary to
include a dispute settlement clause such as paragraph 2 in the draft articles at all. It
was observed that such provisions were normally considered part of the final clauses
of a treaty, which the Commission traditionally left to States in the context of

negotiating a possible future convention. The provision was ultimately retained by

8 See, for example, Draft articles on prevention of transboundary harm from hazardous activities, Yearbook

of the International Law Commission, 2001, vol. II (Part Two), para. 97, draft article 19, paragraph 2.

See, for example, Application of the International Convention for the Suppression of the Financing of
Terrorism and of the International Convention on the Elimination of All Forms of Racial Discrimination
(Ukraine v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports 2019, p. 588, paras. 69-70.
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the Drafting Committee, as it was considered to be an important and useful safeguard

in the context of the draft articles.

The title of draft article 17 [18] remains “Settlement of disputes”, as adopted

on first reading.

Mr. Chair,

Let us now turn to draft article 2, which the Drafting Committee considered
after it concluded its work on draft articles 9 [10] to 17 [18]. As you may recall, the
Drafting Committee considered the provision during the Commission’s seventy-fifth
session and provisionally adopted its text and title on second reading. At that time,

the Committee considered it appropriate to leave draft article 2 in the Committee so
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that it could get a complete view of the terms that would need to be defined and the

effect of the definition in light of the entire text of the draft articles.

Draft article 2 — Definitions

Draft article 2 contains definitions for certain terms used in the draft articles.

At the present session, the Drafting Committee revisited and decided to retain
the two definitions already provisionally adopted. Concerning the definition of

“State official” contained in subparagraph (a), the Drafting Committee discussed

whether the scope of the definition might be too broad. The possibility of replacing
the words “or who” by the word “and”, so that representation and the exercise of a
State function would be the two criteria to define a State official, was discussed but

not taken up by the Drafting Committee.

No substantive views were expressed concerning the definition of “act

performed in an official capacity” contained in subparagraph (b). However, the

Drafting Committee decided to delete the word “an” before “act performed in an
official capacity”, to align the text with the usual practice in drafting provisions

containing definitions.

The Drafting Committee also considered a proposal to include a definition of

the term ““exercise of criminal jurisdiction”, including several textual options, which
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it decided not to adopt. The Committee acknowledged that the question could either
be dealt with by adding a definition to the draft articles or by providing further
explanation in the commentaries and it held an extensive discussion of each
approach. In support of the inclusion of a definition, several members observed that
the concept of “exercise of criminal jurisdiction” appeared in many of the draft
articles and therefore that its meaning had an important role in understanding the
draft articles as a whole. A number of members highlighted the importance of clarity
and certainty as to what was meant by “exercise of criminal jurisdiction”, especially
in relation to draft articles where the concept triggered procedural safeguards.
Further, it was recalled that several States had expressed support for defining it.
Finally, it was observed that while the Commission had not provided a definition of

jurisdiction in its draft articles on jurisdictional immunities of States and their

property, the draft articles and the subsequent United Nations Convention on
Jurisdictional Immunities of States and their Property'? reflected different categories

of jurisdiction in their texts.

Other members highlighted the complexity of agreeing on a definition of
“exercise of criminal jurisdiction”, in particular to accommodate the diversity of

national legal systems. It would also be necessary for the definition to preserve the

10 A/RES/59/38, Annex.
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delicate balance of the draft articles as a whole. It was underscored that neither the
Vienna Convention on Diplomatic Relations nor the Vienna Convention on Consular

Relations !

contained a definition of the concept and that the two conventions
nevertheless functioned well. A concern was raised that a definition for the purpose
of the present topic might have an unintended impact on the interpretation of existing
conventions or have the effect of freezing the meaning of such a definition. In light

of these factors, it was considered that the introduction of a definition of “exercise

of criminal jurisdiction” might lead to confusion.

It was agreed that, rather than including a definition in the text of the draft
articles, the concept of “exercise of criminal jurisdiction” would be explained and
clarified in the commentary. This will include the discussion of the acts covered by
the concept. While the view was expressed that it was clear to the reader that the
draft articles referred to both executive and judicial acts, it was noted that, in some
countries, the word “jurisdiction” was understood to refer only to judicial authorities.
The commentary will address the scope of the term “exercise of criminal

jurisdiction”, including how it relates to investigative acts and extradition. The

1" United Nations, Treaty Series, vol. 596, p. 261.
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importance of the commentary clarifying the nuances of the term in the context of

each of the draft articles where it appears was emphasized.

The Drafting Committee also discussed whether to add definitions of the
terms “forum State” and “State of the official”, which were used frequently in the
draft articles. It was agreed that their meanings would be further explained in the

commentary.

The title of draft article 2 remains “Definitions”, as adopted on first reading.

Titles of Parts One to Four

Mr. Chair,

Allow me to briefly address the question of the division of the draft articles
into parts. It will be recalled that the Commission divided the draft articles as adopted
on first reading into four parts. The Drafting Committee considered it appropriate to

maintain the parts and titles as adopted on first reading, adjusting as necessary to
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accommodate the merger of former draft articles 5 and 6. Accordingly, the draft

articles are divided into the following four parts:

Part One: Introduction, comprising draft articles 1 and 2.

Part Two: Immunity ratione personae, which includes draft articles 3 and

Part Three: Immunity ratione materiae, containing draft articles 5 [5, 6]

and 6 [7].

Part Four: Procedural provisions and safeguards, which consists of draft

articles 7 [8] to 17 [18].

Toilettage

Mr. Chair,

Before I conclude, let me briefly mention some changes made by the Drafting
Committee to other provisions during the so-called foilettage. The title of draft
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article 7 [8] was changed from “Application of Part Four” to “Application of the
present Part”, to better align it with the title of draft article 1. I should also mention
that the Drafting Committee adopted several changes to the French and Spanish texts
during toilettage to align the various languages and meaning of some provisions. For
example, in French, the phrase “par les Etats concernés” replaced “par les deux
Etats” in draft articles 9 [10], 10 [11], 11 [12] and 12 [13] to correspond to the
English “by the States concerned”. In the Spanish text of draft articles 2, 4 and 6 [7],
the word “reglas” was replaced by “normas”. The changes were technical in nature

to harmonize text and do not impact on the intended meaning of the text.

Mr. Chair,

This concludes my introduction of the first report of the Drafting Committee
for the seventy-seventh session. As I stated at the beginning of my statement, the

Drafting Committee recommends that the Commission adopt on second reading the
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entire set of the draft articles on immunity of State officials from foreign criminal

jurisdiction, as contained in document A/CN.4/L.1034.

Thank you, Mr. Chair.
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