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Mr. Chair,  

This morning, it is my pleasure to introduce the third report of the Drafting Committee for 

the seventy-seventh session of the International Law Commission, concerning the topic “Non-

legally binding international agreements”. The report, which is to be found in document 

A/CN.4/L.1036, was issued on 3 June 2026, it contains the texts and titles of five draft conclusions 

provisionally adopted by the Drafting Committee, and which the Drafting Committee recommends 

for provisional adoption by the Commission at the present session. Hardcopies have been 

circulated to all members. 

Before commencing, allow me to pay tribute to the Special Rapporteur, Mr. Mathias 

Forteau, whose mastery of the subject, guidance and cooperation greatly facilitated the work of 

the Drafting Committee. I would also like to thank the other members of the Committee for their 

active participation and significant contributions to the successful outcome. Furthermore, I wish 

to thank the Secretariat for its invaluable assistance. As always, and on behalf of the Drafting 

Committee, I am pleased to extend my appreciation to the interpreters. 
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Mr. Chair,  

The Committee devoted six meetings to this topic, from 19 to 28 May for the consideration 

of six draft conclusions as originally proposed by the Special Rapporteur in his second report,1 

which the Plenary at its 3742nd meeting, held on 19 May 2026, referred to the Committee. At the 

present session, the Drafting Committee adopted a total of five provisions in the form of draft 

conclusions on the topic, as was proposed by the Special Rapporteur. These five draft conclusions 

cover the issues addressed in the six draft conclusions originally proposed by the Special 

Rapporteur. 

* * * 

 

Part One -- Introduction 

 

Part One is entitled “Introduction” and contains draft conclusion 1 titled “Scope and 

purpose”, draft conclusion 2 entitled “Rules or procedures followed by States and 

international organizations”, and draft conclusion 3 entitled “use of terms”. 

Draft conclusion 1 – Scope and purpose 

 

Mr. Chair,  

 Draft conclusion 1 addresses the scope and purpose of the project and comprises 

two paragraphs. Paragraph 1 was adopted without changes to the proposal of the Special 

Rapporteur. The Committee considered that it was in line with the practice of the Commission.  

As regards paragraph 2, Members emphasized that the draft conclusion should explain the 

nature of the exercise taken up by the Commission, which was to provide clarification as to the 

use of non-legally binding international agreements.  

The Committee considered that the phrase “elements of clarification” emphasized that the 

draft conclusions were prepared in a non-prescriptive manner and that it would be preferable to 

convey in the draft conclusions themselves such a message to States and international 

organizations following the work on the topic. Alternative terms like “intended to” were 

considered but ultimately discarded for a more direct formula to indicate the nature of the 

 
1 A/CN.4/784. 
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undertaking. Another alternative considered was to include the phrase “aimed to provide clear 

guidance”. However, this formulation was not resorted to in order to retain the flexibility of such 

materials and the non-prescriptive nature of the work undertaken by the Commission. The 

Committee decided that the non-prescriptive nature of the work was to be elaborated in the 

commentary. 

It was noted that, as currently drafted, paragraph 2 did not explain in detail the elements 

that were being clarified; therefore, the commentary will elaborate on such elements of 

clarification based on the future work on the topic, such as the distinction between binding and 

non-binding international agreements. The Committee decided to insert a footnote to paragraph 2, 

indicating that it could revert to the formulation of the scope should this be required by further 

development of draft conclusions. For example, if it should be indicated that the project analysed 

the identification, possible legal implications or the practice as to the use of non-legally binding 

international agreements.  

The Committee decided not to retain paragraphs 3 and 4 of draft conclusion 1 as proposed 

by the Special Rapporteur. The proposed paragraph 3 indicated that the draft conclusions would 

not affect the role of non-legally binding international agreements in international cooperation. 

The Committee initially considered retaining the paragraph to recognize the role played by non-

legally binding agreements, signal their importance to practitioners and emphasize the flexibility 

that characterizes their negotiation and adoption. However, it was decided that the content of the 

paragraph should be better reflected in the commentary, as such observations were more of a 

preambular nature and the objective of the work of the Commission was not to assess the 

practicality of non-legally binding means of international cooperation. 

Paragraph 4, as proposed by the Special Rapporteur, had noted that the draft conclusions 

would not affect the binding force of treaties or the applicability of the principle of pacta sunt 

servanda. The Committee decided not to retain the paragraph while emphasizing the importance 

of not calling into question the binding force of treaties. The Committee agreed that the paragraph 

was unnecessary and that the binding force of the law of treaties and the principle of pacta sunt 

servanda were not to be affected by the work carried out by the Commission on the topic. 

The title of draft conclusion 1 is “Scope and purpose” in English. The Committee was of 

the view that the text of both paragraphs covered the scope and purpose, and that such elements 
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would both be covered by the term “objet” in French and “objeto” in Spanish without a need for 

an additional term in such languages. 

* * * 

Draft conclusion 2 – “Rules or procedures followed by States and international 

organizations” 

Mr Chair,  

I will now turn to draft conclusion 2. The text is based on a without prejudice clause initially 

proposed by the Special Rapporteur as draft conclusion 4 in his second Report. This draft 

conclusion clarifies that the work of the Commission on this topic is meant to assist practitioners 

with the negotiation and adoption of non-legally binding international agreements and should not 

affect the use of the rules, practice guidelines or directives followed internally by States and 

international organizations for the negotiation and adoption of such agreements.  

The point explained in this draft conclusion is closely related to the proposed draft 

conclusion 3, paragraph 3, to which I will turn in a moment, which indicates that the present project 

does not affect the use of the term “agreement” in internal law, practices of States or international 

organizations or international instruments. 

The Committee decided to use a neutral formulation rather than a without prejudice clause. 

Moreover, it decided to place it at the beginning of the draft conclusions, as draft conclusion 2, to 

signal that the work of the Commission should be understood as a complement to existing 

practices. Some members emphasized that the Committee should not create the impression that it 

was trying to prescribe rules on the conclusion of non-legally binding international agreements. It 

was also stressed that the Commission should, at this stage, avoid creating limitations to its future 

work. The Committee agreed to revisit the draft conclusion, if necessary, at a future session, 

especially in light of comments by States. Furthermore, the Committee considered whether the 

clause should have been included as part of draft conclusion 1, as the work of the Commission is 

intended to assist current approaches in drafting of non-binding international agreements. It was 

decided that a separate draft conclusion would be more appropriate in order to make the point. 

This draft conclusion refers to “rules or procedures” in a general manner instead of 

referring to “laws”. The Committee decided that “rules or procedures” covered the established 

laws, regulations, including internal instruments at ministries and other entities entering into such 
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agreements. The Committee considered whether to refer also to “practices”. It decided that these 

could change over time, and it was of the view that it was not the intention of the Commission to 

freeze any such practices or affect the possibility of States to retain flexibility in the use of such 

agreements and their way of regulating them, but rather to provide elements of clarification, as 

noted in draft conclusion 1. The Committee considered that by their nature, the elements of 

clarification would likely influence practice, but the Commission was not entrusted with the task 

of establishing a set of regulations. The Committee also considered a formulation referring to the 

right of the State to adopt its own procedures. The Committee was aware that while some States 

had established internal rules for the purpose of detailing, inter alia, how non-legally binding 

agreements should be adopted and by whom, other States could seek guidance from the ongoing 

work of the Commission on the topic.  

As I will explain in a moment, in relation to draft conclusion 3, the Commission decided 

that non-legally binding international agreements entered into by international organizations and 

between States and international organizations are also covered by this project. The formula “rules 

and practices” is also intended to capture such internal procedures for the negotiation and adoption 

of non-legally binding agreements by international organizations. 

A further key phrase in draft conclusion 2 concerns the “drafting and adoption” of non-

legally binding international agreements. Some members were of the view that this draft 

conclusion could also cover other situations like the interpretation of non-legally binding 

international agreements. However, the Committee was of the view that this text should focus 

more narrowly on the procedures set in place during the creation of such agreements. Situations 

where a document is considered as a non-legally binding agreement by one participant, but not by 

the other, will be addressed in the commentary. 

The term “adoption” was preferred over the term “conclusion”, in order to draw a clearer 

distinction with the law of treaties, since the latter term is central to the Vienna Convention on the 

Law of Treaties, particularly in Part II concerning the conclusion and entry into force of treaties. 

The title of draft conclusion 2 is “Rules or procedures followed by States and 

international organizations”, based on a proposal by the Special Rapporteur at the Drafting 

Committee. 

* * * 
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Draft conclusion 3 – “Use of terms” 

Mr. Chair,  

Draft conclusion 3 concerns the use of terms, and is composed of three paragraphs, which 

I will address in turn. I should note, at the outset, that the Drafting Committee merged elements 

from draft conclusions 2 and 3 as initially proposed by the Special Rapporteur.  

Paragraph 1 concerns the term “non-legally binding international agreement” for the 

purposes of the present draft conclusions. The Committee used three characteristics to define them. 

In doing so, it combined elements of the original proposals for paragraph 1 of draft conclusion 2 

and paragraph 1 of draft conclusion 3. By the same token, the draft conclusion on use of terms 

indirectly provides elements to delimit the scope of application of the draft conclusions. 

First, reference is made to “any agreement made in writing”. The text initially proposed 

referred to a “mutual commitment”, which the Committee considered needed to be replaced with 

a different formulation. The Committee followed a similar structure as article 2 of the Vienna 

Convention on the Law of Treaties, where characteristics of treaties are provided without defining 

the term “agreement”. Members of the Committee noted that following a similar logic to that of 

the Vienna Convention could help practitioners distinguish legally binding from legally non-

binding agreements. However, the Commission should not give the impression of creating a 

parallel regime. The Committee decided that the scope of the topic should focus on written 

agreements. It was further noted in the discussions that also non-written agreements could either 

be binding or non-legally binding, and that a reference to oral agreements could be included in the 

commentary, indicating possible analogy. 

The second element concerns the participants in such agreements, avoiding the use of the 

term “parties”. The Committee included in the notion of participants in non-legally binding 

international agreements, States, States and international organizations, or international 

organizations, whether bilateral or multilateral agreements. It did so building on the initial proposal 

of the Special Rapporteur in paragraph 3 of draft conclusion 3. The reference to States and 

international organizations as the participants makes it clear that such agreements are concluded 

at the international level, while narrowing the scope and thus the expression “at an international 

level” was not retained from the original proposal for draft conclusion 2. 
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The third element in the definition concerns the legal effects of such agreements, and it 

emphasizes that the agreement “as such does not create any rights or obligations, or have other 

binding legal effects under international law.” This is the key element of the definition, as it seeks 

to help users distinguish between an agreement of this kind and a treaty. The Special Rapporteur 

emphasized that the scope of the topic is not to analyse any political agreement, but documents 

containing commitments, albeit not binding under international law. 

This project focuses on agreements which “as such” do not produce binding effects under 

international law. The introduction of the term “as such” was intended to draw a balance. While 

participants in such agreements do not intend to create obligations under international law or 

“binding effects”, such agreements might potentially have other important consequences or be of 

legal relevance – an issue which the Commission will revert to at its next sessions. For example, 

some members referred to the work of the Commission on “Subsequent agreements and 

subsequent practice in relation to interpretation of treaties” and emphasized that agreements do not 

need to be binding to be considered as subsequent practice for the interpretation of treaties. 

However, it was noted that the use of the terms “as such” could suggest that such agreements are 

not governed by international law. It was accordingly suggested that the commentary should 

emphasize that while such agreements are not intended to be legally binding, their participants are 

nonetheless still bound by the rules and fundamental principles of international law, including the 

duty to respect peremptory norms of general international law (jus cogens). 

The Committee decided to retain the phrase “rights or obligations” from the Special 

Rapporteur’s proposal as it is often used by States in clauses in non-legally binding international 

agreements. The phrase “other binding legal effects under international law” was also considered 

necessary to capture situations where an agreement may not strictly create rights or obligations but 

could still have a binding effect. Further clarification of the relationship between such references 

to rights, obligations and other legally binding effects will be provided in the commentary.  

The Drafting Committee added the phrase “under international law” at the end of the 

sentence to emphasize that the agreements in question are not intended to be legally binding under 

international law, but they can produce binding effects under the internal law for one or all of its 

participants. The commentaries will address the scope and implications of the term “as such” 

including its relationship with other applicable rules of international law and the possible legal 

relevance and effects of non‑legally binding international agreements. 
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 Mr. Chair,  

Let me now turn to paragraph 2 of draft conclusion 3. This paragraph concerns agreements 

entered into by entities of a State. The Special Rapporteur recommended in his original proposal, 

on the basis of the plenary debate that took place in 2023, that paragraph 2 of draft conclusion 3 

cover agreements entered into by “sub-State authorities to the extent that they are adopted at the 

international level.” However, the Drafting Committee noted that the phrase “sub-State 

authorities” could be understood too narrowly, as a reference only to territorial subdivisions of a 

State, and might fail to cover other actors that regularly conclude such agreements in practice, for 

example, ministries, cities or units of federal States. One of the examples provided in such context 

were sister-city agreements and it was explained that while such entities do not always have the 

authorization from the central authorities to enter into binding agreements, they are a common 

form of non-legally binding agreements. The Special Rapporteur therefore introduced a revised 

proposal to identify more concretely the categories of actors concerned. 

The Committee opted for the terms “organs of the government” and “agencies or 

instrumentalities” based on a revised proposal by the Special Rapporteur drawing on the 1991 

Draft Articles on Jurisdictional Immunities of States and Their Property and the 2004 United 

Nations Convention on the same subject. The Committee also decided, to simplify the text, to refer 

to “territorial units”, drawing upon the formulations found in conventions of the Hague Conference 

on Private International Law, such as the 2019 Convention on the Recognition and Enforcement 

of Foreign Judgments in Civil or Commercial Matters. On the other hand, the expression “other 

entities”, which also appears in the 1991 Draft Articles and the United Nations Convention on 

Jurisdictional Immunities of States, was expressly excluded because it could be understood as 

referring to private entities, which were outside the purview of the current topic. The Committee 

also considered that other formulations, such as “organs of the State” or “central government”, 

would be too broad for the first one and could raise terminological issues in federal systems for 

the second one.  

 The Committee included the phrase “in relation to States” to limit the application of the 

paragraph to States, and to avoid opening, at the present stage, questions concerning the organs of 

international organizations entering into such agreements. It was understood that the issue could 

be mentioned in the commentary and addressed by the Commission at a later stage based on the 

study of the practice of organizations.  
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The paragraph further refers to entities “which may enter into such agreements”. This 

reflects the fact that internal law may determine the capacity of entities to enter into such 

agreements and not all organs or entities may have the capacity to enter into such an agreement. 

The Committee noted that many States did not have internal regulations for sub-State entities 

entering into such agreements and that some sub-State entities have entered into such agreements 

even without authorization. For similar reasons, it decided against adding a reference to entering 

into such agreements “in accordance with the domestic law of the State” and instead address the 

issue in the commentary. 

The Committee decided not to include the phrase “adopted at the international level” at the 

end of the paragraph, as it could be better captured by reference to the respective entities. 

  
Mr. Chair,  

Let me now turn to paragraph 3 of draft conclusion 3, which clarifies that the use of the 

term “agreement” for purposes of the present draft conclusions does not affect the uses of such 

term in other contexts. This draft conclusion is based on draft conclusion 2, paragraph 2, as initially 

proposed by the Special Rapporteur in his second report.  

This is an important provision since the Committee decided to retain the use of the term 

“agreements” for the purpose of this topic, instead of opting for the term “instruments”. This 

paragraph mirrors such a choice of terms and is intended to reassure States that the use of the term 

“agreement” in the present draft conclusion does not prevent the attribution of another meaning to 

the term in other contexts.  

The Committee considered whether paragraph 3 should be phrased as a without prejudice 

clause. It preferred to keep a “use of terms” provision style, without resorting to overly prescriptive 

language. This also signalled that the use of the term agreement for the purpose of the draft 

conclusions should not require change of other usage. 

Paragraph 3 contains two sub-paragraphs. Sub-paragraph (a) deals with the meaning given 

to the term “agreement” in the rules and practices of States and international organizations. In 

respect of States, it refers to “internal law or practice”. Some internal laws and the practice of 

ministries or other entities, including manuals and internal guidance notes, the term “agreement” 

might be used to refer to treaties, and terms such as “arrangements” or “instruments” may be used 
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to address documents referred to as non-legally binding international agreements in the present 

draft conclusions. The term “internal law” was used by the Commission in its previous texts, 

notably the Draft Articles on the Law of Treaties, the Guide to Practice on Reservations to Treaties, 

and the Guide to Provisional Application of Treaties. The commentary to this provision will 

explain that the reference to practice in this context encompasses not only the internal but also 

international practices of a State or international organization. 

   Sub-paragraph (a) also refers to the meaning given to the term “agreement” in the “rules 

or the practice of an international organization”, to also cover their internal regulations and 

practices of such entities. The term “rules of the organization” was selected to be consistent with 

the practice of the Commission in its earlier work, including in the Articles on the Responsibility 

of International Organizations, the Guide to Practice on Reservations and the Guide to Provisional 

Application of Treaties. It was noted that while the term “rules of the organization” in the Articles 

on Responsibility of International Organizations already referred to the rules of the organization 

as comprising also the internal practices, the explicit reference to the practices was intended to 

emphasize the importance of considering such internal practices. It was also noted that, on 

occasion, practices of the organization may themselves be international and that an explanation of 

such a situation should be elaborated in the commentaries. 

I will now turn to sub-paragraph (b) of paragraph 3, which concerns situations where the 

term “agreement” could have a separate meaning pursuant to an international instrument. The term 

“international instrument” was used to refer more broadly to treaties, or resolutions of international 

organizations, that refer to the conclusion of agreements for various purposes or give a special 

meaning to the term “agreements”. Members of the Drafting Committee emphasized that the use 

of the term “agreement” for the purpose of the draft conclusions was not intended to affect the use 

of such term in the Vienna Convention on the Law of Treaties. They emphasized that such a 

premise could be further explained in the commentary. Another example of use of the term 

agreement in an international instrument, that was to remain unaffected by the draft conclusion, 

was its use in Article 15 of the United Nations Convention on the Law of the Sea, which carries a 

different meaning and does not refer to non-legally binding international agreements. 
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Mr. Chair, 

As I indicated earlier, the title of draft conclusion 3 is “[u]se of terms” as initially proposed 

by the Special Rapporteur in his second report for what was initially draft conclusion 2. 

  

Part Two  

Draft conclusion 4 – Assessment of whether an international agreement is legally binding or 

not 

 

Mr. Chair, 

I will now turn to draft conclusion 4, which sets out the framework to assess whether an 

international agreement is legally binding or not. It comprises four paragraphs. 

Paragraph 1 contains two sentences. As regards the first sentence, the Drafting Committee 

added the term “international” before the term “agreement” to align with the scope of the topic. 

As already alluded to, the Committee also decided to replace the term “parties” with “participants” 

to use an expression that was less closely associated with the law of treaties. 

As the commentary will explain, the term “an international agreement” is used in paragraph 

1. Paragraphs 2 and 3 elaborate on the elements in paragraph 1 and do not repeat “an international 

agreement” but rather refer to “the agreement”. Therefore, the Committee did not see the need to 

repeat the qualifier “international” in paragraphs 2 and 3, and it did not intend a separate meaning 

or to refer to a different category of agreements. Paragraphs 2 and 3 are part of the same exercise 

of determining whether the agreement is binding or not under international law. 

The second sentence of paragraph 1 in the original proposal started with the phrase “in the 

absence of any intention”. The Committee considered it appropriate to replace “any intention” with 

“an intention” to emphasize a singular, common intention of the participants, and to align it with 

the French (“en l’absence d’intention des participants”) and Spanish texts where definite articles 

were employed. It was noted that practical complexities might arise. These included indications of 

differing intentions between the participants, or a juxtaposition of clauses, for example where an 

agreement includes a clause indicating that the agreement is not legally binding while at the same 

time a dispute settlement clause is included. Another example provided was the attribution of 

different meanings to the same term, under the practices of various States. The Committee also 

considered that the chosen wording would align with the elements in the judgment of the 
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International Court of Justice in Land and Maritime Delimitation and Sovereignty over Islands 

(Gabon/Equatorial Guinea) which addressed elements to identify such an intention of the 

participants to an agreement. 

I will now turn to paragraph 2. The Committee considered having a shorter structure for 

the overall draft conclusion 4, noting that the elements reflected in paragraphs 2 and 3 could be 

elaborated in the commentary. However, it was decided that while paragraph 1 contained the 

essential elements, it was useful for future readers to clarify the structure of the operation to 

evaluate the agreement step by step. 

The initial proposal of the Special Rapporteur only indicated that “the intention may be 

expressly stated”, and he proposed a revision noting that the participants may indicate that the 

agreement does not give rise to rights or obligations under international law or is not legally 

binding, while other agreements contain a clause expressing the opposite intention. The Drafting 

Committee found it appropriate to add “to be or not to be legally bound”, as participants may 

include an express indication of the agreement’s either legally binding or non-legally binding 

nature. For example, it was noted that in certain international investment protection treaties, a 

provision might indicate that a joint interpretive agreement made at a later stage by the parties to 

such treaty will have legally binding effects. This point will be addressed in the commentary in 

greater detail. 

Mr. Chair, 

I turn now to paragraph 3 which addresses situations in which there is no express 

indication of the intention of the participants of an agreement to make it legally binding or not 

under international law. The Committee retained the opening phrase “in the absence of an express 

indication” to ensure continuity with the previous paragraph.  

The Special Rapporteur had indicated in the debate in the plenary that the issue of 

indicators was to be addressed in his report next year. The Committee emphasized that the 

indicators would be discussed at a future session, and that some of the elements would nonetheless 

be elaborated in the commentary. It was also noted that such elements were to be taken into 

consideration not only in the context of a later interpretation, including during an adjudication, but 

also prior to or during the negotiation process. The Committee considered it appropriate to add a 

footnote as a marker to indicate that the point was discussed this year and that it was to be 

elaborated in the future work on the topic. The text also includes placeholders to insert the cross-
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references to future draft conclusions elaborating on the indicators to be considered when 

establishing whether an agreement is or is not legally binding under international law.  

The Committee used the formula “such an express indication”, connecting it with the 

preceding paragraph. It also replaced “any express indication” with “an express indication” 

following a suggestion by the Special Rapporteur to make the wording more precise. The 

Committee also decided to specify that, in the absence of such an express indication, what is to be 

established is “the intention of the participants in the agreement to be or not to be legally bound”. 

This phrase was included to make it clear that the assessment may lead to concluding that the 

participants intended the agreement to be either legally binding or not. 

 The Committee preferred the term “can” over “may” to reflect that establishing intention 

on the basis of a consideration of elements is the available methodology in the absence of an 

express indication of the intention of the participants. Thus, it is not merely a discretionary option. 

The term was also intended to indicate that establishing the common intention of the parties might 

not always be possible. 

Paragraph 3 contains a second sentence that emphasizes that “[t]hese elements are assessed 

as a whole”, noting that no single element is sufficient and that various aspects should be 

considered jointly. This point will also be elaborated in the commentary. Members of the Drafting 

Committee noted that this was consistent with the recent jurisprudence of the International Court 

of Justice. They also noted the importance of taking into account elements such as the subsequent 

conduct of the participants to the agreement and the circumstances of its adoption.  

I shall now turn to paragraph 4, which provides that the legally binding or not legally 

binding nature of an international agreement is assessed on a case-by-case basis. This paragraph 

was originally proposed as paragraph 1 of draft conclusion 5 by the Special Rapporteur in his 

second report and the text was adopted without changes. The sentence refers to “an international 

agreement,” and it is a general statement that steps in the analysis referred to in this draft 

conclusion should be undertaken in respect of each agreement separately, a point which received 

support from States at the Sixth Committee. The Drafting Committee was of the view that the 

inclusion of this paragraph served to indicate to practitioners that while an agreement may be 

labelled, for example, as a memorandum of understanding, it should be analysed in light of 

additional elements, as was the case in the case of Maritime Delimitation in the Indian Ocean 

(Somalia v. Kenya) at the International Court of Justice. 
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The title of draft conclusion 4 is “Assessment of whether an international agreement is 

legally binding or not”. It is based on the proposal of the Special Rapporteur as the title for draft 

conclusion 5 in his second report. The Committee decided to add the term “international” to align 

it with the scope of the topic. 

 

* * * 

 

Draft conclusion 5 – Express indication of intention 

Mr. Chair, 

I will now turn to draft conclusion 5. It consists of a single paragraph, based on the 

proposal by the Special Rapporteur for draft conclusion 6 in his second report that the Drafting 

Committee decided to narrow down. This draft conclusion focuses on cases where the agreement 

itself contains an indication that is not legally binding under international law. The conclusion 

clarifies that while such an indication is an important element and definitive in most cases, in some 

cases it might not be sufficient to establish that the agreement is not legally binding under 

international law. 

The initial proposal of the Special Rapporteur indicated that an express indication by “all 

the parties to an agreement” was sufficient to identify their intention for it to be or not to be legally 

binding under international law. A revised proposal by the Special Rapporteur based on the 

comments of States made in the Sixth Committee and the majority of members of the Commission 

in the debate in the plenary, gave importance to such indication but did not make it determinative.  

A view was expressed that the presence of such a clause, common in diplomatic practice, 

should create a presumption that the agreement was not legally binding under international law. 

Some members opposed such a view and rather noted that no presumptions should be drawn from 

the presence of such a clause, nor should an inference be drawn that the agreement is binding if 

there is no clause indicating that it is not legally binding under international law. Concern was also 

expressed that it could give a carte blanche to participants while the rest of the text could 

nevertheless include elements indicating that it was legally binding under international law. Nor 

according to some members would such a presumption be coherent with draft conclusion 4 and 

the need for consideration of indicators as a whole. It was decided that the commentary will 

elaborate on the absence of a possible presumption and the weight of the presence of an indication 
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of intention and clearly outline that the presence of such a clause would not automatically preclude 

a legal analysis of other elements, also taking into consideration the case law of the International 

Court of Justice. 

Some members referred to elements of contract law which could also inform the 

interpretation of agreements, where the first element to be considered was to identify what the 

parties intended. The Committee considered whether it should specify that it referred to the 

intention of the participants at the time of agreement’s adoption. However, it was noted that, on 

occasion, additional participants could join the agreement at a later stage and may not share the 

same intention as the original participants when the text was negotiated. 

The Committee decided to focus this draft conclusion on the expression of intention not to 

be binding under international law as contained in the agreement itself, given the importance of 

this practice today. It considered that the draft conclusion provided clarity by referring to their 

intention as reflected in the text of the agreement, and the phrase “of the participants thereto” was 

added at the end, maintaining the use of the term “participants” instead of “parties” as in draft 

conclusion 4. 

The Drafting Committee selected the phrase “normally sufficient to identify the intention”, 

so as to emphasize that the presence of an expression of intention for the agreement not to be 

legally binding under international law would carry important weight. However, there could be 

circumstances under which this would not be sufficient, for example, if other provisions of the 

agreement were to contradict the non-binding clause. The Committee considered other terms such 

as “generally”, or the phrase “should be accorded substantive weight” and decided on the 

formulation “normally sufficient” as being more precise, and it had been used in other output of 

the Commission such as the Draft Articles on the Status of the Diplomatic Courier and the 

Diplomatic Bag not accompanied by Diplomatic Courier, to refer to situations where some element 

might usually suffice, but that could not always be the case.  

Finally, the Committee also considered that the draft conclusion allowed for further 

development in the commentary, providing examples of these types of clauses which can be of use 

for practitioners.  

The title of Draft conclusion 5 is “Express indication of intention”. The original title, as 

proposed by the Special Rapporteur, was “existence of an express indication”. The Drafting 
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Committee decided to invert the order to specify that the express indication refers to the intention 

of the participants.  

 Mr. Chair,  

Before I conclude, please allow me to note the overall structure of the draft conclusions as 

adopted. The five draft conclusions are organized in two parts. As I mentioned earlier, Part One, 

entitled “Introduction”, was adopted at this session and comprises draft conclusions 1, 2 [4], and 

3 [2, 3]. I should note that neither Part Two nor its title were finalized at the present session, but 

the Committee considered that draft conclusions 4 and 5 would be part of a future second part. The 

Committee considered that such part and an appropriate title would be completed based on the 

study of the indicators at the next session.  

 

* * * 

Mr. Chair, 

This concludes my introduction of the third report of the Drafting Committee for the 

seventy-seventh session, devoted to the topic “non-legally binding international agreements”. 

I recommend that the Commission provisionally adopt the title of part one and draft 

conclusions 1 to 5 on non-legally binding international agreements, as contained in the report of 

the Drafting Committee. In accordance with our established practice, the Special Rapporteur will 

submit the commentaries to the draft conclusions, which will be considered by the Commission 

during report adoption in July. I would like to once more thank Mr. Forteau for this and for his 

excellent work on this topic. 

I thank you for your kind attention. 

_______ 


