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Mr. Chair,

This morning, it is my pleasure to introduce the fourth report of the Drafting Committee
for the seventy-seventh session of the International Law Commission, which concerns the topic
“Prevention and repression of piracy and armed robbery at sea”. My statement today is presented
in the form of an interim report, intended to provide the Commission with information on the
progress made in the Drafting Committee during this session. A complete rolling text of the draft
articles provisionally adopted thus far is annexed to this statement, for information purposes only

and will be distributed immediately after delivery.

I wish to recall previous stages of our work. At the outset, at its 74" session, the
Commission provisionally adopted draft articles 1, 2 and 3 respectively on the “Scope”, on the
“Definition of piracy” and on the “Definition of armed robbery at sea”, based on the work of the

former Special Rapporteur, Mr. Yacouba Cissé, in his first report.

Subsequently, at its 75" session, the Commission referred draft articles 4 to 7 to the
Drafting Committee, as proposed by the former Special Rapporteur in his second report. During
that session, the Drafting Committee provisionally adopted the text and title of draft article 4 on
“General obligations”. I refer here to the interim oral report of the Chair of the Drafting Committee
at the 75" session, Mme Phoebe Okowa, in particular as regards her introduction to that draft

article 4. At this stage, the Commission has yet to consider the Drafting Committee’s proposal for
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draft article 4. The Special Rapporteur, Mr. Louis Savadogo, expressed the intention to continue

the work from that point.

Draft articles 5 to 7, as proposed by the former Special Rapporteur, remained under
consideration by the Drafting Committee. However, Mr. Savadogo, for the reasons explained in
paragraph 151 of his first report, stated that he will not pursue said former articles. At the present
session, the Commission therefore referred new draft articles 5 to 14, as proposed by the Special
Rapporteur in his first report, to the Drafting Committee, together with comments and suggestions
made during the debate, and on the basis of the understanding of the Special Rapporteur as to their

relationship with previous provisions referred to the Drafting Committee on this topic.

Before commencing, allow me to pay tribute to the Special Rapporteur, Mr. Louis
Savadogo, whose mastery of the subject, guidance and cooperation greatly facilitated the work of
the Drafting Committee. I would also like to thank the other members of the Committee for their
active participation and significant contributions to the successful outcome. Furthermore, I wish
to thank the Secretariat for its invaluable assistance. As always, and on behalf of the whole Drafting

Committee, I am pleased to extend my appreciation to the interpreters.
Mr. Chair,

The Committee devoted nine meetings to this topic, from the 1st to the 4th of June, 30th of
June and 1st of July for the consideration of ten draft articles as originally proposed by the current
Special Rapporteur in his first report. The plenary had decided to refer these draft articles to the
Committee at its 3742"! meeting, held on the 19th of May 2026. At the present session, the

Drafting Committee adopted a total of six provisions in the form of draft articles on the topic.

% %k 3k

From the outset, the Committee was of the view that before discussing the draft articles
referred by the Commission, it would benefit greatly from an exchange of views on the general
structure of the project, taking into account the provisions already provisionally adopted. In
particular, the Committee was of the view that draft article 4, as provisionally adopted at the 75"
session, provided guidance as to the structure of the draft articles, by first considering draft articles
related to the measures for prevention and repression and, thereafter, the draft articles regarding
cooperation. The Committee also discussed whether, in view of the similarities and differences

between piracy and armed robbery at sea, it should address each crime in separate parts, separate



draft articles or through common provisions. The Committee was of the view that the subject and
content of each provision would determine whether a unified or a separate approach to each

offence would be the most appropriate.
Draft article 3bis [S] — Autonomous or remotely operated ships or aircraft
Mr. Chair,
Let me now turn to draft article 3bis [5], formerly known as draft article 5.
This is about autonomous or remotely operated ships or aircratft.

The Drafting Committee provisionally adopted draft article 3bis on the basis of a revised
proposal of the Special Rapporteur that builds on draft article 5, as proposed in his first report. The
provision addresses autonomous or remotely operated ship or aircraft. The main concern of the
Drafting Committee was to address important technological developments since the adoption in

1982 of the UN Convention on the Law of the Sea.

It was recalled that in the commentary to draft article 2, it was stated that the use of drones,
unmanned aerial vehicles or maritime autonomous vehicles to commit piracy fell within the scope
of the definition adopted. However, the general view of the Committee was that the issue could be
more explicitly addressed in a draft article. Moreover, it was recalled that such vehicles could also
be the victims of acts of piracy and armed robbery at sea. For this reason, the Committee decided

to specify that both offences may be committed “by or against” these vehicles.

In drafting the provision, the Committee noted that the Special Rapporteur used the term
“uncrewed aircraft or vessels” in his proposal. The Committee was of the view that departing from
the terms already used in instruments adopted by the International Maritime Organization may
generate confusion and, therefore, settled on the term “autonomous or remotely operated ship or
aircraft”. It was noted that the 2023 Angers Resolution of the /nstitut de droit international on
“Piracy, present problems” uses similar terms. In that regard, the Committee considered that the
term “autonomous” covered vehicles controlled by artificial intelligence and the term “remotely
controlled” covered vehicles operated by a human controller from a distance. The Committee
further agreed that additional guidance on the meaning of the terms, including clarification that the
term “vessels” encompassed both surface and submersible ships, would be addressed in the

commentary to the draft article.



An important concern raised by the Committee was whether the text should include within
the scope of piracy and armed robbery at sea offences conducted “through acts of maritime
cybercrime”, as proposed by the Special Rapporteur. The Committee acknowledged that certain
acts of maritime cybercrime may constitute acts of piracy and armed robbery at sea, or acts which
assist commission of such acts. However, it was observed that the term “maritime cybercrime”
also included other acts not related to the two offences subject of this topic and that its scope was
therefore not only broader but more difficult to define precisely. It was, accordingly, decided that
the relationship between maritime cybercrime and the offences of piracy and armed robbery at sea

would be better addressed in the commentary to the draft article.

The Drafting Committee considered the proposal of the Special Rapporteur to add a
paragraph containing definitions of the terms used in the draft article. The Committee considered
that defining technical terms based on their current use would be counterproductive to the
objectives of the draft article, in light of rapidly evolving technological advances. The general view
was that the text of the draft article should be able to accommodate future technological advances,
and thus the Committee should strive to be technology-neutral and avoid defining strictly the

meaning of its terms.

Regarding the placement of the draft article within the project, the prevailing view was that
since the subject matter was more related to the definitional aspects of the crime than to the
obligations of States, it would be better placed following the definitions of piracy and armed

robbery at sea as draft article 3bis [5].

The title of the draft article is “[aJutonomous or remotely operated ships or aircraft”.

Draft article 4bis [10] — Criminalisation under national law
Mr. Chair,
Let me now turn to draft article 4bis [10], concerning criminalisation under national law.

In accordance with its decision to focus on measures to prevent and repress piracy and
armed robbery at sea, the Drafting Committee decided to address first legislative measures and
thus considered next draft article 10, as proposed by the Special Rapporteur in his first report. On
the basis of that text, the Drafting Committee provisionally adopted draft article 4bis [10],



formerly known as draft article 10, which addresses the criminalisation of piracy and armed
robbery at sea under national law in a single paragraph. For the sake of good order, let me note
that it was established that the use of the English term ‘criminalisation’ could not be translated by

the same term in French, but by ‘incrimination’.

From the outset, the Committee acknowledged the need to address the participation of
individuals other than direct perpetrators of piracy and armed robbery at sea, as well as the
importance of encouraging the criminalisation of inchoate crimes. However, it was noted that the
draft articles did not contain a provision addressing the criminalisation of the main crimes at the
centre of the project. Therefore, the Committee settled on a drafting that would first address the

criminalisation of piracy and armed robbery at sea. Inchoate crimes would be addressed later.

The stated objective of the Committee is to encourage States to criminalise both piracy and
armed robbery at sea under their national laws. To address concerns regarding the principle nullum
crimen nulla pena sine lege, the Committee included an explicit reference to legislative measures,
emphasising the need for action by the appropriate legislative body for the establishment of crimes.
In this context, it was furthermore noted that legislation alone did not necessarily provide all the
means for the institutions of a State to pursue a crime. Therefore, the Committee retained a
reference also to “other appropriate measures” which would assist in ensuring that piracy and
armed robbery at sea were criminalised under national law. The Committee also decided to

elaborate in the commentary on the scope of “other appropriate measures”.

In drafting the provision, the Drafting Committee was in favour of adding a reference to
“criminal law” to emphasise that the expected action from the State was to establish that both
piracy and armed robbery were crimes, as opposed to non-criminal offences, again this is without
prejudice to the distinction between ‘crimes’ and ‘délits’ in French law. This also raised a question
regarding the responsibility of legal persons for acts of piracy and armed robbery at sea. The
Committee considered that the reference to “criminal law” could be incompatible with those legal
systems which did not envisage the possibility of criminal responsibility of legal persons but might
consider instead other forms of sanctions. Nonetheless, the Committee was of the view that the
text provisionally adopted did not preclude the criminal or civil responsibility of legal persons
under national law for piracy or armed robbery at sea, as appropriate. It would be for the
commentary to the draft article to elaborate on the right of States to address the responsibility of

legal persons in accordance with their national laws.
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The Drafting Committee considered proposals of the Special Rapporteur to include an
obligation to criminalise, inter alia, attempts to commit piracy and armed robbery at sea, as well
as facilitating and inciting the commission of such offences. In that regard, it was recalled that the
definition of piracy and armed robbery at sea under draft articles 2 and 3 already included the acts
of “inciting or of intentionally facilitating” each crime as acts constituting the crime itself. The
Committee ultimately decided to include attempts and conspiracy to commit piracy and armed
robbery at sea in the draft article, while acknowledging that the commentary to the draft article
should address the diverse ways in which national legislations approached conspiracy to commit
crimes. The Committee also decided to elaborate in the commentary to the draft article on other

modes of criminal participation which would be applicable to piracy and armed robbery at sea.

The Drafting Committee moreover considered a proposal from the Special Rapporteur to
include a paragraph affirming that the draft article would be without prejudice to the right of States
to criminalise acts of a similar character, provided that it was permissible under international law.
The general view was that the right of the State to enact criminal legislation was axiomatic, and
therefore such a paragraph would not be necessary. The Committee decided to elaborate further
on this issue in the commentary. A different issue concerns the usefulness of a non-prejudice clause
concerning other jurisdictional bases for action by States, something I will revert to later in my

statement.

The title of draft article 4bis [10] is thus “Criminalisation under national law”.

Mr. Chair,

The Drafting Committee continued its consideration of legislative measures that States
shall adopt for the prevention and repression of piracy and armed robbery at sea. In that regard,
the Committee focused its work on draft article 11, as proposed by the Special Rapporteur in his
first report. Following the discussion in the Drafting Committee, the Special Rapporteur submitted
a revised streamlined proposal which addressed the matters related to criminal jurisdiction in four
draft articles, namely draft articles 5 [11], formerly known as 11, 5his [11], formerly known as 11,
Ster [11], formerly known as 11, and Squater [11], also known formerly as 11.

Draft article 5 [11] — Criminal jurisdiction with regard to piracy
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Let me start with draft article 5 [11] regarding criminal jurisdiction with regard to piracy.

From the outset, the Drafting Committee observed that there were important differences in
the enforcement of criminal jurisdiction by the State between the crime of piracy and for the crime
of armed robbery at sea. Therefore, it was decided to address each of the offences in separate
provisions. Draft article 5 addresses therefore the criminal jurisdiction with regard to piracy, and

does so in three paragraphs.

Paragraph 1 requires States to take the necessary measures to establish their jurisdiction
over piracy as a criminal offence. The Committee considered the logical flow of the draft articles:
draft article 4bis [10] required States to establish piracy as a criminal offence, while paragraph 1,
draft article 5 [11] concerns the next step, that is, requiring States to establish jurisdiction over the

offences. This distinction is considered important in the guidance to be given to States.

While acknowledging that in accordance with customary international law, States enjoy
universal jurisdiction for the crime of piracy, the Committee decided against using the term
“universal jurisdiction”, and instead unequivocally recognised that each State has jurisdiction over
that crime. In that regard, in order to bring clarity, it would be preferable to describe the extent of
the jurisdiction of the State regarding the crime of piracy. Moreover, the Committee wished to
avoid placing the meaning of the draft articles within more general debates on how to define the
term “universal jurisdiction” and its content. However, the Committee considered that universal

jurisdiction was an important aspect of the topic and would be discussed in the commentary.

In drafting the paragraph, the Committee wished to reflect that States have an obligation to

establish jurisdiction for the crime of piracy, but not the obligation to exercise it.

Paragraph 2 addresses the jurisdiction of States to take enforcement measures, including
seizure of vessels, aircraft and their cargo, as well as arrest of the alleged offenders. The paragraph
largely reflects the first part of article 105 of the UN Convention on the Law of the Sea on the

seizure of a pirate ship or aircratft.

The Drafting Committee noted that the paragraph was without prejudice to a future
adoption of more detailed draft articles on confiscation and seizure. Reference is here made to

draft article 12, as proposed by the Special Rapporteur in his first report.

Paragraph 3 provides for the jurisdiction of the courts of the State which carried out the
seizure to adjudicate by deciding the penalties imposed on perpetrators and the disposition of
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seized property. This paragraph is also based on article 105 of the UN Convention on the Law of
the Sea, which essentially vests the adjudicatory jurisdiction in the seizing States in all
circumstances. However, the Drafting Committee found it appropriate to also reflect the important
practice of States regarding the transfer of alleged perpetrators of piracy to a third State so that the
investigation and/or judicial proceedings may be conducted by the latter. The Committee decided
to make an explicit reference to such transfer agreements and to emphasise that such transfers
would only be conducted with an appropriate legal framework in place between the concerned
States under international law. It was also noted that the Security Council had endorsed such

agreements in the past.

It was understood that the measures related to enforcement jurisdiction discussed by the
Special Rapporteur in his first report had not yet been exhausted. Therefore, the Committee intends

to revert to this draft article at a later stage, should it deem necessary to add further paragraphs.

The title of draft article 5 [11] is “[c¢]riminal jurisdiction with regard to piracy”.

Draft article Sbis [11] — Criminal jurisdiction with regard to armed robbery at sea
Mr. Chair,

After having considered the criminal jurisdiction with regard to piracy, the Drafting
Committee adopted draft article Shis [11] addressing criminal jurisdiction with regard to armed
robbery at sea. The Committee recalled that the crime of armed robbery at sea was one that took
place within the territory of a given coastal State and therefore within its jurisdiction. The
Committee also sought to replicate the structure and logic of draft article 5, mutatis mutandis, and

thus adopted a draft article 5his [11] composed of two paragraphs.

Paragraph 1 recognises the fact that armed robbery at sea constitutes an offence falling
within the criminal jurisdiction of the coastal State. The Drafting Committee was of the view that
the jurisdiction to pursue and punish crimes within its territory was an essential element of the
territorial sovereignty of the State, and that therefore — as an instrument regulated by international

law — the draft articles should simply recognise that jurisdiction.

The Drafting Committee further debated whether it was appropriate for the draft articles to

encourage such exercise of jurisdiction, taking into account the situation of those States which did



not have the capacity or means to do so. Therefore, paragraph 2 was drafted as an obligation for
the coastal State to take measures enabling it to secure a legal basis permitting it to fully exercise

jurisdiction over armed robbery at sea under national law.

At the same time, the Committee decided to include the term “enable” in paragraph 2, in
order to reflect that in practice many States lacked the capability to effectively investigate,
prosecute and punish acts of armed robbery at sea. The commentary to the draft article will further
explain the view of the Committee regarding the situation of such States, without prejudice to
future draft articles dealing with cooperation to increase national capabilities. In determining what
kind of measures were to be adopted, the Committee mirrored the text of draft article 4bis [10]
which encouraged “legislative and other appropriate measures”. In doing so, the Committee
recognised that enabling the criminal prosecution of armed robbery at sea by States was not
necessarily accomplished by legislation alone. Finally, the Committee considered several phrases
exemplifying the expected ways in which the jurisdiction was to be exercised, and ultimately
settled for the phrase “including investigating and prosecuting the perpetrators”. The commentary
will clarify that the draft article should not be construed as establishing an obligation on the State
to pursue every alleged instance of armed robbery at sea, thus respecting prosecutorial discretion

following the investigation.

The title of the draft article is “[c]riminal jurisdiction with regard to armed robbery at

sea”.

Draft article Ster [11] — Other jurisdictional bases
Mr. Chair,

Following the discussions of the Drafting Committee on draft articles 5 [11] and 5his [11],
it was observed that the jurisdiction of the State conducting the seizure, in the case of piracy, and
the jurisdiction of the coastal State, in the case of armed robbery at sea, were not the only bases to
establish the enforcement jurisdiction of a given State. In his originally proposed draft articles, the
Special Rapporteur sought to address the situation of a State declining to exercise enforcement
jurisdiction, providing additional basis for it to be exercised by other States. The Committee,
however, decided to address the situation by also recognising other bases for the establishment of

jurisdiction over the crimes of piracy and armed robbery at sea, under national or international
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law, beyond those mentioned in draft articles 5 [11] and 5his [11]. Therefore, draft article Ster
[11] was formulated as a “without prejudice clause” which preserved the rights of the following

States to exercise their jurisdiction over the crimes of piracy and armed robbery at sea:

- firstly, the flag State of the ship or the State of registration of the aircraft that was the
victim of piracy or armed robbery at sea;

- secondly, the flag State of the pirate ship or the State of registration of the pirate
aircraft;

- thirdly, the State of nationality of the alleged offender or of the victims; or

- fourthly, any other State having jurisdiction under international law and the domestic

law of the State in matters of maritime security.

I must note that when the Committee speaks of “the pirate ship” and “the pirate aircraft” it
refers to ships or aircraft used for the commission of either piracy or armed robbery at sea. The

Committee expects that this understanding will be reflected in the commentary to the draft article.

The title of draft article Ster [11] is “[o]ther jurisdictional bases”.

Draft article Squater [11] — Cooperation to facilitate the exercise of criminal jurisdiction
Mr. Chair,

Draft article Squater [11] addresses cooperation to facilitate the exercise of criminal
jurisdiction, requiring States to cooperate with other States and competent organizations to that
end. The intention of the Drafting Committee for this draft article was to establish the basis for
transnational legal cooperation in criminal matters, as well as the initial means to address the lack

of capacity of some States to exercise criminal jurisdiction in their maritime domain.

The Committee noted that the general obligation of cooperation was already covered in
draft article 4, subparagraph (b), and found it appropriate to include a more specific draft article in
the context of the exercise of criminal jurisdiction. The Committee made explicit reference to the
“conclusion of agreements and adoption of arrangements” to once again emphasise the need to
establish adequate frameworks to give effect to the chosen modalities of cooperation. The
Committee decided to include the phrase “as appropriate” to provide flexibility to States in

implementing the draft articles and in determining the most useful instrument to achieve their
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objectives. The Committee included an explicit reference to “the Convention”, which is intended
as shorthand for the United Nations Convention on the Law of the Sea of 1982, to emphasise that
any cooperation instrument should not contradict the provisions of that Convention. This will be
clarified in the commentary to the draft article and at a later stage, the text of earlier adopted articles
may be subject to toilettage to ensure that all references to the “Convention” mean the 1982

Convention on the Law of the Sea.
Mr. Chair,

I wish to note that after the conclusion of the meetings of the Drafting Committee, the
Secretariat brought to my attention that the terminology used in draft article Squater [11] to refer
to the scope of international organizations is slightly different from that used in draft article 4 [10].
The difference would be justified if the Drafting Committee explicitly intended to mean something
different, which was not the case. I expect that such inconsistency will be addressed by the Drafting
Committee at the seventy-eighth session of the Commission, or at the stage of toilettage during

the conclusion of the first reading of the draft articles.

The title of draft article Squater [11] is “[c]ooperation to facilitate the exercise of

criminal jurisdiction”.

Mr. Chair,

This concludes my introduction of the fourth report of the Drafting Committee for the
seventy-seventh session, devoted to the topic “Prevention and repression of piracy and armed
robbery at sea”. I wish to confirm that the Commission is not, at this stage, being requested to act
on the draft article provisionally adopted by the Drafting Committee, as this report is being
presented for information purposes only. As such, I propose that the Commission simply take note

of this interim report and I thank you for your kind attention.
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ANNEX

Texts and titles of draft articles 1, 2, 3, 3bis [5], 4, 4bis [10], 5 [11], 5bis [11], 5ter [11] and
Squater [11], as provisionally adopted thus far!

Draft article 1
Scope

The present draft articles apply to the prevention and repression of piracy and armed
robbery at sea.

Draft article 2
Definition of piracy

1. Piracy consists of any of the following acts:

(a) any illegal acts of violence or detention, or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and directed:

(1) on the high seas, against another ship or aircraft, or against persons or property on
board such ship or aircraft;

(i1) against a ship, aircraft, persons or property in a place outside the jurisdiction of any
State;

(b) any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;

(c) any act of inciting or of intentionally facilitating an act described in subparagraph
(a) or (D).

2. Paragraph 1 shall be read in conjunction with the provisions of article 58, paragraph
2, of the United Nations Convention on the Law of the Sea.

Draft article 3
Definition of armed robbery at sea

Armed robbery at sea consists of any of the following acts:

! Text and title of draft articles 1, 2 and 3, as provisionally adopted by the Commission at its 74" session; text and
title of draft article 4, as provisionally adopted by the Drafting Committee at the 75" session of the Commission; and
text and title of draft articles 3bis [5], 4bis [10], 5 [11], Sbis [11], Ster [11] and Squater [11], as provisionally
adopted by the Drafting Committee at the 77 session of the Commission.
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(a) any illegal act of violence or detention or any act of depredation, or threat thereof,
other than an act of piracy, committed for private ends and directed against a ship or against
persons or property on board such a ship, within a State’s internal waters, archipelagic waters and
territorial sea;

(b) any act of inciting or of intentionally facilitating an act described in subparagraph

(a).

Draft article 3bis [5]
Autonomous or remotely operated ships or aircraft

Acts of piracy or armed robbery at sea, as defined in draft articles 2 and 3 respectively,
may be committed by or against an autonomous or remotely operated ship or aircraft.

Draft article 4
General obligations

States undertake to prevent and to repress piracy and armed robbery at sea, in conformity
with international law, through:

(a) taking effective legislative, administrative, judicial or other appropriate measures;
and

(b) cooperating to the fullest possible extent with other States and competent
international organizations at the international, regional and subregional levels.

Draft article 4bis [10]
Criminalisation under national law

Each State shall take the necessary legislative and other appropriate measures to ensure
that piracy and armed robbery at sea constitute offences under its criminal law. Such offences
include, inter alia, attempts and conspiracy to commit piracy and armed robbery at sea.

Draft article 5 [11]
Criminal jurisdiction with regard to piracy

1. Each State shall take the necessary measures to establish its jurisdiction over piracy
as a criminal offence.

2. Each State may seize a ship or aircraft used to commit an act of piracy, or a ship or
aircraft captured as a result of an act of piracy while it remains under the control of the persons
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who committed that act, arrest the persons concerned, and seize the property found on board that
ship or aircraft.

3. The courts of the State which carried out the seizure as well as other States under
relevant transfer agreements may decide upon the penalties to be imposed, and may also determine
the action to be taken with regard to the ships, aircraft or property, subject to the rights of third
parties acting in good faith.

Draft article Shis [11]
Criminal jurisdiction with regard to armed robbery at sea

1. Armed robbery at sea constitutes an offence falling within the criminal jurisdiction
of the coastal State.

2. Each coastal State shall adopt the legislative and other appropriate measures
necessary to enable it to exercise its jurisdiction, including investigating and prosecuting the
perpetrators of such offences.

Draft Article Ster [11]
Other jurisdictional bases

Draft articles 5 and 5bis are without prejudice to the exercise of the criminal jurisdiction
of the flag State of the ship or the State of registration of the aircraft that is the victim of the
offences referred to in draft articles 2 and 3, the flag State of the pirate ship or the State of
registration of the pirate aircraft, the State of nationality of the alleged offender or of the victims,
or any other State having jurisdiction under international law and the domestic law of the State in
matters of maritime security.

Draft Article Squater [11]
Cooperation to facilitate the exercise of criminal jurisdiction

In accordance with draft article 4, paragraph (b), States shall cooperate with other States
and competent organizations, whether subregional, regional, or international, through concluding
agreements and adopting arrangements, as appropriate, in accordance with the provisions of the
Convention, to facilitate the exercise of criminal jurisdiction.
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