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Mr. Chair,  

I have the pleasure to introduce the second report of the Drafting Committee for the 

seventy-seventh session of the International Law Commission.  This report concerns the topic 

“Settlement of disputes to which international organizations are parties” and is contained in 

document A/CN.4/L.1035, issued on Wednesday, 27 May, and circulated in the room yesterday.  

It reproduces the texts and titles of draft guidelines 1 to 12, as well as the titles of Parts One to 

Three, provisionally adopted by the Drafting Committee on first reading.  

Before addressing the details of the report, allow me to pay tribute to the Special 

Rapporteur, Mr. August Reinisch, whose mastery of the subject, guidance and cooperation greatly 

facilitated the work of the Drafting Committee.  I also would like to thank the other members of 

the Committee for their active participation and significant contributions to the successful outcome.  

Furthermore, I wish to thank the Secretariat for its invaluable assistance.  As always, and on behalf 

of the Drafting Committee, I am pleased to extend my appreciation to the interpreters and 

conference officers. 

 

https://docs.un.org/A/CN.4/L.1035


2 
 

* * * 

 

Mr. Chair,  

The Drafting Committee devoted six meetings to the examination of the draft guidelines, 

from 7 to 18 May 2026.  The Committee considered draft guidelines 7 to 11 as originally proposed 

by the Special Rapporteur in his third report,1 together with a number of reformulations that were 

proposed by the Special Rapporteur to the Drafting Committee in order to respond to suggestions 

made, or concerns raised, during the debate in Plenary and in the Drafting Committee.  The 

Drafting Committee adopted a total of six new draft guidelines at the present session, that is, draft 

guidelines 7 to 12.  As will be explained shortly, the Drafting Committee also adopted a 

consequential amendment to draft guideline 2.  Following the adoption of the new provisions, the 

Committee undertook a toilettage final of the entire set of draft guidelines.  I will focus on those 

draft guidelines provisionally adopted by the Drafting Committee at the present session, as well as 

the amendment to previously adopted draft guideline 2.  I will also briefly mention some 

amendments that were adopted during toilettage.   

 

* * * 

 

Draft guideline 2 – Use of terms 

 

Mr. Chair, 

Let us start with draft guideline 2, which the Commission already provisionally adopted 

at the seventy-fourth session.  I recall that the draft guideline was referred back to the Drafting 

Committee, together with the other draft guidelines provisionally adopted at previous sessions, 

solely for purposes of the finalization of the first reading of the draft guidelines.   

I wish to inform the Commission that the Drafting Committee decided to add a new 

subparagraph in draft guideline 2, providing for the definition of “private party”.  As I will discuss 

 
1 A/CN.4/782, Add.1 and Add.2.  

https://docs.un.org/a/cn.4/782
https://docs.un.org/a/cn.4/782/Add.1
https://docs.un.org/a/cn.4/782/Add.2
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shortly, this was done as one outcome of the Committee’s consideration of draft guideline 7.  The 

text mirrors that used by the Commission in article 33, paragraph 2, of the articles on the 

responsibility of international organizations.  It was understood that the commentary would explain 

both the concept of “private party” for the purposes of the draft guidelines and the different types 

of disputes involving international organizations, on the one hand, and private parties, on the other.  

The definition of “private party” is now contained in subparagraph (b) of draft guideline 2.  

During toilettage, the other subparagraphs of draft guideline 2 were reordered to accommodate the 

new subparagraph.  

 

* * * 

 

Part Three - Disputes between international organizations and private parties 

 

 Mr. Chair, 

 Let us now turn to the main focus of work of the Drafting Committee at this year’s session, 

namely draft guidelines 7 to 12, which are located in Part Three.  Part Three is entitled “Disputes 

between international organizations and private parties”.  I recall that the Commission 

provisionally adopted the titles of Parts One and Two at the seventy-fifth session. 

 

Draft guideline 7 – Scope of the present Part  

 

Mr. Chair, 

Draft guideline 7 was adopted by the Drafting Committee with amendments to the 

provision originally proposed by the Special Rapporteur in his third report.  The title of the draft 

guideline was also amended.  

It should be recalled that, in order to better structure the text, the draft guidelines are 

arranged under different “Parts”.  Therefore, as I mentioned, draft guidelines 7, 8, 9, 10, 11 and 12 

https://legal.un.org/docs/?symbol=A/RES/66/100
https://legal.un.org/docs/?symbol=A/RES/66/100
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are now under “Part Three”.  It should also be recalled that, in his third report, the Special 

Rapporteur had originally proposed the title of draft guideline 7 to be “Disputes between 

international organizations and private parties”.  The Drafting Committee felt it was more 

appropriate for such a title to be that of Part Three, rather than of draft guideline 7, to ensure 

consistency with the title of Part Two.  Part Two is entitled “Disputes between international 

organizations as well as disputes between international organizations and States”, as provisionally 

adopted by the Commission at the seventy-fifth session.  

 

Mr. Chair, 

The main question confronting the Drafting Committee regarding draft guideline 7 was 

whether a definition of the term “private party” should be added to the text of the draft guidelines.  

That question had also been alluded to by members in the debate in Plenary.  After an extensive 

and thorough debate, the Drafting Committee decided that a definition of “private party”, inspired 

by the text of article 33, paragraph 2, of the articles on the responsibility of international 

organizations, should be included in draft guideline 2.  First, it was highlighted that draft 

guideline 2 contained a definition of “international organization” and it would be only logical to 

also have a definition of “private party”.  Second, it was considered that clarity as to what was 

understood by “private party” was essential for the understanding of the scope of the draft 

guidelines as a whole and that it was necessary to clarify from the outset the most important terms 

employed in the text.   

Draft guideline 7 was first adopted by the Drafting Committee as proposed by the Special 

Rapporteur in his third report, but during toilettage the Committee replaced the words “[t]his part” 

with the words “[t]he present Part” to ensure consistency with formulations used in previous work 

of the Commission.   

The title of draft guideline 7 is “[s]cope of the present Part”.  The Committee considered 

that a change to the title was necessary to better align it with the text of the provision itself, as well 

as the title of draft guideline 3.  The title originally proposed by the Special Rapporteur in his third 

report, that is, “Disputes between international organizations and private parties”, became the title 

of Part Three, for the reasons already explained.   

https://legal.un.org/docs/?symbol=A/RES/66/100
https://legal.un.org/docs/?symbol=A/RES/66/100
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Draft guideline 8 – Resort to means of dispute settlement 

 

Mr. Chair, 

Let me now address draft guideline 8.  

Draft guideline 8 concerns the resort to means of dispute settlement by international 

organizations and private parties and is analogous to draft guideline 4.  I recall that draft guideline 

4 relates to disputes between international organizations or between international organizations 

and States and was provisionally adopted by the Commission in 2024.  Indeed, in his third report, 

the Special Rapporteur proposed a text for draft guideline 8 that was identical mutatis mutandis to 

that of draft guideline 4. 

While the Drafting Committee recognized the value of maintaining symmetry between 

analogous provisions in Parts Two and Three, it was stressed that necessary distinctions had to be 

made.  In particular, the Committee held a thorough discussion of what adjustments to the draft 

guideline might be necessary to accommodate the likelihood of disparity (in French “déséquilibre”) 

in the relative position of the parties to disputes between international organizations and private 

parties. 

In that context, the Committee considered whether to delete the reference to a “spirit of 

cooperation”.  While it was noted that the obligation of cooperation appeared in major parts of 

international law, the Drafting Committee observed that there were multiple possible 

configurations of disputes between international organizations and private parties.  The view was 

expressed that the reference could be unclear given the variety of possible contexts.  The 

Committee also discussed whether it was appropriate to refer to obligations of cooperation in the 

context of judicial settlement, and it was noted that cooperation in a judicial context might, for 

example, exclude submitting forged evidence.  Ultimately, the Committee decided to retain the 

reference, on the understanding that further detail as to its meaning would be provided in the 

commentary. 

To account for a possible power imbalance between the parties to disputes between 

international organizations and private parties, the Drafting Committee decided to add a new 
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phrase at the end of the draft guideline.,  It reads: “with due regard for the respective positions of 

the parties and possible disparity between them”.  The change was adopted in order to 

accommodate both scenarios, where the private party is in a weaker position and where the private 

party is in a stronger one.  The Drafting Committee decided to begin the added phrase by “with 

due regard” to reflect that, while the circumstances and the nature of the dispute were of direct 

relevance to the means of dispute settlement that would be most appropriate, the respective 

positions of the parties were an additional consideration to be taken into account.  The phrase 

“respective positions of the parties” was chosen as a succinct way to refer to several considerations, 

including the contractual and legal situations of the parties, but not their substantive positions vis-

à-vis the dispute.  The term “disparity” was drawn from the Declaration of Judge Greenwood2 

appended to the Advisory Opinion of the International Court of Justice in the matter of Judgment 

No. 2867 of the Administrative Tribunal of the International Labour Organization upon a 

Complaint Filed against the International Fund for Agricultural Development and was thought to 

better capture in English the concept than other alternatives considered, such as “imbalance”.  The 

commentary will elaborate further on the new phrase, including by providing examples as to what 

was meant by “the respective positions of the parties” and addressing the stages at which any 

disparity should be taken into account.  Allow me to point out that the provision does not prioritize 

any particular means of dispute settlement, and the use of the term “that may be appropriate” 

accommodates circumstances in which specific means might be obligatory, as was explained in 

the commentary to draft guideline 4 adopted by the Commission in 2024. 

The Drafting Committee also discussed whether to retain the verb “should”, as originally 

proposed by the Special Rapporteur, or replace it with the verb “shall”.  It was suggested that the 

verb “shall” might better reflect the rights of private parties to have their legal rights respected.  In 

this connection, it was noted that while headquarters agreements, other treaties or contracts created 

an obligation for an international organization to settle certain disputes with private parties by 

particular means, this was not always the case.  The Committee did not wish to diminish the 

importance of such obligations.  However, it was also stressed that the word “shall” might be 

overly prescriptive if the notions of “party” and “dispute” were read too broadly.  The Drafting 

 
2 Judgment No. 2867 of the Administrative Tribunal of the International Labour Organization upon a Complaint 
Filed against the International Fund for Agricultural Development, Advisory Opinion, I.C.J. Reports 2012, p. 96, 
para. 4. 

https://icj-cij.org/case/146/advisory-opinions
https://icj-cij.org/case/146/advisory-opinions
https://icj-cij.org/case/146/advisory-opinions
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Committee decided to retain the verb “should”.  The decision was taken to maintain consistency 

with the recommendatory nature of the final form of the work of the Commission on the topic, 

while avoiding prejudging any specific obligation of the parties to settle a dispute by particular 

means. 

The title of draft guideline 8 is “[r]esort to means of dispute settlement”, as originally 

proposed by the Special Rapporteur. 

 

Draft guideline 9 – Immunity of international organizations 

 

Mr. Chair, 

I turn now to draft guideline 9, which concerns dispute settlement before national courts.  

It emphasizes the utmost importance of upholding immunity of international organizations.  

Following an extensive debate, the Drafting Committee adopted a compromise text based on that 

initially proposed by the Special Rapporteur in his third report.  

First, the Drafting Committee discussed whether the word “jurisdictional”, as originally 

proposed by the Special Rapporteur, should be retained.  It was considered that, by referring to 

“jurisdictional immunity”, the scope of the provision would be too narrow and would, for example, 

exclude immunity from enforcement.  The Committee decided to omit the word “jurisdictional” 

to broaden the scope of the draft guideline, so that the text could meet the intended purpose of the 

provision.  The commentary will explain why the word “jurisdictional” was omitted.  

Second, the Committee was inspired by the International Court of Justice in its Advisory 

Opinion on Obligations of Israel in relation to the Presence and Activities of the United Nations, 

Other International Organizations and Third States in and in relation to the Occupied Palestinian 

Territory when it referred to the “independent and effective performance of the functions of the 

Organization”.  The Committee decided to amend the text of the draft guideline to model it after 

the formulation of the International Court of Justice.  Article 105 of the Charter of the United 

Nations, which refers to “privileges and immunities as are necessary for the independent exercise 

of […] functions”, was also taken into account.  It was emphasized that draft guideline 9 was 

addressed to States and that the text of the provision should make it clear why international 

https://www.icj-cij.org/case/196/advisory-opinions
https://www.icj-cij.org/case/196/advisory-opinions
https://www.icj-cij.org/case/196/advisory-opinions
https://www.un.org/en/about-us/un-charter/chapter-16
https://www.un.org/en/about-us/un-charter/chapter-16
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organizations enjoyed immunities and their purpose.   

The Drafting Committee therefore reformulated the text to start the provision with a 

reference to the purpose of protecting the independent and effective functioning just referred to.  I 

should mention that a concern was raised that the purpose-based approach could be misconstrued 

as intended to protect only immunities serving the independent performance of official functions.  

The commentary will make it clear that draft guideline 9 should not be unduly restrictively 

interpreted.  The reasons why the original proposal by the Special Rapporteur was reformulated, 

drawing from the formulation used in the Advisory Opinion, will also be explained in the 

commentary.   

Third, a rich debate took place regarding the use of the verb “should”, as originally 

proposed by the Special Rapporteur.  The Committee considered whether the verb ought to be 

retained, replaced by the verb “shall”, or deleted altogether.  Differing views were expressed by 

members of the Committee.  Several members were of the view that the verb “shall” was more 

appropriate when dealing with immunities of international organizations.  Those members raised 

concerns and highlighted the need to avoid a misinterpretation of the draft guidelines, since 

observance of immunities was not a mere recommendation.  Other members pointed out that the 

final form of the work of the Commission on the topic was draft guidelines, which were 

recommendations, thus justifying the use of the verb “should”.  During the discussion, it was 

stressed that the Commission needed to be consistent in its approach on the use of the verbs “should” 

and “shall” in the draft guidelines.  In this regard, attention was drawn to draft guidelines 4 and 5, 

which used “should”, while draft guideline 6 used “shall”.  In this context, the use of the verb 

“shall” was considered to be appropriate in draft guideline 6 because it restated already existing 

obligations of international law.  In light of the discussion, the Drafting Committee considered that 

clarity in the provision itself was essential.  It therefore decided that using the phrase “is to be 

respected” was more appropriate, on the understanding that, as a compromise text, it was of a more 

normative character than the verb “should”.  It was agreed that the commentary will explain the 

choice of the words “is to be respected”, as well as the introductory reference to the purpose of 

immunity in draft guideline 9.  The commentary will also discuss the issue of the status of 

immunity under customary international law, if any.  I should mention that a concern was raised 

regarding the distinction between international organizations that enjoyed immunity and those that 

did not.  It was agreed that the commentary will also address this issue.   
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In line with the Committee’s decision to omit the word “jurisdictional” in the text of the 

provision, this word was also omitted from the title of draft guideline 9, which now reads 

“[i]mmunity of international organizations”. 

 

Draft guideline 10 – Immunity and dispute settlement 

 

Mr. Chair, 

Allow me to turn now to draft guideline 10. 

During the consideration of draft guideline 9, a debate was held on the possibility of having 

a new provision to bring greater balance to the draft guidelines under Part Three.  New draft 

guideline 10 emerged as a compromise text, serving as a bridge between draft guidelines 9 and 

11.  While draft guideline 9 addresses States, draft guideline 10 is directed at international 

organizations specifically and speaks to what they should do to provide access to justice for private 

parties, particularly in situations where they enjoy immunity. 

The first sentence reflects in general terms the need to avoid international organizations 

resorting to immunity to prevent all possibility of dispute settlement.  The use of the phrase “which 

enjoy immunity”, set off by commas, makes clear that the provision applies to international 

organizations in general by avoiding the implication that there is a category of international 

organizations that do not enjoy immunity and do not have to endeavour to resolve their disputes 

with private parties.  The Committee chose the word “endeavour”, drawing inspiration from draft 

article 15, paragraph 1, of the draft articles on prevention and punishment of crimes against 

humanity and article 66, paragraph 1, of the United Nations Convention against Corruption.  The 

commentary to draft article 15 explains that, as was the case for a comparable provision of the 

United Nations Convention against Transnational Organized Crime, such a provision was “to be 

understood in a broad sense to indicate an encouragement to States to exhaust all avenues of 

peaceful settlement of disputes”.  Allow me to note that the Committee also considered the 

formulation “shall settle”, but it did not wish to imply that international organizations had an 

obligation of result to settle disputes.  The commentary will explain that the provision is intended 

to apply in situations where immunity is an impediment to dispute settlement.  Moreover, it will 

https://legal.un.org/ilc/texts/7_7.shtml
https://legal.un.org/ilc/texts/7_7.shtml
https://www.unodc.org/documents/brussels/UN_Convention_Against_Corruption.pdf
https://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf
https://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf


10 
 

discuss the relationship of the first sentence with the standard set out in draft guideline 8. 

The second and third sentences elaborate on the idea contained in the first sentence, as the 

use of the phrase “in this context” is intended to emphasize.  The second sentence draws on the 

text of treaties relating to the privileges and immunities of international organizations, in particular 

article VIII, section 29, of the General Convention on Privileges and Immunities.  However, it 

should be noted that the scope of draft guideline 10 is more general because section 29 refers only 

to disputes arising out of contracts or other disputes of a private law character.  Such broader scope 

is consistent with recent precedents, for example, the Headquarters Agreement between the 

International Civil Aviation Organization (ICAO) and Canada, a point that will be developed 

further in the commentary.  Regarding the word “provision” in the singular, the Drafting 

Committee considered its use appropriate to maintain consistency with recent practice, for example 

the ICAO Headquarters Agreement.  This was intended to avoid possible confusion as to whether 

the text referred to “provisions” in the sense of parts of a legal instrument, rather than in the general 

sense of “providing for”.  The second sentence uses the word “shall”, as it draws on sources that 

are obligatory.  The phrase “shall make provision for appropriate modes” is intended to signal that 

the provision conveys an obligation of conduct rather than of result.   

In its discussion of the second sentence, the Drafting Committee examined the possibility 

of referring to “reasonable alternative means” of dispute settlement, a term used in draft guideline 

11 drawn from the views of the Human Rights Committee in M.L.D. v. Philippines.  I shall address 

the latter in further detail when I reach that provision.  The Committee decided that “modes of 

dispute settlement” for draft guideline 10 was more appropriate, as it kept the scope of the 

provision broad.  It was noted that, in practice, international organizations and private parties used 

a wide range of both informal and formal means of dispute settlement, and they often resorted to 

the former before resorting to the latter.  The Committee also considered whether to replace the 

word “modes” in draft guideline 10 by the word “means”, which would have aligned the text with 

the other draft guidelines, in particular the definition of “means of dispute settlement” in draft 

guideline 2.  Ultimately, the Committee considered it preferable to maintain the formulation used 

in the relevant treaty precedents, notably section 29 of the General Convention, and thus decided 

that the word “modes” was more appropriate.  In that regard, the view was expressed that “modes” 

might be more inclusive and flexible than “means”.  This will be explained further in the 

commentary. 
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The Drafting Committee discussed whether to include the third sentence, which concerns 

access to justice, at all.  It was observed that its content was close to that of draft guideline 11, 

which could render the third sentence superfluous.  The view was expressed that reference to 

“access to justice” in the text drew primarily from the practice of human rights law in Europe.  

Merging the second and third sentences was also discussed, for example, by providing that 

international organizations shall make provision for appropriate modes of dispute settlement “in 

order to ensure” or “ensuring” the right of access to justice.  Another alternative considered was 

the phrase “such modes shall not amount to arbitrariness or denial of justice”, drawing on the views 

of the Human Rights Committee in M.L.D. v. Philippines.  The Committee ultimately decided to 

retain the sentence to highlight the importance of access to justice, without implying that the use 

of an adjudicatory means of dispute settlement was required for all disputes.  The Committee also 

discussed whether to use the word “must” in the sentence, but decided to use “shall” in order to 

refrain from introducing another modal verb in the text. 

A number of proposals for the title of draft guideline 10 were discussed, including 

“[i]mmunity and provision for appropriate modes of settlement” and “[p]rovision for appropriate 

modes of dispute settlement”.  Those proposals were not considered to capture the first sentence 

of the provision.  In the end, the Committee adopted the title “[i]mmunity and dispute settlement”, 

on the proposal of the Special Rapporteur.  The Committee preferred this title because it drew a 

link between immunity and the need for dispute settlement.  The question of the title will be 

addressed in the commentary. 

 

Draft guideline 11 – Access to justice 

 

Mr. Chair, 

Draft guideline 11 concerns access to justice and was adopted with amendments to the 

proposal of the Special Rapporteur for draft guideline 10, as contained in his third report.  

The draft guideline begins with the phrase “[i]n order to ensure the right of access to 

justice”, which serves as a link with the third sentence of draft guideline 10 and makes it clear that 

it focuses on what access to justice requires.  Overall, draft guideline 11 accounts for the fact that, 
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while disputes between international organizations and private parties may be resolved by resort 

to negotiation or mediation, in some cases those means may not effectively resolve the dispute.  In 

such cases, access to justice may require third-party involvement and means of dispute settlement 

that will eventually lead to an effective outcome.  While some members expressed a preference 

for a more granular approach that would deal with different kinds of claims separately, the 

approach taken in draft guideline 11 is rather to specify that, at least, a reasonable alternative means 

of dispute settlement should be available without requiring that a particular type of such means be 

available for every kind of claim.  I should add that the draft guideline does not pre-empt any 

agreement between an international organization and a private party as to the resolution of disputes 

between them.   

The term “reasonable alternative means” is drawn from the views of the Human Rights 

Committee in M.L.D. v. Philippines, when stating that it was incumbent on international 

organizations to provide for reasonable alternative means of dispute resolution to settle labour 

disputes between the international organization and its staff.  While questions were raised as to the 

precise meaning of the word “reasonable”, in general, the Drafting Committee considered that 

“reasonable alternative means” had become a term of art, as it had been used both in jurisprudence, 

for example by the European Court of Human Rights in the case of Waite and Kennedy v. Germany, 

and in treaties.  It was agreed that its provenance and meaning will be explained in the commentary. 

A thorough discussion was held on how to phrase the reference to various means of dispute 

settlement in the provision.  The original proposal of the Special Rapporteur, as contained in his 

third report, referred to “arbitration, judicial settlement or other reasonable alternative means”.  

The Drafting Committee did not consider the word “other” to be appropriate, as it appeared to 

suggest that “judicial settlement” was itself a “reasonable alternative means”.  The Committee 

decided on the formulation “judicial settlement or reasonable alternative means of dispute 

settlement” instead.  This formulation is aimed at emphasizing that “reasonable alternative means” 

should be understood as alternatives to national courts, before which international organizations 

enjoy immunities.   

The draft guideline refers to arbitration and administrative tribunals as examples of such 

“reasonable alternative means”.  This reference is aligned with the responses to the questionnaire 

on the topic, circulated to States and relevant international organizations, which had revealed that 

https://hudoc.echr.coe.int/eng?i=001-58912
https://docs.un.org/A/CN.4/764
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those two means were the main forms used by international organizations in practice.  As will be 

explained in the commentary, the text as adopted was not intended to imply that administrative 

tribunals were not an adjudicatory form of dispute settlement.  The Committee chose to introduce 

examples in the text with the phrase “which may include”.  This phrase was chosen to indicate that 

the examples were neither mandatory nor exhaustive and that the reasonable alternative means did 

not necessarily have to be like an arbitral or administrative tribunal.  The phrase was broad enough 

to include resort, for example, to an ombudsperson. 

Moreover, the draft guideline refers to making judicial settlement or reasonable alternative 

means “more widely accessible”, which was proposed by the Special Rapporteur in his third report.  

The purpose of the qualification “more widely” is to make clear that the provision is not a 

jurisdictional clause.  I should emphasize that the Committee did not seek to imply or suggest that 

international organizations had an obligation to waive immunity or to open recourse to national 

courts.  Judicial settlement should also not necessarily be read as limited to national courts.  In this 

regard, it was recalled that some courts of regional economic integration organizations, such as the 

ECOWAS Community Court of Justice, allowed for contractual and non-contractual liability 

claims by private parties. 

The second sentence of draft guideline 11 provides that the means of dispute settlement 

referred to in the first sentence shall be effective and shall not amount to arbitrariness or denial of 

justice.  Its formulation also draws from M.L.D. v. Philippines, and is intended to specify the 

minimum standard that “reasonable alternative means” of dispute settlement ought to attain.  The 

sentence also serves to point forward toward draft guideline 12. 

I should add that, in its discussion of draft guideline 9, the Drafting Committee considered 

the possibility of placing draft guideline 11 before draft guideline 9, to further emphasize the 

importance of access to justice.  It was ultimately retained in its current location, as there was a 

logical basis for addressing immunity first, recommending that it be upheld, while also making 

clear that access to justice had to be respected.  

The title of the provision is “[a]ccess to justice”, as proposed by the Special Rapporteur in 

his third report. 
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Draft guideline 12 – Requirements for means of dispute settlement of an adjudicatory 

character 

 

Mr. Chair, 

Draft guideline 12 concerns the core procedural requirements of the rule of law and human 

rights.  The draft guideline was adopted by the Drafting Committee with amendments to the 

proposal contained in the third report.  The opening clause of the provision now reads “[m]eans of 

dispute settlement of an adjudicatory character”.  The latter part of the provision was left 

unchanged by the Committee.  

The Drafting Committee considered the amendment to the opening clause necessary in 

order to clarify the scope of the dispute settlement mechanisms covered by the provision.  The 

Committee considered whether the phrase “the means of adjudicatory dispute settlement made 

available”, as originally proposed by the Special Rapporteur, was appropriate to convey the 

meaning and scope intended by the provision.  Some members were of the view that the 

formulation proposed by the Special Rapporteur lacked sufficient clarity.  It was stated that the 

formulation appeared to be judicial-centric and did not logically follow the thrust of the preceding 

draft guidelines under Part Three.  It was recalled that the Drafting Committee had reformulated 

draft guidelines 11 and 9 and, as a consequence, draft guideline 12 ought to be reformulated to be 

better aligned with those provisions.  The Drafting Committee considered that the purpose of the 

draft guideline was to focus on means of dispute settlement of an adjudicatory character.  The 

Committee also wished to avoid the misinterpretation that draft guideline 12 only covered judicial 

settlement and arbitration.   

For those reasons, the text was amended to make a substantive legal point at the outset in 

the provision itself.  With the amendment, the draft guideline now flows from the preceding draft 

guidelines and complements draft guideline 11; in that connection, I should emphasize that draft 

guideline 12 has a narrower scope with regards to the “means” being referred to, when compared 

to draft guideline 11.  It was agreed that the commentary would explain the meaning of the 

formulation “means of dispute settlement of an adjudicatory character” and would address, inter 

alia, judicial settlement, arbitral tribunals and administrative tribunals.   
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Mr. Chair, 

Permit me to say a few words about a discussion that ensued on whether to replace the 

reference to “procedural rule of law as well as human rights requirements” with other concepts.  

Some members preferred replacing the formulation proposed by the Special Rapporteur with the 

term “fair trial guarantees”.  According to those members, “fair trial guarantees” was more 

appropriate because it was a technical term that was generally understood and could serve as an 

umbrella reference to guarantees in general.  They recalled that, in its views in M.L.D. v. 

Philippines, the Human Rights Committee had used the term “fair trial guarantees”.  Other 

members favoured retaining the proposal by the Special Rapporteur because, in their view, the 

reference to “fair trial” was too narrow and was not appropriate when dealing with means of 

dispute settlement that did not involve courts.  Such reference could accordingly raise questions 

regarding its relationship with “due process”.   

The Drafting Committee ultimately decided to retain the formulation as proposed by the 

Special Rapporteur.  The prevailing view was that the text of the provision was enriched by 

references to the rule of law and human rights.  Such references did not constitute an exhaustive 

list of procedural requirements, but were only highlighted because of their particular importance.  

It was agreed that the commentary would clarify that the focus on “means of dispute settlement of 

an adjudicatory character” did not signify that procedural rule of law and human rights 

requirements were excluded from non-adjudicatory means.  The commentary will also identify the 

minimum baseline safeguards applicable across different “means”.  

The title of draft guideline 12 is now “[r]equirements for means of dispute settlement of an 

adjudicatory character”.  The Committee decided to amend the title originally proposed by the 

Special Rapporteur in order to align it with the amendments adopted in the text of the guideline 

itself, as already explained.   

 

* * * 
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Toilettage  

 

Mr. Chair,  

Let me briefly mention some amendments adopted by the Drafting Committee to other 

provisions during toilettage, which was undertaken at the point of finalization of the entire first 

reading text. 

In draft guidelines 4 and 8, the Committee removed the reference to draft guideline 2, 

subparagraph (c).  The explicit reference was deemed unnecessary given that “means of dispute 

settlement” was a concept clearly defined in draft guideline 2.   

In draft guideline 5, the Committee removed the word “[t]he” from the beginning of the 

sentence, in order to align draft guideline 5 with draft guideline 4, since the two are connected, 

after the reference to subparagraph (c) of draft guideline 2 was removed.  

Lastly, permit me to say that, during toilettage, a discussion was held once again regarding 

the use of the words “should”, “shall” and “is to be”.  Some members of the Committee reiterated 

that the word “should” ought to be used across the board in the draft guidelines, since they were 

of a recommendatory nature, and in line with some of the Commission’s earlier work dealing with 

guidelines.  It was pointed out, however, that the Commission itself had not been consistent with 

the use of the words “should”, “shall” and “is to be” in draft guidelines prepared on other topics.  

As I stated earlier, the commentary will explain the choice of words for each provision, as the 

choice of words involves substantive legal points.  I wish to draw the attention of members of the 

Commission to the statement of the Chair of the Drafting Committee at the seventy-fifth session, 

in which the rationale behind the use of the words “shall” and “should” in Part Two is explained.  

 

* * * 

 

Mr. Chair, 

This concludes my introduction of the second report of the Drafting Committee at the 

seventy-seventh session devoted to the topic “Settlement of disputes to which international 

https://legal.un.org/ilc/documentation/english/statements/2024_dc_chair_statement_sidio.pdf
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organizations are parties”.  I recommend that the Commission proceed to adopt the proposed 

amendments to draft guidelines 2, 3, 4 and 5, as well as the title to Part Three, and draft guidelines 

7 to 12, as well as the title to the entire set of draft guidelines, namely “draft guidelines on 

settlement of disputes to which international organizations are parties”.  Finally, I would 

recommend that the Commission adopt, on first reading, the entire set of draft guidelines as a 

whole, as contained in document A/CN.4/L.1035. 

 

I thank you for your kind attention. 

 

__________________ 


