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Chairman: Mr. Manley O. HUDSON.
Present:

Members: Mr. Ricardo J. ALFARO, Mr. Gilberto
AMADO, Mr. James L. BRIERLY, Mr. Roberto
CORDOVA, Mr. J. P. A. FRANCOIS, Mr. Shuhsi
Hsu, Mr. Vladimir M. KORETSKY, Sir Benegal N.
RAU, Mr. A. E. F. SANDSTROM, Mr. Georges
SCELLE, Mr. Jean SPIROPOULOS, Mr. Jesus Maria
YEPES.

Secretariat: Mr. KERNO, Assistant Secretary-
General in Charge of Legal Affairs; Mr. LIANG,
Director of the Division for the Development
and Codification of International Law, Secretary
to the Commission.

Opening remarks by Mr. Kerno,
Assistant Secretary-General
in charge of Legal Affairs

Mr. Kerno (Assistant Secretary-General) took
the Chair ad interim.
1. Mr. KERNO (Assistant Secretary-General)
declared the first meeting of the International
Law Commission open. He was happy to welcome
the members of the Commission to Lake Success.
The Secretary-General, to whom that honour
belonged, deeply regretted that he could not be
present at the opening meeting as he was obliged
to attend a plenary meeting of the General
Assembly. The first meeting of the Commission
wras an important date in the history of inter-
national law, and realization of its importance
would grow as the Commission's work developed.

2. International law was like a great and ancient
edifice the doors of which were being opened so
that it could be put in order, as it had to serve
as a shelter to mankind. Only under its protective
roof could the Members ef the United Nations
find the international peace which the Organization
had been established to ensure and maintain.

It was not by chance that international law was
mentioned both in the Preamble and in Article 1
of the Charter which set forth the purposes of
the United Nations. The San Francisco Conference
had furthermore recognized the need for improving
and systematizing international law. That was
why Article 13 of the Charter provided that one
of the principal functions of. the General Assembly
was to " encourage the progressive development
of international law and its codification ", a
formula designed to strike a balance between the
need for improvement and the need for stability.

3. At its first session in 1946, the General
Assembly had decided that a thorough study
should be made of methods for implementing
that provision of the Charter; the Statute of the
International Law Commission was the result
of that study. The Statute, in the drafting of
which many members of the Commission had
played an important part, was a document par-
ticularly well designed to facilitate the accomplish-
ment of the Commission's weighty task. The
Statute outlined a possible procedure not only
for the development of the international law on
those urgent subjects referred to the Commission
by the General Assembly; it also offered compro-
mise between the codification of international law
through official conventions, as had been tried
under the auspices of the League of Nations, and
codification through the unofficial scientific restate-
ment of positive law as very well exemplified in
the words of the " Harvard Research '.

•1. With regard to codification, the Statute left
the members of the Commission quite free to
plan their real work and carry it out. He hoped
that the Commission would give serious
consideration to the suggestion contained in the
Survey of International Law (A/CN.l/1/Rev.l),1
that codification should be looked upon as forming
part of a comprehensive, long-range plan for the
eventual codification of international law as a
whole. An out line of the Commission's work
adopted at the beginning of the session would be
an important step towards carrying out the work
visualized in Article 13 of the Charter.

5. Several individual items could be considered
by the Commission forthwith; for instance, the
drafting of a declaration on the rights and duties
of States, not only because the General Assembly
had considered it of great importance, but also

1 Survey of International Law in relation to the work of
Codification of the International Law Commission (United
Nations publication, Sales No.: 1948.V.I (1)).



10 Yearbook of the International Law Commission

because it touched on the fundamental principles
of international law. That subject had, moreover,
been brought to the attention of the United
Nations as early as the San Francisco Conference.
A draft declaration of the rights and duties of
States would provide an opportunity for stating
the general principles of international law and
would serve as an introduction to a comprehensive
codification of international law as a whole.
6. The other items referred to the Commission
by the General Assembly fell within the purview
of international penal law and were of the utmost
importance to the United Nations, namely, the
statement of the Niirnberg principles, the
preparation of a draft code of offences against
international peace and security, and the question
of setting up international criminal jurisdiction.

7. The development and codification of inter-
national law was a delicate and continuous task
which could not be accomplished in one or two
annual sessions. It had been hoped to set up a
permanent International Law Commission, but
it had been realized that such a Commission
could not profit by the co-operation of such
eminent jurists as those present. As the Com-
mission would not be in full-time session, it
would probably wish to make heavy demands on
the Legal Department; that Department and in
particular the Division for the Development and
Codification of International Law was entirely
at the Commission's disposal.

Election of officers

(a) ELECTION OF THE CHAIRMAN

8. Mr. SPIROPOULOS proposed the election of
Mr. Hudson.
9. Mr. YEPES, Mr. SCELLE and Mr. FRANCOIS
supported his nomination.

Mr. Hudson was unanimously elected Chairman
of the Commission.

(b) ELECTION OF THE FIRST VICE-CHAIRMAN

10. Mr. BRIERLY proposed Mr. Koretsky.
11. Mr. AMADO and Mr. SPIROPOULOS
seconded the nomination.

Mr. Koretsky was unanimously elected first
V ice-Chairman.

(c) ELECTION OF THE SECOND VICE-CHAIRMAN

12. Mr. ALFARO proposed Sir Benegal Rau.

13. Mr. CORDOVA and Mr. FRANQOIS
seconded the nomination.

Sir Benegal Rau was unanimously elected second
V ice-Chairman.

(d) ELECTION OF THE RAPPORTEUR

The election of the Rapporteur was adjourned to
the second meeting of the Commission.

11. Mr. KERNO (Assistant Secretary-General)
proposed that the officers should remain in office
tor one year according to the usual custom of
Commissions.

// was so decided.
Mr. Kerno (Assistant Secretary-General) handed

over the Chair to Mr. Hudson.

Address by the Chairman

15. The CHAIRMAN thanked the members of
the Commission for the honour they had conferred
upon him by electing him to the Chair of the
first session of the International Law Commission.
The chairmanship carried with it heavy responsibi-
lities; he hoped to be able to shoulder those respon-
sibilities with the help and, if need be, the criticism
of his colleagues. He recalled that he had known
all the members of the Commission for many
years and had already had the pleasure of colla-
borating with most of them. He was sure that
,he work done bv the Commission would be most
ruitful.

16. He considered that the Commission's work
should be based on history; it was impossible for
a jurist to forget the lessons of history and there
was no doubt that in all their activities the members
of the Commission would be walking in its mighty
shadow. The Commission must take into con-
sideration the many gradual achievements of
the past, some of them due to the labours of the
eminent jurists assembled in the Commission.
Nor must it be forgotten that history was not
static: it was, on the contrary, in perpetual motion.
That was why the members of the Commission
must not be slaves of the past; they must approach
their work constantly bearing in mind the circum-
stances of the current era. The members of the
Commission were elected for three years, but at
the expiry of their term of office the Commission's
work would continue. They must therefore think
of the Commission's future, and work not only
for the present but for the time to come.

17. The Chairman wished to congratulate
and thank the members of the Secretariat, Mr.
Kerno, Mr. Feller and Mr. Liang, for the vast
documentation they had placed at the
Commission's disposal.

Rules of procedure

18. The CHAIRMAN said that the International
Law Commission was a subsidiary organ of the
General Assembly; as such it was governed by
the provisions of rule 150 of the rules of procedure
of the General Assembly. According to rule 150,
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" the rules relating to the procedure of committees
of the General Assembly, as well as rules 38 and
55, shall apply to the procedure of any subsidiary
organ unless the General Assembly or the sub-
sidiary organ decides otherwise". Consequently,
the International Law Commission was free to
adopt the rules referred to or to draw up its own
rules of procedure, either for the whole of its
work or for specific items. Since it was an organ
of a rather special kind, the International Law
Commission could approach its work without
complying too strictly with the provisions of the
rules of procedure; experience would show whether
it was preferable to abide by the provisions of
rule 150 or to draw up special rules of procedure
for the Commission. The Chairman proposed
that they should decide that the provisions of
the rules of procedure laid down in rule 150,
namely, rules 88 to 122 and rules 38 and 55,
would be provisionally applicable to the Com-
mission; if need arose, the Commission would
draft its own rules of procedure.

It was so decided.

Adoption of the provisional agenda (A CN.4/3)

19. The CHAIRMAN read the provisional agenda
of the Commission.

The provisional agenda of the Commission (A/CN.
4/3) was adopted unanimously.2

20. The CHAIRMAN then asked the Commission
to decide which item on the agenda it would
consider first. After having read Article 18 of
the Statute of the Commission (A/CN.4/4), the
Chairman said that item 1 was the only item on
the provisional agenda which pertained to the
entire work of the Commission considered as a
potentially permanent organization. The subject
of the item was the organization of work for the
codification of international law, and, to that
end, the survey of international law for the pur-
pose of finding appropriate topics for codification.
The Chairman assumed that the Secretariat had
placed that item first on the agenda because it
thought that the members of the Commission
would wish to begin with a general discussion
on their plan of work, not only for the current
session but also for future sessions.

21. Mr. LIANG (Secretary to the Commission)
confirmed that interpretation of the Secretariat's
intention. Items 2, 3 and 4 of the agenda should
be studied by the Commission from the point of
view of substance, while the purpose of item 1
was the preparation of a plan for organizing the
work both for the immediate future and for sub-
sequent sessions of the Commission.

22. The Secretariat thought that the Commission
might undertake simultaneously to prepare the
organization of its work and to study certain
special questions referred to it by the General
Assembly. The Secretariat had prepared a survey
of international law for the Commission's work
of codification (A/CN.4/1/Rev.l).3 That document
had been distributed to the members of the
Commission on 2 February 1949, together with
the provisional agenda; it could be used as a
basis for the Commission's discussions.

23. Mr. KORETSKY did not wish to criticize
the Secretariat's work but he wished to point
out that the survey did not seem to him, at first
glance, to be useful as a basis for the Commission's
discussions. In fact, the impression obtained in
reading the document was that its authors had
tried to give laymen a smattering of international
law, whereas they should have tried to prepare
a draft programme of work to be submitted to
the Commission. Mr. Koretsky thought that a
discussion of the document prepared by the
Secretariat would be of very little use. He
suggested that the Secretariat should be instructed
by the Chairman to prepare a brief programme
of work including the list of topics to be codified.

24. The CHAIRMAN said that the discussion
of item 1 of the agenda would enable the members
of the Commission to state their views on the
problem of the codification of international law
as a whole. They could then express their opi-
nions on the survey of international law prepared
by the Secretariat. He wished, however, to say
immediately that, in his opinion, the Secretariat
had shown commendable modesty in refraining
from proposing a list of questions for the
Commission to codify, because it was obviously
the duty of the Commission to draw up the list
of topics suitable for codification. The Chairman
thought that the Commission might begin a
general discussion on item 1 of the agenda before
studying the documents relating to items 2, 3
and 4.

25. Mr. ALFARO recalled that the task of the
Commission was to draft a work that might be
entitled: " The Law of Nations Codified "/To do
that it had to begin by drawing up a plan of the
work. Obviously the Commission could do so
only after making a survey of the whole field of
international law. Mr. Alfaro emphasized that
the adoption of item 1 of the agenda as the first
subject of discussion in no way bound the
Commission to comply with the suggestions
included in the general survey made by the Secre-
tariat. In submitting that survey to the
Commission, the Secretariat had doubtless wished
to supply it with the information available on
the subject of the codification of international

2 The text of the provisional agenda is identical to
that of the agenda. Ibid.
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law. When the Commission had decided on the
procedure to be followed in drafting the code of
the law of nations, it would have to settle the
fundamental question of whether it would confine
itself to existing international custom, or whether
the codification would deal also with questions
of international law in international agreements.

26. Mr. AMADO stated that the document
prepared by the Secretariat expressed the per-
plexity of all jurists when confronted with the
problems raised by the organization of the Com-
mission's work. For the codification of inter-
national law, various courses were open to the
Commission: the Secretariat paper, which pointed
out the various courses, was unquestionably useful
from that point of view. Mr. Amado thought
that the Commission, at the first stage of its
work, should begin with a general discussion on
the way in which it planned to organize the work.

27. Mr. BRIERLY supported Mr. Alfaro. It was
absolutely necessary to organize the Commission's
work, but it was not essential to use the Secretariat
paper as a basis for discussion. Mr. Brierly pointed
out that the time had not come to discuss the
value of the survey made by the Secretariat; for
the time being, it was only necessary to decide
whether the Commission would begin by planning
the organization of its work for the codification
of international law.
28. Mr. CORDOVA also considered that the
Commission should first discuss item 1 of the
agenda. Article 18, paragraph 3 of the Statute,
which gave priority to questions referred to the
Commission by the General Assembly, should
certainly be taken into account, but it seemed
that the Commission had the right to decide on
the order of its discussions, and it was logical
that it should first consider its programme of
work.
29. The CHAIRMAN thought that the first
item on the agenda might include a plan of work
for the progressive development of international
law and at the same time for its codification, in
other words for the whole work of the Commission
including questions referred to it by the General
Assembly.

30. Mr. FRANCOIS agreed with Mr. Alfaro and
the members of the Commission who shared his
point of view. He considered that Mr. Koretsky's
remarks were unwarranted. The Secretariat would
have exceeded its competence if it had, on its own
initiative, drawn up a programme of work, the
broad outlines of which would first have to be
decided by the Commission in a general discussion.
It was only at a later stage that the Secretariat
could be instructed to draw up a programme of
work based on those directives.

31. Mr. Shuhsi HSU remarked that the Com-
mission was faced with two distinct problems:

firstly, that of deciding whether it should begin
its discussions with the first item on its agenda.
He agreed with that idea because the debate must
open with a general discussion. Secondly, it had
to decide what document should serve as a basis
of discussion. Unless certain members of the
Commission were ready to submit forthwith a
personal study in that connexion, he saw no
objection to the Commission using the documents
prepared by the Secretariat.

32. Mr. SANDSTROM thought that it would
be logical to discuss first of all the general problem
of codification, taking as a basis the study prepared
by the Secretariat, and then to examine certain
individual questions. With regard to items 2,
3 and 4 of the agenda, he wished to know whether
those questions must necessarily be examined in
plenary meeting, as appeared from the statement
made by the Secretary of the Commission, or
whether the Commission might instruct one or
two subcommittees to study them.

33. Mr. LIANG (Secretary to the Commission)
stated that he had only wished to remind the
Commission of the priority granted those questions
by article 18 of the Statute, without prejudging
the procedure which the Commission intended to
follow in dealing with the substance of the matter.

34. Mr. SCELLE felt that the Commission was
faced with two main duties: the first and basic
one was the codification of international law,
whatever the meaning, narrow or broad, of that
term. The second was the study of particular
questions referred to it by the General Assembly.
There was no objection to those questions being
dealt with simultaneously, the Commission devo-
ting several meetings to its main work and the
others to questions referred to it directly by the
General Assembly. Referring to article 18 of the
Statute, Mr. Scelle considered that it need not
necessarily be interpreted as giving priority to
every request of the General Assembly. That
priority must not slow up the main work of the
Commission and should therefore only apply in
cases concerning the codification of international
law.

35. Mr. SPIROPOULOS agreed with Mr. Scelle
that the main task of the Commission was
undoubtedly to codify international law. Never-
theless, without even having to invoke article 18
of the Statute, the Commission could not ignore
the categorical requests made to it by the supreme
body of the United Nations. Moreover, it was
natural that the General Assembly, having set
up a quasi-permanent Commission of jurists,
should assign to it certain work which it would
otherwise have allocated to ad hoc committees.
But the two objectives might be harmonised if
Mr. Scelle's suggestion were adopted and a simul-
taneous study made of the whole field of inter-
national law (which might take many years) and
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of items 2, 3 and 4 of the agenda in order that
at least a report showing the progress made in
that connexion, if not definite plans regarding
those questions, might be submitted to the General
Assembly.
36. Mr. YEPES agreed with Mr. Koretsky on
the value of the study prepared by the Secretariat
which lacked claritv and of which the arguments
were occasionally questionable. With regard to
the programme of work, the Commission should
unquestionably begin by examining the whole
Held of international law in order to decide which
parts should be codified. Hem 1 of the agenda
should therefore be examined first, as Mr. Alfaro
had suggested.
37. Mr. SAXDSTROM considered that the third
paragraph of article 18 definitely gave priority
to any request made by the Assembly. The
Commission could not therefore defer the study
of questions thus referred to it. The method
suggested by Mr. Scelle of making a simultaneous
study of the entire codification and of items 2,
3 and 4 of the agenda seemed to him to be the
most suitable.
38. Sir Benegal RAU remarked that, before
examining international law to find topics for
codification, the Commission should organize its
work; accordingly, the members should first agree
on the procedure to be followed. In that con-
nexion, it was necessary to decide on the inter-
pretation of article 18, paragraph 2 of the Statute
in order to determine whether, once the Com-
mission had selected a particular topic for codifi-
cation, it had to ask the General Assembly to
confirm its choice before it could begin the work
of codification, or whether, on the contrary, it
was free to select those topics without consulting
the Assembly in advance. As stated in paragraph
106 of the Secretariat survey, the interpretation
had been left to the Commission. It should be
settled when the Commission took up item 1 of
the agenda which it was to consider first.
39. Mr. CORDOVA thought that the General
Assembly had instructed the Commission to codify
international law on the understanding that the
Commission was a body of experts to which cer-
tain legal questions of special interest to it could
be submitted. Clearly that was the meaning of
the priority set forth in article 18, paragraph 3.
Therefore, during the current session, the Com-
mission should consider both the organization
of its work on codification and items 2, 3 and 4
of the agenda. In that way, it would be carrying
out the instructions of the Assembly even if it
reached no conclusion on the matters with which
the Assembly had asked it specially to deal, owing
to the lack of time and the importance of those
problems.
40. Mr. KERNO (Assistant Secretary-General)
told the Commission that it had been the intention
of the Secretariat, in preparing its draft of the

agenda, for the first item to give rise to a general
discussion on the terms of reference and work
of the Commission in connexion both with the
progressive development and the codification of
international law. That intention might not be
clear enough from the wording of the agenda
item which did, in fact, refer only to article 18
of the Statute bearing solely on codification.
The anticipated discussion should make possible
the preparation of a general plan of work not
only for the current session but for the future as
well. Within the scope of that plan, the Commission
could select the questions which it thought should
be dealt with immediately, bearing in mind the
priority to be given to items 2, 3 and 4 of the
agenda, in which cases the Commission would
adopt the procedure it considered appropriate.
At its following session, the General Assembly
would certainly welcome a report outlining the
general plan of codification and the progress of
the work on the three special questions referred
to the Commission.

41. Mr. KORETSKY recalled his wish to have
the Secretariat prepare a rather brief working
paper to serve as a basis in the selection of topics
for codification. As that suggestion seemed to
have been set aside, he proposed that the matter
should be dealt with by a sub-commission consis-
ting of 3 or 4 members which would simply select
topics for immediate codification, in accordance
with the terms of article 18 of the Statute.
42. The CHAIRMAN felt that the discussion
seemed to indicate that the Commission, generally
speaking, wished to interpret the first item of
the agenda rather broadly and did not want to
restrict its meaning to codification in the narrow
sense. Preliminary general discussion on that
item should result in the formulation of directives
which would guide either the Secretariat or a
sub-commission in the preparation of a list of
topics for codification. That discussion should
bear upon the whole field of international law
and should not be limited by the terms of the
Secretariat memorandum.

43. Moreover, regardless of the interpretation
placed upon article 18, paragraph 3 of the Statute,
the Commission could not, in the course of the
current session, fail to consider items 2, 3 and 4
of the agenda relating to the special questions
referred to it by the General Assembly. The
primary desire of the Commission seemed to be
to proceed with a general discussion of item 1
of the agenda on the organization of its work on
codification.
11. Mr. SPIROPOULOS thought that the work
of the Commission was simpler than appeared.
The agenda prepared by the Secretariat comprised
all the questions which the Commission was bound
to consider, including those referred to it by the
General Assembly: the Commission had only to
adhere to its agenda.
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45. With regard to the first item of the agenda
on the selection of topics for codification, the
Secretariat memorandum, if it did nothing else,
did set forth all the questions that could be codified
and could therefore serve as a basis for that work.
Once the Commission had selected its topics, it
seemed to be bound by article 18 of the Statute
to submit them to the General Assembly which
would decide which ones were to be finally retain-
ed; only then would the actual work of codification
commence.
46. On the other hand, the Commission had
been specially instructed by the Assembly to deal
with the three questions listed in items 2, 3 and
4 of the agenda. They should be examined one
after the other either in plenary meeting or in
a sub-commission and a report to the General
Assembly should be prepared on each. As Mr.
Scelle had suggested, items 1 and 2 of the agenda
could be considered simultaneously.
47. Mr. SCELLE drew attention to the danger
of too narrow an interpretation of the priority
mentioned in article 18. Such an interpretation
would place the Commission entirely at the disposal
of the General Assembly and lead it to devote
all its time to examining special questions at the
expense of its main work which was the codification
of international law.
48. Mr. ALFARO remarked that all the questions
raised during the debate could be discussed and
clarified when the Commission came to examine
the first item of the agenda on the organization
of its work for the codification of international
law. He therefore proposed that that item
should be the first subject of discussion.

It was so decided.

The meeting rose at 5.15 p.m.
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Election of the Rapporteur

1. The CHAIRMAN recalled that at the previous
meeting the Commission had decided to postpone
the election of a Rapporteur until the following
meeting. He called upon the members of the
Commission to proceed with the election.
2. Mr. SCELLE, supported by Mr. YEPES, Mr.
BRIERLY, Mr. CORDOVA and Mr. ALFARO
proposed Mr. Amado.

Mr. Amado was unanimously elected Rapporteur
of the Commission.
3. Mr. AMADO expressed his appreciation of
the honour bestowred upon him and assured the
Commission that he would spare no effort in
conveying as faithfully as possible the views of
the eminent jurists of whom the Commission was
composed.

Planning for the codification of international
law: survey of international law with a
view to selecting topics for codification.
(Article 18 of the Statute of the Interna-
tional Law Commission) (A CN.4 1/Rev.l)

4. The CHAIRMAN opened the general debate
on the organization of the Commission's work.
As an introduction, he stressed that article 15
of the Statute of the Commission distinguished
between the " progressive development of inter-
national law " and the " codification of inter-
national law ". The Statute also drew a distinction
between the procedure to be followed writh regard
to the progressive development of international
law as set forth in articles 16 and 17, and that
applicable to the codification of international law
as stated in articles 18 to 23. Examination of
those articles led to the conclusion that, by draf-
ting rules of so elastic a nature, the authors of
the Statute had wished to grant the Commission
a great deal of freedom in choosing the method
for studying a definite question.
5. The CHAIRMAN then remarked that the
procedure established by article 16 applied only
" when the General Assembly referred to the
Commission a proposal for the progressive develop-
ment of international law ", while paragraph 3
of article 18 placed the Commission under obli-
gation to " give priority to requests of the General
Assembly to deal with any question ". From the
fact that article 16 was placed in the section on
the progressive development of international law
and that paragraph 3 of article 18 was placed in


