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English "counter-claim", could only apply to a civil
suit; it was a claim similar to that of the original plaintiff
and was in some sort its counterpart.
76. In criminal procedure, on the other hand, it was
hard to see how a diplomat bringing a claim for assault
and battery, for example, could avoid the issue if his
opponent maintained that the assault had been mutual
and offered to prove it. Diplomats should be cautious
about initiating proceedings. Before waiving immunity
from jurisdiction, a sending State should therefore
consider whether the proceedings might not injure its
reputation.
77. The CHAIRMAN, speaking as a member of the
Commission, stressed that immunity from criminal
jurisdiction was an absolute rule firmly established in
international law by custom, by several centuries of
practice and by a number of conventions in force,
including the Vienna Convention on Diplomatic
Relations. That rule was reproduced in article 31,
paragraph 1 of the present draft. No other interpre-
tation was possible, even in connexion with article 32,
paragraph 3. To initiate proceedings meant to initiate
civil proceedings, and a counter-claim, likewise, could
only be a civil claim. The Commission should not depart
from the principle that immunity from criminal juris-
diction was absolute.
78. Speaking as Chairman, he noted that no member
of the Commission had proposed any amendment to
the text of article 32. He therefore suggested that the
Commission adopt the article, on the understanding
that the Special Rapporteur would reconsider the
commentary in the light of the discussion and that the
Commission would revert to the commentary in due
course.

Subject to that reservation, article 32 was adopted.

The meeting rose at 1.5 p.m.

1020th MEETING

Monday, 14 July 1969, at 3.20 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Elias, Mr. Ignacio-Pinto, Mr. Kear-
ney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor,
Mr. Yasseen.

Other business

[Item 8 of the agenda]

1. The CHAIRMAN invited Mr. Rosenne to address
the Commission on a matter coming under item 8 of
the agenda.

2. Mr. ROSENNE said that, in paragraph 69 of the
Commission's report for 1965, reference was made to
an examination which the Commission had undertaken
of certain suggestions regarding the presentation of its
records in the Yearbooks.1 He believed that all members
would recognize the very marked improvements which
had been made in the Commission's records since then
and that it would be right that the Commission's appre-
ciation of the skill and devotion shown by all those
who collaborated in producing those records—the precis-
writers, revisers, translators, editors and responsible
editor-in-chief—should be appropriately noted. The
Commission might also take the opportunity to
commend the responsible services of the Secretariat for
the excellence of the presentation of the official records
of the first session of the United Nations Conference on
the Law of Treaties 2 which, he noted, followed the
same pattern as had been evolved for the Commission's
Yearbook.
3. In paragraph 64 (a) of the Commission's report for
1965, it was implied that volume II of the Yearbook
was no less important than volume I. He mentioned
that because, although volume I was now being issued
fairly promptly, there seemed to be excessive delays in
the production of volume II. and he hoped that series
would not be allowed to fall into arrears.
4. In view of the changes which were continually
taking place in the presentation of United Nations
documents and records, it was important to remember
that the General Assembly, in its resolution 987 (X)
of 3 December 1955, had placed on the Commission
certain responsibilities regarding the editing of the
Yearbook—responsibilities which the Commission had
exercised from time to time, notably in 1956 and in
1965. It could therefore be assumed that the Secretariat
would not introduce changes in the presentation of the
material in either volume of the Yearbook without first
bringing the matter before the Commission, as had
been done in the past.
5. The CHAIRMAN said that the Commission was
satisfied with the presentation of its Yearbooks; the
editors should therefore make no changes.

Relations between States and international
organizations

(A/CN.4/218)
[Item 1 of the agenda]

(resumed from the previous meeting)

DRAFT ARTICLES PROPOSED
BY THE DRAFTING COMMITTEE (continued)

ARTICLE 33 (Settlement of civil claims)3

6. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 33.

1 See Yearbook of the International Law Commission, 1965,
vol. II, p. 195.

2 United Nations Conference on the Law of Treaties, First
Session, Official Record.

3 For previous discussion, see 996th meeting, para. 17.
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7. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 33

Settlement of civil claims

The sending State shall waive the immunity of any of the
persons mentioned in paragraph 1 of article 32 in respect of
civil claims in the host State when this can be done without
impeding the performance of the functions of the permanent
mission. If the sending State does not waive immunity, it shall
use its best endeavours to bring about a just settlement of such
claims.

8. The only changes made by the Drafting Committee
were drafting changes, but they were of some impor-
tance. The article stated two rules. The first was that
the sending State should waive the immunity referred
to in the article if it could do so without impeding
the performance of the functions of the permanent
mission. The second was that, if the sending State did
not waive immunity, it should use its best endeavours
to bring about a just settlement of claims. The Drafting
Committee had thought that each of those rules should
be stated in a separate sentence and had amended the
text accordingly.
9. The Drafting Committee had also made certain
alterations in the French version in order to bring it
closer to the English and Spanish versions: in the first
sentence, it had replaced the word "renoncera" by
"doit renoncer" which rendered the real meaning of the
sentence better, seeing that it was followed by a
condition. In the second sentence, the Committee had
replaced the word "s'efforcera" by the words "doit
faire tous ses efforts", an expression which corresponded
better to the English "shall use its best endeavours".
The Committee had also slightly amended the title of
the article.

10. Mr. NAGENDRA SINGH said he supported
article 33 as proposed by the Drafting Committee. The
article was based on article 42 of the draft on special
missions,4 but the wording had been improved; the
meaning had been made clearer by breaking up the text
into two sentences.

11. Mr. CASTRF.N said he approved of the new
wording of the text and of the title of the article.

12. The CHAIRMAN, speaking as a member of the
Commission, said it would be better to keep to the
wording of article 42 of the draft on special missions.
The new text proposed by the Drafting Committee was
perhaps an improvement, but it would be necessary to
explain in the commentary why the wording of the
corresponding article of the draft on special missions
had not been adopted.

13. Mr. ELIAS said he supported the Drafting
Committee's text, which did not depart in substance
from article 42 of the draft on special missions and was

4 See Yearbook of the International Law Commission, 1967,
vol. II, p. 365.

clearer in meaning. Since there had been no alteration
of substance, there was no need to explain in the
commentary the changes which had been made in the
wording.

14. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that article 42 of the draft on special
missions had not yet been considered and approved by
the Sixth Committee, so it had not such authority that
it must be taken as a model. The changes made by the
Drafting Committee were improvements and the text
could be adopted as proposed. Furthermore, the Sixth
Committee might usefully take the improvements into
account when it came to consider article 42 of the
draft on special missions.

15. Mr. ROSENNE said he associated himself with
the remarks made by Mr. Elias on the drafting of
article 33 and by Mr. Castaneda on the status of
article 42 of the draft on special missions.

16. The CHAIRMAN said that, if the Commission
wished to adopt article 33 in its present text, it should
perhaps, in the French version, replace the words "doit
renoncer" in the first sentence by "renonce" and the
words "doit faire tous ses efforts" in the second sentence
by "s'efforce".

17. Mr. IGNACIO-PINTO said that the Drafting
Committee had considered that the sending State, when
it found that it could not waive the immunity, was
normally bound to try to reach a just settlement of the
dispute. The use of the expression "doit faire" in the
French version strengthened that obligation.

18. Mr. YASSEEN observed that in French an obli-
gation was usually expressed in the present tense. He
saw no reason to strengthen the obligation.

19. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee had
considered several possible formulations. The present
indicative was the tense normally used in French to
express an obligation and it was so used in many other
provisions of the draft. In the present case, however,
there was no unconditional obligation, but only an
injunction which did not operate unless a certain
condition was fulfilled. The Drafting Committee had
been unanimous in that view.

20. The CHAIRMAN said he noted that the majority
of the Commission favoured the text proposed by the
Drafting Committee.

21. Mr. YASSEEN said he was not convinced by the
explanations given by the Chairman of the Drafting
Committee. It was natural that the sending State should
be obliged to seek a just settlement only in the event
of its not waiving the immunity. Moreover, the English
"shall" had always been translated into French by the
present tense.
22. The CHAIRMAN, speaking as a member of the
Commission, supported Mr. Yasseen's remarks.
23. Speaking as Chairman, he suggested that the
Commission adopt article 33.

Article 33 was adopted.
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ARTICLE 34 (Exemption from social security legis-
lation) 5

24. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 34.

25. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 34

Exemption from social security legislation

1. Subject to the provisions of paragraph 3 of this article,
the permanent representative and the members of the diplo-
matic staff of the permanent mission shall with respect to
services rendered for the sending State be exempt from social
security provisions which may be in force in the host State.

2. The exemption provided for in paragraph 1 of this article
shall also apply to persons who are in the sole private employ
of the permanent representatives or of a member of the diplo-
matic staff of the permanent mission, on condition:

(a) That such employed persons are not nationals of or
permanently resident in the host State; and

(b) That they are covered by the social security provisions
which may be in force in the sending State or a third State.

3. The permanent representative and the members of the
diplomatic staff of the permanent mission who employ persons
to whom the exemption provided for in paragraph 2 of this
article does not apply shall observe the obligations which
the social security provisions of the host State impose upon
employers.

4. The exemption provided for in paragraphs 1 and 2 of
this article shall not preclude voluntary participation in the
social security system of the host State provided that such
participation is permitted by that State.

5. The provisions of this article shall not affect bilateral or
multilateral agreements concerning social security concluded
previously and shall not prevent the conclusion of such agree-
ments in the future.

26. Apart from stylistic changes such as the substi-
tution of the definite for the indefinite article before
"permanent representative", the Drafting Committee
had made no changes in article 34 except in para-
graphs 4 and 5 of the English version, which it had
brought into line with the corresponding provisions of
article 33 of the Vienna Convention on Diplomatic
Relations;6 the French and Spanish versions already
followed that article.

27. The CHAIRMAN suggested that the Commission
adopt article 34.

Article 34 was adopted.

ARTICLE 35 (Exemption from dues and taxes)7

28. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 35.

5 For previous discussion, see 996th meeting, para. 23.
6 United Nations, Treaty Series, vol. 500, para. 112-114.
7 For previous discussion, see 996th meeting, para. 25.

29. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 35

Exemption from dues and taxes

The permanent representative and the members of the diplo-
matic staff of the permanent mission shall be exempt from all
dues and taxes, personal or real, national, regional or municipal,
except:

(a) Indirect taxes of a kind which are normally incorporated
in the price of goods or services;

(6) Dues and taxes on private immovable property situated
in the territory of the host State, unless the person concerned
holds it on behalf of the sending State for the purposes of
the permanent mission;

(c) Estate, succession or inheritance duties levied by the
host State, subject to the provisions of paragraph 4 of article 41;

(d) Dues and taxes on private income having its source in
the host State and capital taxes on investments made in
commercial undertakings in the host State;

(e) Charges levied for specific services rendered;
(/) Registration, court or record fees, mortgage dues and

stamp duty, with respect to immovable property, subject to
the provisions of article 25.

30. As several members of the Commission had
observed during the first reading of article 35, the pro-
viso in sub-paragraph (/), "subject to the provisions of
article 25", might lead to difficulties of interpretation.
The proviso was an exception to the rule stated in sub-
paragraph (/), a rule which was itself an exception to
that stated in the opening sentence of the article. The
proviso was also contained in article 34, sub-
paragraph (/) of the Vienna Convention on Diplomatic
Relations. The Committee had left sub-paragraph (/)
unaltered, so that the Commission could ask Govern-
ments, in its commentary, whether they had found any
practical difficulties in applying the rule as stated in the
Vienna Convention.
31. In order to explain the nature of the dues and
taxes referred to in sub-paragraph (/), the Committee
had thought that the Commission might stress, in the
commentary, the difference between that sub-paragraph
and sub-paragraph (e), which related only to dues and
taxes levied for specific services rendered.
32. Mr. ROSENNE said that article 25 itself had
caused considerable difficulty to the Commission, which
had invited the Drafting Committee to re-examine it.
It might therefore be appropriate to reserve sub-
paragraph (/) of article 35 until the Drafting Committee
had prepared a revised text for article 25; the Com-
mission could then examine the two texts together.
33. Mr. NAGENDRA SINGH said he supported that
suggestion. It would help the Commission to formulate
sub-paragraph (f) properly if it had the revised text of
article 25 before it.
34. Mr. USTOR said that the Drafting Committee had
interpreted the situation in the following manner: Under
article 35, the permanent representative was not
exempted from the dues and taxes mentioned in sub-
paragraph Of); he therefore had to pay those dues and
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taxes in the normal way. In the case mentioned in
paragraph 1 of article 25, however, if any dues or taxes
of the type there mentioned were sought in respect of
the permanent mission's premises, they would not be
payable. In the circumstances, the Drafting Committee
had considered it appropriate to retain the text of sub-
paragraph (/), which was based on the corresponding
text of the 1961 Vienna Convention on Diplomatic
Relations.

35. Mr. CASTANEDA (Chairman of the Drafting
Committee) suggested that the Commission approve
article 35 on the understanding that if the Drafting
Committee made any changes in article 25 which
affected article 35, it might be amended. Otherwise, the
text would be adopted as approved.

36. Mr. RUDA said he agreed with the Chairman of
the Drafting Committee. There would have to be a
substantial change in the structure of article 25 to make
any alteration necessary in sub-paragraph (/) of
article 35.
37. As he recalled it, the main problem which had
arisen in connexion with article 25 was whether the
exemption of the premises of the mission was to be an
exemption in rem or in personam. In all probability, the
provisions of article 25 would take the form of an
exemption in rem, and sub-paragraph (f) of article 35
could then remain as it stood.
38. The CHAIRMAN suggested that the Commission
adopt sub-paragraphs (a) to (e) and provisionally
approve sub-paragraph (/), to which it might revert when
the Drafting Committee had made its final examination
of article 25.8 He further suggested that the Special
Rapporteur be requested to draw the attention of
Governments to the matter in the commentary.

It was so agreed.

ARTICLE 36 (Exemption from personal services)9

39. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 36.

40. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 36

Exemption from personal services

The host State shall exempt the permanent representative
and the members of the diplomatic staff of the permanent
mission from all personal services, from all public service of
any kind whatsoever, and from military obligations such as
those connected with requisitioning, military contributions and
billeting.

41. The Committee had not made any changes in
article 36. It suggested, however, that it be stressed in
the commentary that the expression "military obliga-

tions" covered military obligations of all kinds, and that
the enumeration which followed had been included only
by way of example.
42. Mr. ROSENNE said he wished to raise a point
of substance. He did not believe it was correct to say
that only members of the diplomatic staff of the per-
manent mission were exempt from personal services.
He believed that members of the administrative and
technical staff and members of the service staff of the
mission were also exempt, if they were nationals of the
sending State.

43. Mr. USTOR said that the point raised by
Mr. Rosenne would be met by the provisions of
article 39 (A/CN.4/218).

44. Mr. BARTOS said he agreed with the Chairman
of the Drafting Committee about the explanation of the
expression "military obligations" to be included in the
commentary. More particulars should be provided.
45. The commentary should also deal with the
problem of civil obligations in greater detail and cite
facts. One question that might be asked was whether
the term "public services" included services of a huma-
nitarian character. If, for instance, a diplomat failed
to assist an injured person on the road, was he liable
to be declared persona non grata for that reason?

46. Mr. ROSENNE, thanking Mr. Ustor for his expla-
nation, said that the provisions of article 39 would
probably cover the point, but the commentary on
article 36 should refer to article 39 with regard to
persons other than those mentioned in the text.

47. The CHAIRMAN, speaking as a member of the
Commission, said that the question had already been
considered by the Commission when it had examined
the corresponding article of the draft which had served
as a basis for the Vienna Convention on Consular
Relations. The commentary on article 36 might therefore
reproduce the commentary then adopted,10 or simply
refer to it; if the Commission found that it was not
sufficiently explicit, the Special Rapporteur could
expand it.
48. Speaking as Chairman, he suggested that the
Commission adopt article 36 and request the Special
Rapporteur to expand the commentary in the light of the
discussion.

It was so agreed.

Article 36 was adopted.

ARTICLE 37 (Exemption from customs duties and
inspection) n

49. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 37.
50. Mr. CASTANEDA (Chairman of the Drafting

See 1037th meeting, para. 41.
For previous discussion, see 996th meeting, para. 31.

10 See Yearbook of the International Law Commission, 1961,
vol. II, p. 122, article 51.

11 For previous discussion, see 996th meeting, para 33.
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Committee) said that the Drafting Committee proposed
the following text:

Article 37

Exemption from customs duties and inspection

1. The host State shall, in accordance with such laws and
regulations as it may adopt, permit entry of and grant exemp-
tion from all customs duties, taxes and related charges other
than charges for storage, cartage and similar services, on:

(a) Articles for the official use of the permanent mission;
(b) Articles for the personal use of the permanent represen-

tative or a member of the diplomatic staff of the permanent
mission or members of his family forming part of his house-
hold, including articles intended for his establishment.

2. The personal baggage of the permanent representative
or a member of the diplomatic staff of the permanent mission
shall be exempt from inspection, unless there are serious
grounds for presuming that it contains articles not covered
by the exemptions mentioned in paragraph 1 of this article, or
articles the import or export of which is prohibited by the
law or controlled by the quarantine regulations of the host
State. Such inspection shall be conducted only in the presence
of the person enjoying the exemption or of his authorized
representative.

51. The Drafting Committee had made only drafting
changes in the text of article 37. In the English version
of paragraph 1 (b), it had replaced the indefinite by the
definite article before "permanent representative". In
the French version of paragraph 2, it had replaced the
expression "sont exemptes" by "sont exempts". The
Committee had preferred the latter wording, which
appeared in several other places in the draft and which
indicated that the exemption was a matter of course; the
expression "sont exemptes" might give the impression
that some special action on the part of the host State was
required to give effect to the exemption.

52. The CHAIRMAN suggested that the Commission
adopt article 37.

Article 37 was adopted.

ARTICLE 38 (Laws of the host State and nationality)12

53. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 38.

54. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 38

Laws of the host State and nationality

Members of the permanent mission not being nationals of
the host State, and members of their families forming part
of their household, shall not, solely by the operation of the
law of the host State, acquire the nationality of that State.

55. Only the title of the article had been changed. The
Drafting Committee had thought that the Special Rap-
porteur's title, "Acquisition of nationality", dit not

faithfully reflect the content of the article, which dealt
rather with non-acquisition of nationality. After
hesitating between several forms of words, the Drafting
Committee had decided to propose the title "Laws of
the host State and nationality".
56. The Drafting Committee had also considered that
the article would be better placed between articles 40
and 41.
57. The Special Rapporteur had informed the Drafting
Committee that, in view of its importance, he intended
to expand the commentary on article 38. The Drafting
Committee would like the Special Rapporteur to clarify,
in the commentary, the meaning of the expression
"solely by the operation of the law of the host State".

58. Mr. ROSENNE said he was not satisfied either
with the title now proposed or with the original title.
Neither clearly reflected the contents of the article.
Perhaps, instead of referring to the laws of the host
State, the title should refer to non-acquisition of the
nationality of that State, but he was reluctant to propose
a negative formula.
59. Mr. YASSEEN said that the title proposed by the
Drafting Committee should be made more specific. It
would be going too far to talk of non-acquisition, so
he proposed "Laws of the host State and acquisition
of nationality". It should be specified in the commentary
that the word "laws" covered both laws in the strict
sense, and regulations and constitutional provisions.
60. He was glad to see that an important principle,
which had many practical consequences, had been
maintained in the form of a draft article.

61. Mr. CASTREN said that the title proposed by the
Drafting Committee was better than that chosen by the
Special Rapporteur, although he had followed the
example of the 1961 Optional Protocol concerning
acquisition of nationality.13 The wording proposed by
Mr. Yasseen was preferable, as it was more precise.
62. He agreed with the Drafting Committee' recom-
mendation regarding the position of the article.

63. Mr. BARTOS said he was not in favour either of
the title proposed by the Special Rapporteur or of any
short title which a priori implied a negative approach.
All that had to be precluded by the text was the forced
attribution of nationality by the application of jus soli
to persons who resided in the territory of the host State
only because of their diplomatic functions, in particular,
to tiie children of diplomats born in the territory. On the
other hand, the laws of the host State might apply when,
for example, the daughter of a diplomat married a
national of the host State, even if she enjoyed privileges
and immunities. The whole question needed further
detailed consideration.

64. Mr. RUDA said he approved of the substance of
article 38. He also considered that its provisions should
be part of the draft articles themselves, instead of
forming a separate optional protocol, like that to the
1961 Vienna Convention on Diplomatic Relations.

12 For previous discussion, see 996th meeting, para. 36. 13 See United Nations, Treaty Series, vol. 500, p. 224.
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65. He approved of the position proposed for the
article by the Drafting Committee.
66. The commentary should be fuller and more
explicit, since article 38 dealt with a problem of great
political and practical importance.
67. He agreed that the title should be changed, but he
did not favour a negative formula. Consideration might
perhaps be given to some such wording as "Laws of
the host State on the acquisition of nationality".

68. Mr. ALB6NICO said he was not satisfied with the
title. Article 38 was not an exhaustive study of the
problem of nationality; it referred only to certain mem-
bers of the permanent mission. Moreover, the article
itself should be worded in affirmative rather than in
negative terms, for it expressed a specific idea which
was to be found in international doctrine and practice
and could be generally accepted.
69. It might, perhaps, be useful to add a clause
definitely excluding from the operation of the law of the
host State such acts as marriage, adoption and legitima-
tion. In any case, some express reference to those cases
should be given in the commentary.

70. Mr. CASTANEDA (Chairman of the Drafting
Committee) said he understood the members' doubts
about the title. It was only for want of something better
that the Drafting Committee had decided on the wording
it had proposed to the Commission. Personally, he
believed that the core of article 38 was the non-acquisi-
tion of nationality, so that a negative formulation seemed
inevitable.

71. Mr. RAMANGASOAVINA said that the question
of the title was of secondary importance. It was the
wording of the article that would have to be changed,
in order to get rid of a negative form which seemed
to preclude all possibility of acquiring the nationality of
the host State, whereas, as had already been pointed
out, that possibility subsisted.
72. He suggested that the article be reworded to read:
"The laws of the host State cannot have the effect of
imposing the nationality of the host State on members of
the permanent mission through the mere fact of then-
presence in its territory". That would expressly preclude
the attribution of nationality based on jus soli, which
was the rule most often adopted when a territory became
independent.

73. Mr. USTOR suggested that the title of article 38
be redrafted on the lines of the titles of articles 34, 35,
36 and 37 to read: "Exemption from nationality
laws".

74. Mr. ALB6NICO said that the nationality laws of
many South American countries made an express excep-
tion in the case of foreign diplomats.

75. Mr. BARTOS said that the formerly very well-
known French jurist Andre Weiss, who had been an
authority on nationality, had considered nationality to
be a contractual relationship between the individual and
the State—an idea which had been contested even at that
time—and had firmly rejected all compulsory attribu-
tion of a nationality.

76. It was recognized, however, that States had the
right to make rules governing nationality within their
territory, and the only persons protected against the
compulsory attribution of nationality were diplomats
and their families. He wondered whether the Com-
mission could not adopt Mr. Ustor's proposal for the
title of the article. Either the title should be very vague,
in which case the content of the article had better be
worded with great precision, or the title should bring
out clearly that it was the compulsory attribution of
nationality which was ruled out. The nationality of the
host State could, of course, always be acquired by
voluntary naturalization or marriage.

77. The negative formula and the positive formula
both had their advantages and disadvantages, but he was
nevertheless prepared to support Mr. Ustor's proposal.

78. Mr. ELIAS said he agreed with Mr. Ustor that a
short, crisp title along the lines of those of the preceding
articles might be the best solution.
79. With regard to the article itself, he thought that the
present wording was not sufficient to cover cases where
the daughter of a member of the permanent mission
married a national of the host State and where, under
the laws of that State, foreign women were obliged to
take the nationality of their husbands. The text was not
satisfactory.

80. Mr. YASSEEN said he agreed that the text of the
article was not precise enough, considering what it was
intended to express. It was very seldom that nationality
was conferred solely by the operation of the law of the
host State; that would require a text providing that a
given person, designated by name, acquired the
nationality of the host State by virtue of that text.
Generally, the law provided that nationality was
acquired as a result of some specific fact or act, which
thus constituted a condition for operation of the law.
Fulfilment of that condition might be wholly involuntary,
as in the case of birth. In other cases, the person con-
cerned might have wished to acquire the nationality of
the State in question. His wish might either be express,
in the form of an application for naturalization, or
implied, as in the case of marriage. What the provision
in article 38 was intended to preclude was the possibility
of the host State imposing its nationality on members of
a permanent mission or on members of their family
without any wish for it on their part, express or implied.

81. In spite of his doubts about the wording, he was in
favour of keeping the article, because the text was in
conformity with that of the Vienna Protocol. The inten-
tion there had not been to state anything other than
what was now intended in article 38. That might be
explained in the commentary, with a reference to the
Vienna Protocol.

82. Mr. CASTANEDA (Chairman of the Drafting
Committee), speaking as a member of the Commission,
said he found the wording proposed by Mr. Ustor
felicitous, as it reflected the content of the article truly
and concisely. It also had the advantage of being con-
sistent with the preceding titles, particularly that of
article 34. There could perhaps be more precise ways of



154 Yearbook of the International Law Commission, 1969, Volume I

wording it, but that was hardly important in a title,
which only had to suggest the content of the article.
83. With regard to the substance, he entirely agreed
with Mr. Yasseen. Laws on nationality were always
brought into operation by a fact or an act. It would be
better, however, to keep to the wording of the Vienna
Protocol and reproduce the gist of the discussion in the
commentary. When Governments had sent in their com-
ments, the Commission could see whether the wording
need be changed.
84. Mr. ROSENNE said that Mr. Ustor's suggestion
for the title was a good one, but perhaps a little too
short; a better wording might be: "Exemption from the
application of the nationality legislation of the host
State".
85. With regard to the substance of the article, while
appreciating the scruples of certain members, he con-
sidered that it was drafted with reasonable correctness;
the word "solely", in particular, clearly indicated that
it was meant to operate as a kind of reservation.
Moreover, as to the possible marriage of a daughter of
a member of the permanent mission to a national of the
host State, it might be asked whether by virtue of that
marriage she ceased to be a member of the household of
the exempted person.

86. Mr. KEARNEY said there appeared to be a
fundamental weakness in article 38, since in the hypo-
thetical case of the marriage of a daughter of a member
of the permanent mission to a national of the host State,
Mr. Elias and Mr. Yasseen had interpreted it in entirely
different ways. As Mr. Rosenne had pointed out, the
interpretation of the article hinged on the one word
"solely", since in the absence of that word, the legal
situation would be quite different. Consequently, while
appreciating the fact that the article was based on the
corresponding provision of the Optional Protocol to the
Vienna Convention on Diplomatic Relations, he
wondered whether it was not susceptible of various
interpretations and therefore in need of some correction.

87. Mr. ALB6NICO proposed that article 38 be
redrafted to read:

"The nationality of members of the permanent mis-
sion and of their families forming part of their
household who are not nationals of the host State
shall not undergo any change solely by the operation
of the law of that State except by an express declara-
tion to the contrary".

88. The CHAIRMAN, speaking as a member of the
Commission, said that, when the situation was similar,
he was in favour of keeping to the wording that had
already been adopted. Article 38 was worded, mutatis
mutandis, like article II of the 1961 Vienna Protocol.
That article certainly had the meaning that the Special
Rapporteur gave to article 38 of his draft. If the Com-
mission wished to keep to that interpretation, therefore,
it should not alter the wording. It should alter the text
only if it had good reason to do so.

89. With regard to the title, he assumed that Mr. Ustor
would have no objection to using the term "nationality

legislation" rather than "nationality laws" in the English
version, since the word "legislation" had already been
used in the title of article 34, which the Commission had
just adopted. Moreover, it had not been thought
necessary to add the words "of the host State" in the
titles of previous articles; the title was clear enough
without that detail.

90. Mr. YASSEEN said that article 38 raised a prob-
lem of law-making policy which concerned the Com-
mission's work as a whole. The Commission should not
depart from the Vienna text when dealing with similar
situations. To use a different text might give the
impression that the Commission had adopted a different
solution. The wording of the Vienna Protocol might
perhaps not be very felicitous, but it was agreed that it
gave a clear idea of what was intended.

91. Mr. ROSENNE said he now thought that the
Commission should retain the title adopted by the
Special Rapporteur, which had been based on the
Optional Protocol to the Vienna Convention on Diplo-
matic Relations, Moreover, it should be remembered
that the words "the operation of the law of the host
State" were not necessarily limited to the nationality
laws of the host State. The Commission should not take
a hasty decision, but should reflect further on the article
until the next meeting.

92. The CHAIRMAN, speaking as a member of the
Commission, pointed out that according to article 1,
sub-paragraph (/),14 the expression "members of the
permanent mission" meant "the permanent represen-
tative and the members of the staff of the permanent
mission". According to the definition in sub-paragraph
(g) of the same article, the "members of the staff of the
permanent mission" comprised all the members of the
staff except persons in the private service of members.
Hence those were the persons to whom article 38
applied. There was no difference between it and the
Vienna Protocol.

The meeting rose at 6.10 p.m.

14 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
Chapter II, section E.

1021st MEETING

Wednesday, 16 July 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Cartaneda,
Mr. Castren, Mr. Elias, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Nagendra Singh, Mr. Ramangasoavina, Mr. Ro-
senne, Mr. Ruda, Mr. Tammes, Mr. Ustor, Mr. Yasseen.


