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all the general rules of the law of treaties. And that
impression would be contrary not only to the opinion
of the Commission, but also to that of the International
Court of Justice, which had ruled that the articles of
the Vienna Convention which had been adopted unani-
mously represented general international law.7

81. Mr. BARTOS said that there was a big difference
between repetition of provisions already in force, and
reference to such provisions. In the first case, the pro-
visions could be given another interpretation according
to the position they occupied and the meaning they bore
in the convention into which they were introduced, even
if they were reproduced literally. In the second case,
where the provisions were merely referred to, they had
to be interpreted according to their meaning in the con-
vention from which they were taken. Sometimes it was
necessary to modify rules borrowed in that way, because
the law was constantly developing.

82. In the case in point, the Special Rapporteur's
intention had been to refer to certain articles of the
Vienna Convention, without making any change in them.
He approved of that method for the purposes of article 9,
but it was important that the Commission should take a
decision on the general question of legislation by
reference.

83. Sir Humphrey WALDOCK (Special Rapporteur)
said it was only by accident that the topic of the succession
of States in respect of treaties had not been dealt with
as a part of the law of treaties. He himself had always
thought that it belonged in the law of treaties, but owing
to lack of time he had been unable to include it in his
draft and a reservation had accordingly been made with
respect to it at the Vienna Conference.

84. He suggested that article 9 be referred to the
Drafting Committee, which should also consider the
question of the general articles that would ultimately form
Part I of the draft, concerning which he would shortly
submit a paper.

It was so agreed?

The meeting rose at 6 p.m.

7 I.CJ. Reports 1971, p. 47.
8 For resumption of the discussion see 1187th meeting, para. 26.
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(A/CN.4/202; A/CN.4/214 and Add.l and 2; A/CN.4/224 and Add.l;

A/CN.4/249; A/CN.4/256)

[Item 1 (a) of the agenda]
(continued)

ARTICLE 10

1. Article 10

Succession in respect of an election to be bound by part of a multi-
lateral treaty or of a choice between differing provisions

1. Except as provided in paragraphs 2 and 3, when the consent
of a new State to be bound by a multilateral treaty is established by
means of a notification of succession, it shall be considered as
maintaining its predecessor's:

(a) Election, in conformity with the treaty, to be bound only by
a part of its provisions; or

{b) Choice, in conformity with the treaty, between differing
provisions.

2. The new State, when notifying its succession, may declare
its own election in respect of parts of the treaty or its own choice
between differing provisions under the conditions laid down in the
treaty for making any such election or choice.

3. After having notified its succession to the treaty, the new
State may exercise, under the same conditions as the other parties,
any right provided for in the treaty to withdraw or modify any such
election or choice.1

2. The CHAIRMAN invited the Special Rapporteur to
introduce article 10 (A/CN.4/224).

3. Sir Humphrey WALDOCK (Special Rapporteur)
said that the questions raised by article 10 were similar
to those relating to article 9. The practice in the matter,
which had been illustrated in his commentary by refer-
ences to, inter alia, the 1949 Convention on Road
Traffic, the 1951 Convention relating to the Status of
Refugees and, the General Agreement on Tariffs and
Trade, was quite widespread; it was largely the practice
of the Secretary-General of the United Nations and some
other depositaries.

4. It seemed essential to have some such rule as the
one he proposed. The presumption in article 10, which
was analogous to that in article 9, was inherent in the
very notion of succession. It was only logical, therefore,
to preserve the choice which had been made by the
predecessor State unless its successor stated something
to the contrary.

5. At the same time, it was desirable to give the new
State an opportunity to review the situation and to make
a choice or an election if it so desired. Once its choice
had been made, however, the new State, having com-
mitted itself, should be considered as being in the same
position as the other parties with respect to any right
provided for in the treaty to withdraw or modify its
election or choice.

6. Mr. BEDJAOUI said he accepted paragraph 1 of
article 10, but had some doubts about paragraphs 2
and 3. As the Special Rapporteur had said, article 10
was based on the same principle as article 9, namely, the

1 For commentary see Yearbook of the International Law Com-
mission, 1970, vol. II, pp. 52 et seq.
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logical presumption of the maintenance of the prede-
cessor State's election or choice. Unless the successor
State expressed its will to the contrary, it was natural
that there should be continuity. In that respect, he fully
shared the Special Rapporteur's views, in particular those
expressed in paragraph (8) of the commentary.

7. He hesitated to accept paragraph 2, not because he
contested the Tightness of the substantive solution it
contained, but because it seemed to be only just on the
borderline of State succession. He agreed, however, that
it might be useful.
8. He had stronger doubts about paragraph 3, which
provided that, once it had made its notification, the suc-
cessor State must be considered a party to the treaty
and was therefore fully entitled to withdraw or modify
any prior election or choice. That was a statement of the
obvious. Perhaps the Special Rapporteur had wished to
include it because he feared that the successor State's
commitment by notification might be regarded as irre-
vocable. But he saw no need for the provision, unless it
was to answer the question how a successor State which
had elected to be bound by only one part of the treaty
should proceed if it subsequently wished to be bound
by another part. Should it proceed by accession or by
notification? That question would justify paragraph 3.
Personally, he considered that once a successor State
had notified its succession and made an election or choice
on its own behalf, it was a party to the treaty on the same
footing as the other parties and enjoyed the rights con-
ferred on all States.

9. Mr. RAMANGASOAVINA said that articles 9
and 10 were based on the same principle, namely, the
presumption that the successor State accepted the situa-
tion created by the predecessor State and that it was on
the strength of the legal situation of the predecessor
State as a party to a multilateral treaty that the successor
gave its consent to be bound by that treaty. The pre-
sumption of acceptance in article 10 should apply not
to the original treaty, but to the treaty as signed by the
predecessor State, which meant taking into account the
elections and choices that the successor State inherited.
Paragraph 1 therefore presented no difficulty.
10. With regard to paragraph 2, he shared Mr. Bed-
jaoui's opinion. There was no longer any need to invoke
the situation created by the predecessor State. The suc-
cessor State was in the position of a State which acceded
to an existing treaty and became a party to it on its own
behalf. However, the form in which paragraph 2 was
drafted made it acceptable.
11. Paragraph 3 quite rightly placed the successor State
in the same position as any other party to a multilateral
treaty. Paragraphs 1, 2 and 3 faithfully reflected the logical
position of the successor State, which could either accept
the situation created by the predecessor State without
change, or exercise complete freedom of election or
choice on its own behalf, or subsequently modify any
prior election or choice as it pleased. Article 10, as sub-
mitted by the Special Rapporteur, was therefore
acceptable.

12. Mr. RUDA said that article 10 was based on the
same premise as that established in article 9. An election

or choice made by the predecessor State in regard to
parts of the treaty would continue to apply in respect of
the same territory, subject only to an express statement
to the contrary by the successor State, as indicated in
paragraphs 2 and 3.

13. He fully supported the Special Rapporteur's text
for article 10, but would suggest that, on the lines of
article 17 of the Vienna Convention on the Law of
Treaties,2 it might be slightly expanded to include some
such clause as "without prejudice to the reservations
expressed in article 9".

14. Mr. SETTE CAMARA said that article 10 dealt
with cases of the partial application of treaties arising
from sources other than unilateral reservations. Those
were the cases referred to in article 17 of the Vienna
Convention, in which the treaty itself permitted the
parties to be bound by only part of its text. In such cases
it was only normal for the parties to choose the provisions
by which they would be bound.
15. Article 10 was in conformity with sound logic. It
established the presumption that the new State availed
itself of the faculty of notifying succession to participation
in the treaty on the same footing as the predecessor State.
That presumption was established for the benefit of both
the successor State and the other parties to the treaty,
which shared the same interest in its continuity. At the
same time, however, the succession should not, as the
Special Rapporteur had pointed out in paragraph (9)
of his commentary, be conceived of as "an automatic
stepping into the shoes of the predecessor" but rather as
"an option to continue the territory's participation in the
treaty by an act of will establishing consent to be bound".
16. Paragraph 2 preserved the absolute freedom of the
successor State to make its own election in respect of
parts of the treaty, or its own choice between differing
provisions of the treaty, if it so chose, provided always
that the treaty itself admitted partial application. Para-
graph 3 placed the new State on the same footing as the
other parties in regard to the exercise of any right pro-
vided for in the treaty to withdraw or modify any such
election or choice.
17. The Special Rapporteur's text preserved the decisive
element in treaty making, namely, the will of the party,
in the present case the new State, which should be free
either to accept the partial application of the treaty as
it had been accepted by its predecessor State, or to
establish its own election and choice of the provisions by
which it intended to be bound upon notifying its suc-
cession. Article 10 followed faithfully the philosophy of
the draft articles as a whole, and he had no difficulty in
supporting it.
18. Mr. BARTOS" said he congratulated the Special
Rapporteur on the wisdom of his proposals, which, in
article 10, were presented even more clearly than in
previous articles. The general presumption in favour of
continuity, as stated in paragraph 1, was perfectly correct.

2 See Official Records of the United Nations Conference on the
Law of Treaties, Documents of the Conference (United Nations
publication, Sales No. E.70.V.5), p. 291.
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In paragraph 2 the opposite presumption—that the suc-
cessor State might, after notifying its succession, declare
its own election or choice irrespective of or even contrary
to that of the predecessor State—freed the new State of
any restriction which might have been imposed on it by
the will of the predecessor State under the terms of the
treaty. In other words, the new State was free to consider
itself an original party to the treaty without, however,
having the right to infringe its provisions.

19. Paragraph 3 served a useful purpose. It was well to
emphasize that the successor State was bound by prior
elections and choices, but was free to withdraw or modify
them on the same conditions as the other parties—always
within the limits laid down by the treaty itself. Article 10
was of very great importance for Slates created by decol-
onization; their right not to be bound by the decisions
of the predecessor State appeared even more clearly from
article 10 than from the preceding articles.

20. Mr. YASSEN said that article 10 was well
balanced. The presumption in paragraph 1 that a State
which notified its succession accepted the treaty as
bequeathed to it by its predecessor, that was to say,
together with the choices and elections made by the pre-
decessor, was reasonable. The faculty of modifying the
elections and choices, provided for in paragraph 2, was
well-founded. Indeed, any new State should be able to
adapt its contractual situation to its particular circums-
tances. Lastly, by placing the new State on an equal
footing with the other parties to the treaty, paragraph 3
rightly abolished a privilege which was no longer justified.
Article 10 as a whole was therefore entirely acceptable.

21. Mr. AGO said that he supported the spirit and
content of article 10 unreservedly, but would like the
wording to be modelled on that of article 17 of the Vienna
Convention on the Law of Treaties.

22. Mr. HAMBRO said he had no criticism whatever
of article 10 as presented by the Special Rapporteur.

23. Mr. USHAKOV said that the absence of any
reference in article 10 to the agreement of the other
contracting parties, which was provided for in article 17
of the Vienna Convention on the Law of Treaties, showed
that article 10 related only to general, not to restricted
multilateral treaties. Perhaps the words "if the treaty
so permits" should nevertheless be inserted, as in article 17
of the Vienna Convention.

24. He saw no reason for choosing to interpret the
silence of a State when it was possible to be explicit.
Consequently, he could not accept paragraph 1. There
was nothing to prevent a State from declaring its inten-
tions clearly when it notified its succession.

25. Mr. NAGENDRA SINGH said that in general he
agreed with the text presented by the Special Rapporteur,
although, as Mr. LJshakov had pointed out, silence should
not be taken as consent and perhaps some more precise
formulation would be an improvement.

26. Mr. USTOR said that the main rule in article 10
seemed to be stated in paragraph 2, which provided that
the new State was free to follow its predecessor's choice
or not, as it saw fit. Since that was obviously the main
rule, and since paragraph 1 stated what was rather an

exception to it, he suggested that the order of para-
graphs 1 and 2 be reversed.

27. Mr. TSURUOKA said he agreed with Mr. Ustor.
When considering article 9, the Drafting Committee
would certainly take the point into account.

28. Sir Humphrey WALDOCK (Special Rapporteur),
referring to Mr. Ustor's suggestion, said that he had
placed paragraph 1 first because that order made it more
plausible to accept article 10 as part of the law of suc-
cession. If paragraph 2 had been placed first, it would
have stood out as a rather abrupt departure from all
notions of succession.

29. It had been argued that the new State should make
its own choice of the part or provision of the treaty by
which it proposed to be bound, but it would be a mistake
to imagine that a new State would always do that. It
would naturally assume that it was notifying its succession
to the treaty as the treaty had applied to its territory prior
to its independence.

30. On balance, therefore, he thought that he had been
correct in first expressing article 10 in terms of succession
and thus giving the new State the necessary freedom with
respect to its election or choice. Once that had been done,
the new State, as Mr. Yasseen had said, should no longer
be in a privileged position.

31. He agreed that the Drafting Committee should
consider the possibility of including some such clause
as "without prejudice to the provisions regarding reserva-
tions contained in article 9", which would be analogous
to article 17, paragraph 1, of the Vienna Convention.

32. Mr. USHAKOV said he did not share the view that
silence was the primary element in the succession. On the
contrary, he thought the primary element was the noti-
fication of succession, in other words, the possibility of
becoming a party by notification and not by some other
procedure. That was why he considered that paragraph 1
was not the key provision of either article 10 or arti-
cle 9.

33. Sir Humphrey WALDOCK (Special Rapporteur)
said he could agree that the new State succeeded to a right
of notification, but the whole question in article 10 was
what, precisely, the new State's notification of succession
related to.

34. Mr. BARTOS said that, like Mr. Ushakov, he
thought the essential element was succession proper, pro-
vided it was associated with the possibility of an expres-
sion of will, failing which the succession would be auto-
matic and definitive.

35. The Special Rapporteur had proposed two para-
graphs which allowed the successor State to make the
declarations needed to establish the conditions of suc-
cession; the situation was rather like succession under
beneficium inventorii in civil law. Succession remained the
essential element; the difference lay in succession with or
without conditions.

36. Mr. NAGENDRA SINGH said he wished to make
it clear that he agreed with Mr. Ushakov that silence
should not be taken as signifying consent in questions of
notification.
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37. The CHAIRMAN said that, if there were no objec-
tion, he would take it that the Commission agreed to
refer article 10 to the Drafting Committee.

It was so agreed.3

ARTICLE 11
38. Article 11

Procedure for notifying succession in
respect of a multilateral treaty

1. A notification of succession in respect of a multilateral treaty
made under article 7 or 8 shall be in writing and shall be transmitted
by the new State to the depositary, or if there is no depositary, to
all the parties or, as the case may be, to all the contracting States.

2. If the notification is not signed by the Head of State, Head of
Government or Minister for Foreign Affairs, the representative of
the State transmitting it may be called upon to produce full powers.*

39. The CHAIRMAN invited the Special Rapporteur
to introduce article 11 of his draft (A/CN.4/224/Add.l).
40. Sir Humphrey WALDOCK (Special Rapporteur)
said he wished first to draw attention to the definition
given in the new text of article 1, sub-paragraph (f),
which read: '"Notify succession' and 'notification of
succession' mean in relation to a treaty any notification
or communication made by a successor State whereby
on the basis of its predecessor's status as a party, con-
tracting State or signatory to a multilateral treaty, it
expresses its consent to be bound by the treaty".5 There
might be some difficulty about the interpretation of the
words "consent to be bound" until the Commission had
taken a decision on the question of succession in respect
of signature, but for the time being that was a matter
which could be left to the Drafting Committee.

41. Article 11 attempted to state the formalities which
were required for notification. Paragraph 1 provided that
such notification should be in writing and should "be
transmitted by the new State to the depositary, or if
there is no depositary, to all the parties or, as the case
may be, to all the contracting States". The words "con-
tracting States", which followed the language used in the
Vienna Convention, were designed to cover cases in
which the treaty was not yet in force.

42. Paragraph 2 dealt with the question of the proof
of authority to make the notification; it provided that,
if the notification was not signed by the Head of State,
Head of Government or Minister for Foreign Affairs,
the representative of the State transmitting it "may be
called upon to produce full powers". Whether the latter
requirement was too strict might conceivably be a matter
for discussion, but some safeguards were obviously
needed by the depositary; he believed that that require-
ment reflected the practice of the Secretary-General as
depositary and was desirable.

43. In drafting the article, he had been mainly guided by
article 67 of the Vienna Convention, on instruments for
declaring invalid, terminating, withdrawing from or

3 For resumption of the discussion see 1187th meeting, para. 33.
1 For commentary see Yearbook of the International Law Com-

mission, 1970, vol. II, pp. 54 et seq.
6 Ibid., p . 28.

suspending the operation of a treaty. The context was
admittedly different in the two cases, but the problems
of providing safeguards for the depositary was the same.
44. Mr. USHAKOV said that article 11 was not as
simple as it appeared. In the first place, articles 9 and 10
were not mentioned, which raised a question of inter-
pretation.
45. Secondly, the article was presumably applicable to
general multilateral treaties as well as restricted multi-
lateral treaties. And since it provided that the notification
of succession should be transmitted to the depositary, the
obligations of the depositary should have been stated.
It was not sufficient in the present case to apply the pro-
visions of the Vienna Convention, which, moreover,
referred to cases other than succession.
46. The article also provided that if there was no depo-
sitary, the notification should be transmitted to all the
parties. That provision obviously applied only in the case
of restricted multilateral treaties, but it nevertheless raised
the problem of the date of the succession, not to mention
that it would be well to say what attitude the other parties
might adopt.
47. In his view, it was always necessary to draft separate
provisions for general multilateral treaties and restricted
multilateral treaties. As it stood, article 11 was only the
embryo of what it should be.
48. Mr. SETTE CAMARA said he supported the text
proposed, by the Special Rapporteur for article 11, which,
by requiring the notification to be made in writing,
established the minimum degree of formality that should
be observed by any new State assuming the obligations
of a treaty concluded by its predecessor. Oral agreements
had been declared to be outside the scope of the Vienna
Convention, and obviously could not be included in the
present case. The practice of some depositaries, who
were prepared to accept notification even by cable, seemed
very liberal, but the Special Rapporteur had acted wisely
in insisting on the written form.
49. Paragraph 2, by requiring the representative of the
State transmitting the notification to produce full powers
if it was not signed by the Head of State, Head of Govern-
ment or Minister for Foreign Affairs, also established the
necessary minimum degree of formality.
50. Sir Humphrey WALDOCK (Special Rapporteur)
replying to Mr. Ushakov, said he had repeatedly accepted
that it was necessary to include a provision on restricted
multilateral treaties. Article 11, however, dealt with a
relatively narrow point and there seemed to be no need
to refer to articles 9 or 10.
51. He thought that it would be a mistake to state in
article 11 the exact steps which should be taken by the
depositary, since the latter could normally be relied on
to do what was expected of it.
52. Mr. USHAKOV said that despite the existence of
the Vienna Convention and its provisions on the obliga-
tions of depositaries in general, a great many treaties
contained special clauses on the subject. It would be
a pity to sacrifice precision for the sake of brevity.
53. Sir Humphrey WALDOCK (Special Rapporteur)
said he could not agree with Mr. Ushakov's argument,



1168th meeting—30 May 1972 103

since the final clauses even of the Vienna Convention
contained nothing about the duties of depositaries. It was
not normal in the final clauses of a treaty to include
references to the duties of the depositary with respect
to many of the acts, e.g. notices of termination, which
affected the operation of the treaty, unless there were
special reasons for doing so. Articles 76, 77 and 78 of the
Vienna Convention stated what was accepted as the
general law concerning the functions and duties of depo-
sitaries and it should be enough to rely on those articles.

54. The CHAIRMAN, speaking as a member of the
Commission, said that there was generally some such
clause in certain unusual treaties, such as nuclear limita-
tion treaties, for which there was a number of depositaries.

55. Sir Humphrey WALDOCK (Special Rapporteur)
said that in article 11 he had thought it right to follow
the general practice of the Commission.
56. Mr. RUDA said he was in full agreement with
article 11, though he thought that in its commentary to
the article, the Commission should make it clear that
only the competent authorities of a new State should be
entitled to commit the State with respect to the notifica-
tion of succession.

57. The CHAIRMAN said that, if there were no objec-
tion, he would take it that the Commission agreed to
refer article 11 to the Drafting Committee.

It was so agreed.6

ARTICLE 12
58. Article 12

Legal effects of a notification of succession
in respect of a multilateral treaty

1. A notification of succession establishes the consent of a new
State to be bound by a multilateral treaty:

(a) If there is a depositary, upon its receipt by the depositary;
(6) If there is no depositary, upon its receipt by each party or,

as the case may be, contracting State.

2. When, in conformity with paragraph 1, the consent of a State
to be bound by a treaty is established:

(a) On a date before the treaty has come into force, the treaty
enters into force in accordance with article 24, paragraphs 1 and 2,
of the Vienna Convention and article 8, paragraph 2, of the present
articles;

(b) On a date after the treaty has come into force, the treaty
enters into force for that State on that date, unless the treaty other-
wise provides.

3. In a case falling under paragraph 2 (6), the provisions of the
treaty bind the new State in relation to any act or fact which takes
place or any situation which exists after the date of the succession,
unless an intention that they should be binding upon it from an
earlier date appears from the treaty or the notification or is other-
wise established.'

59. The CHAIRMAN invited the Special Rapporteur
to introduce article 12 of his draft (A/CN.4/224/Add.l).

60. Sir Humphrey WALDOCK (Special Rapporteur)
said that the provisions of article 12 covered a number

6 For resumption of the discussion see 1187th meeting, para. 38.
7 For commentary see Yearbook of the International Law Com-

mission, 1970, vol. II, pp. 56 et seq.

of different points, some of them complex. It might
therefore ultimately prove desirable to separate them,
for example, by making paragraph 3 into a separate
article.

61. The rules on the legal effects of a notification of
succession to a multilateral treaty, as set out in the article,
took account of the provisions of article 78 (Notifications
and communications), article 16 (Exchange or deposit of
instruments of ratification, acceptance, approval or
accession), article 24 (Entry in force) and article 28
(Non-retroactivity of treaties) of the Vienna Convention
on the Law of Treaties, as explained in paragraph (1) of
the commentary.
62. With regard to the reference in paragraph 2 (a) to
certain of those provisions, on reflexion he thought it
might be preferable to set out clearly the rules contained
in article 24, paragraphs 1 and 2 of the Vienna Conven-
tion. The mention of article 8, paragraph 2 of the draft
was not absolutely necessary and could perhaps be
dropped. The Drafting Committee would no doubt
consider those questions.

63. Paragraph 1 stated the rule that a notification of
succession to a multilateral treaty took effect from the
moment when it was received by the depositary or, where
there was no depositary, by each party or contracting
State. That rule was based directly on the provisions
or article 16 of the Vienna Convention.

64. Paragraph 2, on entry into force, was similarly
based on the relevant provisions of the Vienna
Convention.

65. Paragraph 3 dealt with the very difficult question of
the temporal aspect of the effects of a notification in a
case falling under paragraph 2 (b). The Commission
would have to decide whether it wished to adopt the rule
in paragraph 3, which allowed the new State to express
an intention to vary the date on which the treaty would be
effectively binding upon it. The rule was that the treaty
operated from the date of succession, that was to say,
the date on which the new State had attained its indepen-
dence, unless if was clearly the intention of the new State
to bind itself from a different date.

66. In the commentary to the article, he had given
details of the practice of States. It was not at all un-
common for a new State to declare its intention to regard
the treaty as applying uninterruptedly in its territory as
from the date when it had been extended to that territory
by the predecessor State. Examples of that type of
declaration were given in paragraph (11) of the com-
mentary.

67. The question also arose whether to apply to a noti-
fication of succession, by analogy, a treaty provision
prescribing a period of delay for entry into force—which
might sometimes be several months—after the deposit
of an instrument of ratification, accession, acceptance or
approval. On the basis of existing practice, that question
should be answered in the negative: a new State should
be considered as having been a party to the treaty from
the date of independence, regardless of any such period
of delay that might be specified in the treaty for cases
of ratification, etc. Clauses of that kind should be
regarded as inapplicable, because the right of the new
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State derived from succession and not from the treaty
itself.
68. Mr. USHAKOV said that article 12 raised questions
both of form and of substance.
69. As far as the form was concerned, he noted once
again that the method of drafting by reference was un-
satisfactory. Paragraph 2 (a) referred to the first two
paragraphs of article 24 of the Vienna Convention, which
concerned "the negotiating States", not the new State
notifying its succession, which had not, of course, taken
part in the negotiation of the treaty.

70. The last clause of paragraph 3 contained the expres-
sion "an earlier date". If it was a date prior to the suc-
cession that the Special Rapporteur had in mind, that
clause was not acceptable, since the new State had not
existed before the succession.
71. In paragraph 1 (b), it should be made clear who was
to determine that each party had received the notification
of succession and how that fact was to be established.
72. As to the substance, article 12 was intended to
regulate the legal effects of a notification of succession.
But the article should deal only with the date of entry
into force of a multilateral treaty for the successor State;
the legal effects should already have been set out in the
substantive provisions relating to notification, namely,
articles 7 and 8.
73. Both article 12 and the preceding articles had been
drafted only from the standpoint of the new State; they
did not state the consequences of a notification of suc-
cession for the other parties to the treaty. In the case of
a general multilateral treaty, not only the new State, but
all the other States parties to the treaty were automatically
bound. In the case of a restricted multilateral treaty, on
the other hand, the other parties had to consent to be
bound by the treaty. Consequently, he must once again
stress the need to devote separate articles to restricted
multilateral treaties and general multilateral treaties.
74. Mr. BEDJAOUI said that, in principle, he sup-
ported the Special Rapporteur's proposed text for
article 12. The questions it dealt with were very complex
and could be summarized in the following terms: in the
case of a treaty already in force, legal rights and obliga-
tions came into existence only on receipt of the notification
by the successor State, whereas if the treaty was not yet
in force, the successor State was in the same situation as
the other State. In the latter case, article 8, paragraph 2,
of the draft was applicable.
75. When a treaty provided for a certain period of
delay, that period should not be enforceable against the
successor State, because its right to become a party
derived from the succession, not from the treaty. On that
point, he fully agreed with the Special Rapporteur.
76. In paragraph (7) and the following paragraphs of
his commentary the Special Rapporteur mentioned
various dates which might be adopted as the date of
entry in force of a multilateral treaty for a successor
State. The successor State might be considered as bound
by the treaty from the date on which it had been extended
to its territory by the predecessor State, that was to say
prior to its own existence, or from the date of its accession

to independence, the date of its admission to an inter-
national organization or the date of its notification of
succession.
77. All such questions of applicability depended on the
intention of the parties and, principally, on that of the
successor State. In order to avoid going into unnecessary
detail, he suggested the following wording: "Failing the
establishment of any contrary intention, the treaty applies
from the date of notification of the succession".

78. The CHAIRMAN asked the Special Rapporteur
whether the words "the date of the succession", in para-
graph 3, were to be interpreted as meaning "succession
of the State" or "succession to the treaty".

79. Sir Humphrey WALDOCK (Special Rapporteur)
said that, in accordance with the provisions of sub-
paragraph (a) of article 1 (Use of terms)8 the term
"succession" had to be construed as meaning the fact
of the replacement of one State by another in the com-
petence to conclude treaties with respect to a given terri-
tory. He realised that, in the present context, and in view
of the meaning attached to the term "notification of
succession", the language was somewhat ambiguous.
The Drafting Committee would no doubt try to clarify
that point.
80. Mr. REUTER said that article 12 went to the heart
of the problem. As Mr. Ushakov had observed, it did
not just fix the date of entry into force of a multilateral
treaty for a new State. By explaining that certain provi-
sions of a treaty could be overridden because the situation
was considered from the standpoint of succession to a
treaty rather than from that of the general law of treaties,
the Special Rapporteur had conveyed that article 12
dealt with the effects of succession.
81. On several occasions Mr. Ago had said that the
proposed convention would be pointless unless differ-
ences were established between the fact of becoming a
party to a treaty by means of succession and the fact of
becoming a party under the general law of treaties. The
simplified wording proposed by Mr. Bedjaoui, which
disregarded that distinction, would be open to criticism.
Personally, he saw no objection to succession to a treaty
taking place despite certain provisions of that treaty, but
the Commission had not yet taken a final position on
the respective roles of the law of treaties and the law of
succession.
82. As Mr. Ushakov had pointed out, it was important
to decide in which article the legal effects of a notification
of succession should be set out. The last clause of para-
graph 3 of article 12 referred to a number of legal sources:
the treaty, the notification, and an intention "otherwise
established" which, the Special Rapporteur had explained,
meant a private agreement between the parties. In his
opinion it was impossible to refer to the treaty as a legal
source and at the same time set aside some of its
provisions.
83. It appeared from article 7, sub-paragraph (c) that a
new State could not simply notify the parties to a res-
tricted multilateral treaty that it considered itself to be

8 Op. cil., 1969, vol. II, p. 50.
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a party to that treaty; the consent of all the parties was
also necessary. That was probably the case which the
concluding phrase in article 12 was intended to cover. If
that was so, the article concerned not only the legal
effects of a notification, as its title indicated, but also the
legal effects of the consent of all the parties.

84. Those members of the Commission who wished to
set aside certain rules of the treaty because the draft dealt
with succession should make it clear whether what they
had in mind was the rules relating to the group of States
which might become parties to the treaty when it took
legal effect, or the rules relating to the rights of third
States. For if mere notification could change the date
when the treaty produced legal effects, as it would appear
from the end of paragraph 3, the notification would have
a certain retroactive effect which could be prejudicial to
third States. Although that consequence was acceptable
in certain cases, particularly cases of decolonization, it
called for caution in others.

85. He hoped the Commission would make it clear
whether article 12 should deal with dates or legal effects
and that in all cases it would give very precise directions,
without which the provision might give rise to serious
difficulties.

86. Mr. ROSSIDES said that paragraphs 1 and 2 of
article 12 did not give rise to any special problems. The
difficulties arose with regard to the provisions of para-
graph 3, taken in conjunction with those of para-
graph 2 (b).

87. There were three important dates to be considered:
the first was the date of entry into force of the treaty
itself; the second was the date of the succession, or the
attainment of independence by the new State; the third
was the date of notification by the new State of its consent
to be bound by the treaty.

88. He noted that the great majority of members of the
Commission were of the opinion that the new State
should be bound only by its own act of notification. It
would have been logical to consider that such a noti-
fication did not have retroactive effect. Nevertheless, it
was proposed, in paragraph 3, to give it such effect if the
new State so wished. Personally, he would be prepared
to accept that retroactive effect as stated in the first part
of paragraph 3, ending with the words "or any situation
which exists after the date of succession"; but he had
misgivings about the concluding proviso: "unless an
intention that they should be binding upon it from
an earlier date appears. . ." . Did "earlier date", in
that context, mean the date of entry into force of the
treaty ?

89. Sir Humphrey WALDOCK (Special Rapporteur)
said that in drafting the rules in article 12 he had, as
usual, based himself on the existing practice. There were
in fact cases of notifications of succession that had been
made expressly effective as from a particular date, usually
later than the date of succession. In a few cases, the new
State had declared its intention to accept responsibility
for the application of the treaty as from a date earlier
than the date of succession. Declarations of that kind
were, for example, to be found in connexion with such
conventions as that for the Protection of Literary and

Artistic Works, mentioned in paragraph (11) of his
commentary.

90. In such situations he saw no need to set aside the
clearly expressed intention of a new State on the logical
argument that it had not been in existence prior to
independence. The case was one of succession to obliga-
tions and rights arising from a treaty.

91. The CHAIRMAN, speaking as a member of the
Commission, said he agreed with the underlying philo-
sophy of paragraph 3, which accorded with the Com-
mission's general position on succession. At the same
time, he realized that the provisions of that paragraph
raised a number of questions with regard to the other
parties to a multilateral treaty. One of them was the
question of the obligations, if any, incumbent upon the
depositary and the other parties to the multilateral treaty
during the period which preceded a notification of suc-
cession with retroactive effect. Would the depositary be
obliged to send all notifications relating to the treaty to
the successor State in expectation of a possible notification
of succession with retroactive effect ?

92. For the other parties to a multilateral treaty, the
question arose whether they were under an obligation
not to take any action that might hinder the new State
from becoming a party to the treaty. Were those parties
under an obligation of good faith of the kind provided
for in article 18 of the Vienna Convention on the Law
of Treaties ?

93. His own feeling was that it would be going too far
to impose such obligations on the parties for an unlimited
time. The new State should be given a reasonable time-
limit in which to take advantage of the provisions of
paragraph 3. If it made a notification of succession
within, say, twelve months, it would be allowed to give
the notification retroactive effect and could then invoke
the rule of non-frustration against the States parties to
the treaty. If, on the other hand, the new State allowed
that period to elapse, it would no longer enjoy the rights
set forth in article 12 and could then only make a declara-
tion of accession of the ordinary kind; an accession by a
new State would not, of course, involve all the problems
that arose with regard to a declaration of succession under
article 12.

The meeting rose at 1 p.m.
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