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complicated by the diversity of the situations to be
considered and by the poverty of the legal language.
74. The term "union of States" was very ambiguous
because as a general rule it was applied primarily to
organizations like the League of Nations or the United
Nations, which were specifically excluded from the pre-
sent topic. The unions dealt with in article 19 were not
unions in international law, but unions in constitutional
law which, seen from outside, appeared to form a single
State. That was why he was very dubious about the use
of the term "union of States".
75. When two or more States entered into an associa-
tion, the results could be very different according to the
case. The Swiss cantons, for instance, retained, to some
extent, a separate international personality; Bavaria had
enjoyed some limited international capacity and had still
been a subject of international law in the German Em-
pire; but the constituent States of the United States of
America were States only under constitutional law. In
the case of Italy, the former States had disappeared even
from the constitutional order and had been replaced by
provinces with completely different limitations. Allow-
ance must therefore be made both for forms of associa-
tion which did not lead to the establishment of a com-
pletely unitary new State and for those which did.
76. In the French version of the definition of the term
"union of States", the expression "pouvoirs executifs"
was inadequate, since the political divisions of the united
State normally exercised legislative powers as well.
77. Mr. REUTER said that the French version of the
article did not accurately reflect the English version and
expressions like "etat unifie" should not be taken literally.
78. Referring to Mr. Ago's comments, he said that what
the Commission had to consider was the situation where
a single State was formed from two or more States.
The Special Rapporteur had rightly not committed him-
self as to whether the component entities retained or lost
their status as States. His proposed text seemed to cover
both possibilities.
79. Any other situation must be deliberately excluded
because it would belong, not to succession of States,
but to succession of a State to an international organiza-
tion. That was why the term "union of States", which
used to be applied to international organizations, must
be avoided; it was too general for the single case being
considered by the Commission. Personally he would pre-
fer the term "composite State"; there was no need to
specify what composed it, once it was formed, the essen-
tial point was that it was States that had formed it.
80. The CHAIRMAN asked whether he was correct
in thinking that what Mr. Reuter was proposing amoun-
ted to saying that a "union of States" means a State
formed by uniting two or more States.
81. Mr. REUTER said he would prefer to speak of
"a composite State" (etat compose) rather than "a
union of States".
82. Mr. USTOR, Chairman of the Drafting Committee,
said that the concluding sentence of paragraph 50 of the
commentary (A/CN.4/256/Add.l) showed that the term
"union of States" covered only unions where the element
of "separateness" of the constituent units was present

after the formation of the Union. The term would thus
exclude the case where there was a complete absorption
of the constituent States in a new unitary State. Cer-
tainly, alternative A could not stand if such a case were
included. With alternative text B, on the other hand, it
might be possible to reword the definition of "union of
States" so as to cover both the case where the element of
"separateness" was present after the formation of the
union, and the case of complete absorption.

The meeting rose at 6 p.m.
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Succession of States in respect of treaties
(A/CN.4/202; A/CN.4/214 and Add.l and 2; A/CN.4/224 and Add.l;

A/CN.4/249; A/CN.4/256 and Add.l and 2; A/CN.4/L.183;
A/CN.4/L.184)

[Ttem 1 (a) of the agenda]

(continued)

D R A F T ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

ARTICLE 19 (Formation of unions of States)
and
ADDITIONAL PROVISION FOR INCLUSION IN ARTICLE 1

(Use of terms) (continued)

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 19, together with the
new paragraph on "union of States" for addition to
article 1, submitted by the Special Rapporteur in his fifth
report (A/CN.4/256/Add.l).

2. Mr. SETTE CAMARA said that, in the suggested
additional definition for article 1, he doubted the need
to retain the words "federal or other" before the words
"union formed by the uniting of two or more States...".
As was stated in paragraph 40 of the commentary, the
Special Rapporteur had accepted the view of the Com-
mittee of the International Law Association "that the
variety of constitutional forms on which unions rest,
with their different gradations of federation, do not make
it easy to draw neat distinctions between federal and other
unions". The Special Rapporteur had accordingly
expressed his preference for a single solution to be applied
to all unions, without distinction. In those circumstances,
retention of the words "federal or other" could be mis-
leading, since it might give the impression that the two
categories of unions were going to be treated differently,
which was not the case.



1178th meeting—13 June 1972 161

3. With regard to the rule to be included in article 19,
he preferred alternative A, which embodied the rule of
continuity ipso jure of preunion treaties. Admittedly,
alternative B was more consistent with the system of
the other articles of the draft, in particular with the
general rules contained in part II. Careful examination
of the Special Rapporteur's learned commentary, how-
ever, left little doubt that the opinions of writers and the
practice of States supported the solution proposed in
alternative A.

4. It was undeniable that the case of unions of States
was completely different from that of new States, con-
templated in part II. The "clean slate" doctrine, embodied
in article 6 for the case of new States, rested on the
consideration that, for obvious reasons, no valid manifes-
tation of will on the part of the new State prior to inde-
pendence could be said to have existed.

5. Since the case of unions formed through the amalga-
mation of dependent territories was clearly outside the
scope of article 19, the present discussion related exclu-
sively to cases where two or more sovereign States united
to form another State. Those pre-union States, as inde-
pendent States, had established for themselves during the
span of their sovereign life a network of treaty relations
with other States which involved rights and obligations.
It would be contrary to the interests of the other States
parties, and to those of the international community
as well, to suggest that those States could be free to
terminate all those treaties simply by joining a union of
States.

6. It was for those reasons that he supported the idea
in alternative A that in such cases the "clean slate" prin-
ciple should be replaced by the rule of continuity ipso
jure. Similarly, the moving treaty-frontiers rule should
give place, in the case of a State joining an already
existing union, to the rule of continuity.

7. The two sub-paragraphs of paragraph 1 of alterna-
tive A established the usual exceptions of incompati-
bility with the object and purpose of the treaty and of
express agreement; they should prove readily acceptable.
The Special Rapporteur had been right not to enter into
details of the problem of the degree of incompatibility
between the treaty and the constitution of the union of
States. It would be dangerous to try to exclude from the
rule of continuity certain categories of treaties, such as the
so-called "political" treaties. The attempt to define
categories of treaties by their subject-matter had been
abandoned by the Vienna Conference on the Law of
Treaties because of the difficulties involved, and it would
be a mistake to embark on that course now, as was
pointed out by the Special Rapporteur in paragraph 46
of his commentary, where he said that "compatibility
of the object and purpose of the treaty with the constitu-
tion of the new State may be as near as the Commission
can get to a legal criterion for determining the limits of
the principle of continuity".

8. Paragraph 2 stated the rule that pre-union treaties
remained in force only within their respective regional
limits, unless otherwise agreed. The process of novation
of treaties concluded prior to the union could neither
extend nor diminish the territorial area to which they were

intended to apply. The treaties therefore bound ipso
jure the union government within the territories in regard
to which they had been applicable prior to the union.
9. He fully supported the Special Rapporteur's exclu-
sion from article 19 of the problem of States formed
from two or more dependent territories. That problem
was dealt with in excursus A (A/CN.4/256/Add.l),
an additional article to be included in part II, on newly
independent States. The problem was different from that
in article 19 and the solutions should therefore be dif-
ferent. He reserved the right to speak on the text of excur-
sus A when it came to be considered by the Commission.
10. Mr. TAMMES said that the problem was one of a
particular category of succession, in that a treaty regime
of an existing State was continued after its disappearance
as an international person, just as under the previous
articles a treaty regime for a State which had not yet
come into existence continued after its birth as an inter-
national person.
11. At the same time a new union, or composite State,
was born, so that the problem remained one of succes-
sion. The question arose whether, despite the "clean slate"
rule, the union was under an obligation to take over the
treaty regime of the absorbed State, if only within the
latter's territorial limits. International practice was scanty
and not very clear. In both modern cases, the formation
of the United Arab Republic and of the United Republic
of Tanzania, the new international entity had made a
formal declaration that it was prepared to take over the
treaty regimes of the absorbed States.
12. There was, however, no evidence whatsoever that
the union, or composite State, had any obligation to take
over those treaty regimes. In the much older case of the
admission of the then independent State of Texas into
the United States of America in 1845, there had been a
straight rejection of any such obligation and the treaties
of Texas had lapsed.
13. In view of the scarcity and uncertainty of practice,
he was inclined to prefer alternative B, which left it to
the new union to declare its consent to continuance of
the treaty regime of an absorbed State and to accept
responsibility for the performance of its treaties within
the territorial limits of that State. Under alternative B,
a presumption was made, in the opening sentence of
paragraph 1, that the union was bound; in order to
rebut that presumption, it was necessary, as stated in
paragraph 1 (b), for the union to agree otherwise with
the other States parties to the treaty.
14. If, however, the Commission wished to submit to
Governments the automatic presumption embodied in
alternative A, thereby taking a further step in the direc-
tion of the progressive development of international law,
he himself would not oppose such a step, although he
preferred alternative B.
15. With regard to the consent of the other parties to
the treaty, he thought there need not be the same concern
as in the case of earlier articles. Unless there was an incom-
patibility with the constitution of the union, an old treaty
would acquire fuller guarantees of performance on becom-
ing the responsibility of a union of States rather than of
one State.
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16. On the question of the definition of the term to be
used, he would not attempt to find a more neutral
name for the political result of the process of the forma-
tion of unions of States; the only two points he would
emphasize were that provision should be made for the
coming into existence of a new international person and
that the constituent units should remain identifiable.
17. The Special Rapporteur had proposed as one of the
criteria of a union that the component States should
constitute, after the formation of the union, "separate
political divisions of the united State so formed, exer-
cising within their respective territories governmental
powers described by the constitution". That criterion
raised the question whether provision should not also be
made for the different case of the merger of independent
States into a more centralized State than was apparently
contemplated in the Special Rapporteur's definition.
One example was that of the unification of Italy, if the
view of Anzilotti was accepted that united Italy was a
new State and the case was not regarded as one of the
application of the moving treaty-frontiers principle.
Since the degree of federation had been set aside as an
impractical criterion, the question arose whether the
emphasis on the self-governing powers of the separate
political divisions was really necessary, once the terri-
torial identity of the component entities remained clear;
whatever the name of those entities—States, Provinces,
Lander—there could be no misunderstanding regarding
the limits of the continuing treaty regime and of the
responsibility of the succeeding union of States for its
continued application.

18. Examples could be given, such as that of Germany
in the past century or so, of a State that had gone suc-
cessively through different stages of centralization and
decentralization. It was therefore not always relevant,
from the point of view of succession, to make distinc-
tions between degrees of autonomy. He would therefore
suggest that the constitutional nature of the component
entities of the union should be described independently
of the stage of integration and in the widest possible
terms consistent with their remaining identifiable. Such
was his understanding of paragraph 50 of the Special
Rapporteur's commentary (A/CN.4/256/Add.l).
19. With regard to the rule formulated in excursus A
(A/CN.4/256/Add.l, p. 30), in view of the fact that it
would probably find only very limited application in
the future, he felt that it might be better to deal with the
matter in article 19 itself. The two situations that could
arise with regard to the formation of a new international
person—from independent States and from dependent
territories—were of course quite different. The practical
results of the formation of the union envisaged in excur-
sus A, however, could very well be similar to those of
the union envisaged in article 39. For that reason, the
Commission should perhaps consider the more simple
approach adopted by the International Law Association
and referred to in paragraph 29 of the commentary.
He would revert to that difficult question at a later stage.

20. Mr. QUENTIN-BAXTER said that he would
comment only on the definition of "union of States"
in relation to the problem of associated States, reserving
his right to speak on article 19 itself at a later stage.

21. He strongly favoured two propositions that had
received wide support in the Commission: that put for-
ward by Mr. El-Erian, that the classification of States
and territories must be congruent with United Nations
practice rather than merely reflecting traditional concep-
tions,1 and that advanced by Mr. Yasseen, that provi-
sion for associated States should be made in article 19,
dealing with unions of States, and not in an article on
dependent territories.2

22. If the composite State, or union, were defined as
composed of several States, or of one or more States in
combination with other self-governing territories, so
that there was always at least one State among the com-
ponent entities, the definition would be quite distinct and
separate from the case covered in excursus A, dealing
with a new State "formed from two or more territories,
not themselves States". It would refer to "self-governing
territories" and the commentary would explain that that
term represented the exact antithesis of the term "non-
self-governing territories" used in the Charter.
23. He realized that his suggestion would involve major
drafting difficulties, but those difficulties might perhaps
be overcome by introducing into article 1 a definition of
the expression "associated State", in terms of a self-
governing entity. The question was, of course, more
important in relation to article 20, which dealt with the
dissolution of unions, than in relation to article 19.
24. Even in relation to article 19, however, there was at
least the germ of an idea expressed in article 18. If the
associated State had at some stage in its history been a
protected State endowed with international personality,
albeit an imperfect personality, there was no reason why
it should not carry into the union any fragments of treaty
regimes that it had gathered during its existence as a
protected State. It was of course an important question
whether a provision of that kind might weaken Charter
doctrine, and in particular the rules on decolonization
embodied in the Charter and developed by the General
Assembly. Under those rules, a dependent country
might choose either integration or free association as an
alternative to independence. Either option was, of course,
capable of abuse. It had been suggested that the claim
that a territory was an integral part of the metropolitan
Power might be used in an attempt to evade Charter
doctrine on decolonization. The method of free asso-
ciation could conceivably lend itself to similar abuse,
although he knew of no example so far.

25. In any case, the draft articles which the Commission
would formulate need not lend themselves to such abuse.
Therein might lie the justification for the general article
on the question of a "lawfulness" (A/CN.4/L.184). As a
rule, he did not favour articles of that kind, but he
thought it far preferable to include such an article in the
draft rather than to introduce the adjective "lawful"
in a particular article.
26. The United Nations doctrine on decolonization pro
vided a specific justification for including such a genera
article, without raising the implication that it should hav

1 See 1173rd meeting, para. 59.
* See 1174th meeting, para. 3.
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been included in every other codification instrument.
Its purpose would be to make it clear that none of the
provisions of the present draft would operate in deroga-
tion of the Charter provisions on non-self-governing
territories and decolonization.

27. In addition to that negative aspect of not encroach-
ing on Charter provisions, there was also a positive aspect
to be considered. The last two incumbents of the office
of Secretary-General of the United Nations had both
been deeply concerned at the possible proliferation of
non-viable very small States. There was a great awareness
of that problem in his own country, New Zealand, which
was separated from other States by the vast stretches of
the Pacific Ocean. In that ocean were a large number of
small island groups widely separated from one another.
It was essential to give to those small islands some real
alternative to the burdens of statehood which they were
sometimes unable, and unwilling, to shoulder. But it
was necessary at the same time to make certain that the
device adopted to overcome those difficulties did not put
the small States back into a limbo where they were nei-
ther self-governing nor non-self-governing.

28. For those reasons, he felt that article 19 should
cover associations of States. An association of States
could fairly be considered as falling within the same rule
as a union of States; for its whole basis was that an asso-
ciated State retained the complete right to secure its
independence at any time, if it so wished. If such cases
were excluded, the whole scope of the article would
be so narrow that it would seem to him to have little
purpose. As for the actual text of the article, he reserved
the right to speak again.

29. Mr. YASSEEN said that, unlike the previous ar-
ticles, which applied to cases of succession involving for-
mer dependent territories, concerning which there was
some doubt whether their interests and freedom had been
fully safeguarded, article 19 dealt with the union of equal
sovereign States. International law must therefore be
respected. It was the principle pacta simt servanda which
applied and which should be respected as far as possible.
In principle, everything justified the thesis of continuity
ipso jure. He therefore favoured alternative A.

30. Alternative A not only ensured the continuity
ipso jure of the treaty, however; it also safeguarded the
fundamental interests of the union of States by laying
down as a condition of the continuance of the treaty that
its object and purpose must be compatible with the con-
stituent instrument of the union, and by providing,
in accordance with the general principles of the law of
treaties, that the treaty was binding only in relation to that
part of the union of States in respect of which it was in
force prior to the formation of the union.

31. Furthermore, it was correct to consider the treaty
as a treaty of the union, although it applied to only one
of the States forming the union; in that way, the exis-
tence of the union was recognized without prejudicing
the interests of the other States of the union. On the other
hand, he could not accept that the fate of the treaties with
respect to the territories composing the union should be
made dependent on the constitutional provisions relat-
ing to capacity to conclude treaties.

32. For those reasons, he preferred alternative A, which
struck a nice balance between the interests involved and
proposed judicious solutions that took account of the
realities of present-day international life.

33. Mr. BARTOS said that unions of States posed
various problems in international law, the first being the
problem of the relations between the States composing
the union and the union as such, in other words, the pro-
blem of possible conflicts between international law and
internal constitutional law.

34. Mr. Ago, quoting the United States of America
and Switzerland as examples,3 had referred to the ten-
dency for composite States to act as unitary States in
matters of foreign policy. That was true in general, but
in fact, in the case of the United States and of Switzer-
land, frontier States or cantons still had the power to
conclude treaties with neighbouring States, for example
with regard to electric power, transport, fishing, naviga-
tion or any other question of purely local interest.

35. However, it was a question whether that power
belonged to the States themselves or was delegated to
them. Furthermore, where such treaties had not been rati-
fied by the central Power, there was also the question
whether they were binding on the union as a whole, or
only on the part of it which had concluded them. It
was true that that practice was disappearing, even though
the central Power sometimes found it convenient not to
have to take a stand that might lay it open to criticism
from the other States forming the union. But the practice
did exist and the question remained whether, in the event
of the union being dissolved, treaties thus concluded
would be binding on the successor State as a whole or
only on the part of it which they concerned. The effects
were not always localized and might have implications
both for the other parts of the union and on the interna-
tional plane.

36. He favoured alternative A since it took better
account of the problems which he had just described and
which should perhaps be mentioned in the commentary.

37. Mr. RAMANGASOAVINA said there was justifi-
cation for making a distinction between unions of States
and States composed of two or more territories, since the
legal basis was not the same. There was also justification
for excluding inter-governmental unions from the scope
of article 19, since they were more economic than poli-
tical unions.

38. Unions of States were characterized by the fact
that, on the one hand, they were composed of former
sovereign States already parties to treaties concluded
by them, and, on the other hand, they were formed not
by one State being incorporated in another but by fusion
of two or more States that had previously enjoyed their
own sovereignty. The question was therefore whether the
treaties concluded by one of them remained tacitly in
force or whether the clean slate principle should be
applied.

39. One rule seemed to emerge from the Special Rap-
porteur's study, namely, that treaties concluded before

3 See 1177th meeting, para. 75.
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the formation of the union remained in force within their
territorial limits, provided their object and purpose was
not incompatible with the constituent instrument of the
union. That rule took account of the former sovereignty
of the States forming the union, which justified the conti-
nuity of the treaties. That rule was stated in alternative A
which, while ensuring the continuity of the treaties, also
gave unions of States the faculty not to accept them. He
therefore preferred alternative A.

40. Alternative B conflicted with the idea of the former
sovereignty of the States forming the union. Indeed, by
providing that there must be either notification, express
agreement or implied consent, it placed unions of States
in the same situation as new States, which was incorrect.
41. Mr. USHAKOV said that the first question to be
considered was the scope of article 19. It was implied in
paragraph 25 of the commentary that the article applied
to a sovereign State born of the merger of two or more
independent sovereign States. However, federations
appeared to be excluded from its field of application by
the definition given by the Special Rapporteur of the
term "union of States", according to which the unitary
State was formed by the uniting of two or more States
"exercising within their respective territories the govern-
mental powers prescribed by the constitution", and no
longer having capacity to conclude treaties. Only the
unitary State would therefore be competent to conclude
treaties, unless the exercise of "governmental powers"
also included that power.

42. Furthermore, it was clear from the definition of
"union of States" and from the last sentence of para-
graph 50 of the commentary that unitary States were
also excluded from the scope of article 19. It was difficult
to see what was meant by the expression "complete
absorption" used in paragraph 50 of the commentary.
Legally speaking, a merger was not an absorption. Nor,
if it was freely agreed to, was it an absorption from the
political standpoint, even if one of the two uniting States
was much larger than the other. In any event, whether the
constituent parts of a unitary State retained a measure
of autonomy or whether they had not the capacity to
conclude treaties, there would still remain the question
of the continuity of the treaties within the territorial
limits of the original treaty. He did not therefore see
why article 19 could not be applied to all possible forms
of fusion.

43. Alternative A was the better of the two alternatives
proposed. A union of States was not in the same situation
as a newly independent State. The "clean slate" principle
was therefore not applicable. On the contrary, the con-
tinuity ipso jure of the treaties should be ensured, as it was
in paragraph 1 of alternative A, subject to the provisos in
sub-paragraphs (a) and (b), which sufficiently safeguarded
the interests of the union.

44. In paragraph 2, however, although the rule formu-
lated was logical in the case of bilateral treaties and restric-
ted multilateral treaties, for which it might sometimes be
necessary to obtain the agreement of all the parties, it
was difficult to see why the application of an open multi-
lateral treaty should be restricted to the part of the union
of States in respect of which the treaty was in force prior

to the formation of the union. In such a case, it would be
better to provide for accession to the treaty by the com-
posite State as a whole.
45. The rule stated in paragraph 3 should be reworded.
Where a State "joins an already existing union of States",
it was in fact a merger.
46. Mr. HAMBRO said that for various reasons he
preferred alternative B.
47. In his opinion, it was necessary to look to the future
and not to the past; in considering article 19, the Com-
mission should base its decision not on the situation of
decolonization, which hardly existed any more, but on
the consideration that many States which would come
into existence in the future might be too small and too
poor to be viable as sovereign independent States. Such
States should obviously be helped to form larger unions,
if they so desired, and it would be easier for unions to
come into being and to start life in the community of
nations if they were free to choose whether they accepted
old treaties or not. There was generally a sound reason
why two or more States formed a union, and it was only
reasonable that the new union should not be bound by
treaties which had been concluded when its constituent
parts had been independent. The necessary freedom of
choice seemed to be more open to them under alter-
native B than under alternative A.
48. If article 19 was compared with article 20, it was
obvious that there was a much greater need for alterna-
tive B in the latter than in the former; if that was so,
it seemed more logical that it should also be adopted for
article 19, which would then be more in accordance with
the spirit which had guided the Commission's work so
far.
49. In dealing with the question of the fusion of States,
he said that that case provided still another argument
for including a general article on the question of "law-
fulness".
50. Mr. TSURUOKA said that, since the only case
dealt with in article 19 was the formation of a State from
two or more independent States, too much importance
should not be attached to the special features of each
situation.
51. For the reasons mentioned by other members,
particularly Mr. Yasseen, he preferred alternative A.
The rule which it stated seemed to be logical and close
to what little practice there was. Also, alternative A
made more allowance than did alternative B for the inte-
rests of the other parties to the treaties, in other words,
the interests of the international community.
52. Mr. NAGENDRA SINGH said that for a number
of reasons he was inclined to support alternative A,
which was neat, elegant and precise, whereas alternative B
was somewhat complex and went into too much detail.
Alternative A recognized the principle of continuity,
subject to the conditions of mutual consent and compa-
tibility with the object and purpose of the treaty.
53. On the question of governmental powers, he thought
that the constituent instrument of the union would deter-
mine what powers were assigned to its separate parts. As
a rule, such instruments did not permit the parts of the
union to have their own treaty-making powers.
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54. It was clear that the proposed article 19 dealt only
with succession of States in respect of treaties and not in
respect of membership of international organizations.
Such organizations were obviously excluded from its
purview.
55. Mr. REUTER said that he wished to state his
general views on article 19; at the previous meeting he
had confined his comments to the concept of unions of
States.

56. The Special Rapporteur had made great efforts to
overcome the difficulties involved in the delicate problem
of the formation of unions of States, but he questioned
the wisdom of taking practice as a basis; the Commission
should keep clear of the practice, which was meagre, con-
tradictory and obsolete.

57. The two alternatives proposed by the Special Rap-
porteur were very different, not so much in drafting as in
substance. If the Commission kept to the line it had
followed so far and followed the "clean slate" principle,
which was simpler and easier, then he was in favour of
alternative B, but at the same time, his first preference
would be to delete article 19 altogether.

58. Alternative A contained a new principle which ran
counter both to practice and to a fundamental principle
of international law, that of the personality of the State.
But alternative A could still be accepted as a solution,
because the draft covered only cases of lawful succession
in conformity with the principles of the United Nations
Charter, and because all future successions of States
would have to be freely consented to, either by treaty
or by some less formal agreement. In accordance with
the principle of the right of self-determination, in future
no State should disappear except as the result of a deli-
berate act of suicide. The continuity principle, which
was in conformity with the interests of third States,
was therefore justified, for it was inconceivable that a
State, in order to rid itself of existing treaty obligations,
should resort to the device of concluding a treaty with
another State at the expense of third States.

59. If the principle in alternative A was accepted, the
question of the definition of "union of States" again arose.
The Special Rapporteur, when he had decided to include
paragraph 3, had been guided by the logic of the idea
and not by the logic of the definition. In fact, the para-
graph did not reflect the one case which had to be con-
sidered, that of the formation of a new State by two or
more States.
60. The Special Rapporteur had claimed that there
was no reason to apply article 19 when two or more
States constituted themselves into a new unitary State,
and had supported that claim by invoking the absence
of precedents. However, the continuity argument was
valid in that case too, and there was no need to consider
whether or not the entities composing the new State
exercised governmental powers.

61. To be consistent, the continuity principle must be
applied not only to unitary States but also to the case
covered by paragraph 3, namely, the case where a State
had freely decided to join an already existing union of
States. If the principle reflected in alternative A, that the
treaties continued in force in the interests of third States,

were accepted, it would have to be extended to cover all
cases. Personally he could accept alternative A, since
if separate articles had been drawn up for each category
of succession, the Commission would certainly not have
attached so much importance to the "clean slate"
principle.

62. Mr. BILGE said that, for the reasons explained by
Mr. Yasseen, he preferred alternative A, which was
more in accord with the situation which article 19 was
designed to regulate. There were, however, two questions
he would like to ask the Special Rapporteur.
63. First, in the definition of "union of States", although
there was no indication of the constitutional form of
the union, it was specified that the political entities form-
ing it must possess certain characteristics. Was that
condition necessary ? Had the Special Rapporteur been
seeking thereby to make a distinction between protected
States and sovereign States ? For article 20 (A/CN.4/256
Add.2) also spoke of political entities which became
separate States, and he wondered whether those were
covered by the same definition. Perhaps the Special
Rapporteur would include an explanation in the com-
mentary.

64. Secondly, although the rule laid down in paragraph 1
of alternative A was very ingenious, in that it skilfully
adapted the principle of the continuity of treaties to the
situation created by the formation of a union of States,
he wondered whether the condition laid down in sub-
paragraph (a), that the object and purpose of the treaty
must be compatible with the constituent instrument of
the union, applied to bilateral as well as to multilateral
treaties. If it did, then what was the point of sub-para-
graph (b) ? Did it refer to bilateral treaties ? The same
question might be asked in regard to the concluding
phrase in paragraph 2.

65. Mr. TABIBI said that in his opinion it would be
safer to adopt alternative A, which was clear, concise
and calculated to safeguard the freedom of a union of
States after its formation.
66. Mr. AGO said that at the previous meeting he had
expressed some doubts regarding the kind of situations
covered by article 19.4 He now felt that the article should
be extended to cover both fusions involving the complete
disappearance of the previous States, and fusions, in
which the previous States continued to exist under the
internal constitutional arrangements of the union.
He noticed, incidentally, that by "complete absorption"
the Special Rapporteur meant, not the absorption of one
State by another State already in existence, but the inte-
gration of two or more States into a new State.

67. The ease with which the Commission seemed to
accept novel rules requiring careful consideration was a
little surprising. Mr. Reuter's suggestion5 that a State
might seek to free itself from a treaty by merging with
one or more other States was hardly realistic. Also, the
continuity principle hardly covered all the cases envisaged,
since in those cases former subjects of international law

4 See 1177th meeting, para. 74.
5 See para. 58 above.
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disappeared and were replaced by a new one. Further-
more, it was extremely difficult to deduce the principle
from practice.
68. Article 19 raised other questions of an even more
fundamental nature. Thus it was debatable whether the
condition that the object and purpose of the treaty must
be compatible with the constituent instrument of the
union, which was laid down in paragraph 1 (a) of alter-
native A, was sufficient. It was rarely that a constitution,
either federal or unitary, contained provisions with res-
pect to which the question of compatibility might arise.
69. In any event, it would seem that a treaty should not
automatically continue in force whenever its object and
purpose were not incompatible with the constituent
instrument of the union. Certain treaties concluded by a
small State lost all meaning when the latter joined a
union of States. For instance, it was quite inconceivable
that the newly constituted Kingdom of Italy should have
had to apply to the province of that name certain'treaties
concluded by the Duchy of Modena. Sub-paragraph (a)
should therefore be amended so as to refer, not to an
incompatibility with the constituent instrument of the
union, but to an incompatibility with the new situation
created by the formation of a new State, since it was most
unlikely that the purpose of a treaty would ever be
incompatible with the constituent instrument of a com-
posite State.

70. In paragraph 2, a treaty could continue to be bind-
ing on that part of a union in respect of which it had pre-
viously been in force, only if the part concerned con-
tinued to exist under the union's internal constitutional
law; but that was often not the case. Moreover, many
treaties had no precise territorial application, so it was
a question whether the union was bound by such treaties.
71. His general impression was that the Commission,
in dealing with the various problems posed by article 19,
was inclined to be less circumspect than the Special
Rapporteur.
72. Mr. CASTA55EDA said that he was fundamentally
in agreement with the idea behind article 19, which, as
the Special Rapporteur had made clear in his commen-
tary, was limited to authentic cases of the fusion or union
of States and not to certain other cases which he had care-
fully distinguished.
73. In modern practice, cases of the formation of unions
were not numerous, those of Tanzania and the United
Arab Republic being the best known, but the basic rule
seemed to be the need to maintain continuity in inter-
national relations.
74. Concerning the two alternatives presented by the
Special Rapporteur, he shared some of the scruples which
had been expressed by Mr. Ago. Paragraph 1 (a) of
alternative A provided that treaties in force should con-
tinue in force "unless the object and purpose of the parti-
cular treaty are incompatible with the constituent instru-
ment of the union". Surely, however, the important thing
was not whether the object and purpose of the treaty
were incompatible with the constituent instrument, but
whether they were incompatible with the new situation
which had arisen as a result of the formation of the
union.

75. The latter possibility seemed to be better provided
for in alternative B which, by its explicit reference in
paragraph 1 (a) to article 7 (b), covered the case where
a treaty was a constituent instrument of an international
organization. Then paragraph 1 (b) (ii) provided for the
case when the union of States and the other States parties
"must by reason of their conduct be considered as having
agreed to or acquiesced in the treaty's being in force
in their relations with each other". That provision was
very important, since it was not at all clear that conti-
nuity could be considered to be automatic.
76. The formation of a union of States was a political
event of the greatest importance. The new State was
thenceforth something separate and distinct from the
mere sum of its parts and it could not be said that a treaty
formerly in force in respect of one of those parts should
be binding on the new State. He felt, therefore, that,
because of its specific requirement in paragraph 1 (b)
of the express or implied consent of the parties, alter-
native B was to be preferred.
77. Mr. USTOR said that, as other speakers had already
pointed out, the Special Rapporteur had made it clear
in his commentary (A/CN.4/256/Add. 1) that article 19
was not a case of the codification of international law,
as defined in the Commission's Statute. Article 19 could
hardly provide "the more precise formulation and syste-
matization of rules of international law in fields where
there already had been extensive State practice, precedent
and doctrine".
78. Some practice did exist, but it was scant, and, as
Mr. Reuter had said, much of it was already obsolete.6

The Commission was legislating for the future, and the
growing need to allow for unions of States was shown
by the general trend towards integration throughout the
world today. Regional organizations, in fact, had already
proved to be an economic necessity.
79. He agreed with Mr. Reuter, therefore, that the
Commission should not attempt to legislate on the basis
of practice but should rely on those principles of inter-
national law which it considered useful to the interna-
tional community. What were those principles ? Mr. Yas-
seen had mentioned the principle oipacta sunt servandaJ
But Mr. Ago said that pacta sunt servanda could only
apply between subjects of international law, and if one
subject disappeared the treaty lost all meaning.8 He him-
self believed that they should start from the principles
of the stability of international relations and co-opera-
tion between States, and in that case he would be in-
clined to support alternative A.

80. The exception provided for in paragraph I (a), it
was true, did raise the difficult question to what extent a
union of States should be free to lay down rules in its con-
stituent instrument which might amount to the termina-
tion of previous treaties.
81. Moreover, certain serious problems might arise in
connexion with paragraph 2. If, for example, a third
State had concluded treaties concerning consular privi-

6 See para. 56 above.
' See para. 29 above.
8 See para. 69 above.
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leges and immunities and containing somewhat dif-
ferent provisions with both of the original States which
made up the subsequent union, on which of those trea-
ties could the latter rely in pressing its claims against the
third State ?

82. In spite of those possible difficulties, however, he
felt that the Commission should adopt alternative A
and embody in it the necessary safeguards to solve any
problems which might arise with regard to its application.

The meeting rose at 1.5 p.m.
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Succession of States in respect of treaties
(A/CN.4/202; A/CN.4/214 and Add.l and 2; A/CN.4/224 and Add.l;

A/CN.4/249; A/CN.4/256 and Add.l and 2)

[Item 1 (a) of the agenda]
(continued)

ARTICLE 19 (Formation of unions of States) (continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of article 19 of the Special Rappor-
teur's draft (A/CN.4/256/Add.l).

2. Mr. ALCIVAR said that he found it difficult to make
a definitive choice between alternatives A and B. The
principle of continuity ipsojure embodied in alternative A
had been defended by Mr. Yasseen on the basis of the
pacta sunt servanda rule.1 He did not share that view
because, among other reasons, that rule was limited by
other higher rules. Mr. Ustor had referred to fundamental
change of circumstances,2 but the rebus sic stantibus rule,
which was now considered an express rule ofinternational
law instead of an implied clause as it had been in the
past, was scarcely a ground for terminating a treaty.
At any rate, it was a secondary rule to those which inva-
lidated a treaty ab initio, like those relating to defect of
consent.

3. He shared many of the doubts which the Special
Rapporteur himself had expressed concerning the theory
of continuity. On the other hand, he also doubted
whether it was possible to accept the "clean slate"doctrine
embodied in alternative B, although that alternative did

1 See 1178th meeting, para. 29.
2 Ibid., para. 79.

possess certain attractive features, such as its insistence
on the need for the express or implied consent of the
union of States.
4. In paragraph 42 of his commentary (A/CN.4/256/
Add.l), the Special Rapporteur had rightly stated that
the problem was to find a satisfactory formula for recon-
ciling the principle of continuity with the new constitu-
tional situation resulting from the formation of the
union. Since that problem, as Mr. Ago and Mr. Reuter
had pointed out, raised a whole series of problems which
needed careful study, it should be referred to the Drafting
Committee.

5. Mr. USHAKOV said that he preferred alternative A.
The two alternatives proposed by the Special Rapporteur
were based on diametrically opposed concepts. According
to alternative B, which reflected the "clean slate" prin-
ciple, all the treaties lapsed and could be revived only
by novation. In his view, that solution was not in the best
interests of the union of States, since it was often to its
advantage that third States should have obligations
towards it. The same was true for third States with regard
to the obligations contracted towards them by the States
which had merged.

6. He therefore preferred alternative A, though he
recognized that it might give rise to difficulties in view
of the infinite variety of possible cases. To overcome those
difficulties, the principle stated in alternative A should
be accompanied by saving clauses designed to protect the
lawful interests of the union and third States.

7. Mr. HAMBRO said that the more he had heard
during the debate in favour of alternative A, the more
convinced he had become that it was not advisable to
adopt that alternative as article 19.

8. It should be remembered that the States which had
had an independent status before the union were no
longer the same afterwards; the various components had
changed their complexion completely, not only from a
political but also from a social, economic and legal point
of view, so that it would often be impossible to apply the
rule stated in paragraph 2, particularly with respect to
extradition treaties and others dealing with legal problems.
9. It was also necessary to consider the interests of
third parties, which might have entered into a treaty only
after long debate between the two parties involved. A
third State might very well hesitate to consider itself
bound by a treaty with another State which had subse-
quently become part" of a Union. That was especially
true when the third State in question had the rule that
ratification needed the consent of parliament, since such
consent might in fact be invalidated by reason of an
ipso jure continuance of treaties after succession. The
Commission should be very careful before laying down
that treaties concluded with third States should be applied
ipso jure to the other party, without affording the latter
any opportunity for negotiations concerning the future
of the treaty.

10. Finally, though precedents did exist, the practice
was far from coherent and could be interpreted in different
ways, which was undoubtedly the reason why the Com-
mission had been asked to introduce some order into the
situation. He hoped, however, that the Commission


