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were not of a law-making type, and, in that case, of
what type they then were.

141. After some discussion, in which Mr. LIANG
(Secretary to the Commission) and Mr. KERNO (Assist-
ant Secretary-General) took part, Mr. SCELLE requested
a vote on the deletion of the word " often ".

It was decided, by 5 votes to 3, to delete the word "often".

142. Mr. YEPES requested the deletion of the last two
sentences in paragraph 10, which he regarded as a
criticism of the practice followed by the Pan-American
Union in the matter of reservations.

143. Mr. CORDOVA, speaking as General Rapporteur,
observed that the sentences in question explained the
grounds for the Commission's rejection of the Pan-
American Union practice.

The proposal for the deletion of the last two sentences
in paragraph 10 was rejected.

144. Mr. YEPES requested the Commission to add to
the end of the paragraph the text concerning the practice
of the veto, which he had previously read out.12 Other
members of the Commission had also supported the
same idea.

Mr. Yepes' proposal was rejected by 4 votes to 2.

Paragraph 10 was adopted with the various amendments
above-mentioned.

The meeting rose at 6.15 p.m.
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CHAPTER I I : RESERVATIONS TO MULTILATERAL
CONVENTIONS (A/CN.4/L.22)1 (continued)

Paragraph 11 (paragraph 23 of the " Report")
1. Mr. HUDSON suggested deleting the word " More-
over " in the third sentence, and that the sentence run:
" It was left to each State party to the convention to
apply the criterion of compatibility" instead of "Moreover,
it was for each S ta te . . . " . He also suggested deleting
the word " indeed " in the last sentence, after the phrase
" In its answer to question II, the Cour t . . . " .

The above amendments were adopted without comment.

Paragraph 12 (paragraph 24 of the " Report")

First sentence.
2. Mr. HUDSON suggested the wording: "The
Commission believes that the criterion.. . is not suit-
able . . . " instead of " The Commission does not believe
that the criterion . . . is suitable ".
3. Mr. SCELLE thought the words " applied by the
International Court of Justice to the Convention on
Genocide " should be deleted. He saw no reason why
that should be repeated.
4. Mr. KERNO (Assistant Secretary-General) agreed
that the proposed change made the sentence less pon-
derous, but he thought it might be a good idea to reiterate
that the Court had given an opinion on an actual case.
5. Mr. SCELLE thought that the Commission would
hardly wish to run counter to the Court's Opinion so
obviously.

Second sentence
6. Mr. HUDSON did not think the latter part of the
sentence was very convincing. A convention might have
protocol clauses which could not be regarded as contri-
buting to effect its object and purpose. In his opinion,
the sentence should stop after the words " from part of
its object and purpose ".
7. The CHAIRMAN proposed that the first part of
the sentence, as far as the words " and those which do
not form part of its object and purpose ", be fused with
the third sentence to be introduced by the word " but ".

It was decided to delete the second part of the second
sentence2; the Chairman's proposal was not adopted.

Third and fourth sentences
8. Mr. HUDSON suggested that the word " however "
after " even ", at the beginning of the fourth sentence,
be deleted.

It was so decided.
9. Mr. SCELLE said he did not like the words " and
those which do n o t " in the third sentence. It had after
all just been stated that it was quite unusual for the

See para. 112 above.

1 See summary record of the 125th meeting, footnote 6.
2 The second part read as follows: " and the Commission finds

some difficulty in understanding why the parties should include in
a convention provisions which they do not regard as contributing
to effect its object and purpose."



126th meeting — 17 July 1951 371

provisions of a convention not to be directly connected
with the object and purpose of the convention, and that
in principle the purpose of all the provisions was the
same. He would have been in favour of deleting the
words " ordinarily at least" at the beginning of the
third sentence after the phrase " It seems reasonable
to assume that", since the statement was invariably true;
but he would not press the point. The report appeared
to imply that there were some provisions which contri-
buted towards the object and purpose of the convention,
and others which did not. He would be glad to have
Mr. Kerno's view on that point.

10. Mr. HUDSON pointed out that the French text did
not follow the English sufficiently closely.

11. Mr. KERNO (Assistant Secretary-General) corrob-
orated that Mr. Scelle's objection did not apply to the
English text, and that the French text called for revision.

Fifth sentence

12. Mr. HUDSON proposed deleting the end of the
sentence beginning with the words " it can only ".3

It was sufficient for the sentence to read: " . . . there is
no objective test by which the difference may be resolved".

13. Mr. SCELLE thought that actually in most instances
there would be a judicial decision.

14. Mr. KERNO (Assistant Secretary-General) thought
that might be so, though the Court had emphasized the
possibility of a judicial decision being taken, and had
argued that subjective discretion was unsatisfactory.
It had stated that compromise was possible, or that,
as provided for in the Convention on Genocide, the
case might be submitted to the Court for a ruling.

15. Mr. HUDSON recalled that the Court had stated
in reply to Question II put by the General Assembly*
that it was for the parties to decide. Hence there was
no room for a judicial decision.

16. Mr. SCELLE pointed out that a judicial decision
had nevertheless been envisaged in the case of the
Convention on Genocide. For the interpretation,
reference could be made to the Court. He thought
that whenever the Court provided some way out of the
impasse resulting from the sovereignty of two States,
the fact should be emphasized.

17. The CHAIRMAN read out the following passage
from the Court's opinion. He regarded it as very
important:

" It may be that the divergence of views between
parties as to the admissibility of a reservation will
not in fact have any consequences. On the other hand,
it may be that certain parties who consider that the
assent given by other parties to a reservation is incompa-
tible with the purpose of the Convention, will decide
to adopt a position on the jurisdictional plane in
respect of this divergence and to settle the dispute
which thus arises either by special agreement or by

3 The end of the sentence read as follows : " it can only be resolved
by judicial decision, which at the best must involve delay and in
most cases would probably not be resorted to at all."

4 Resolution 478 (V) of 16 November 1950.

the procedure laid down in Article IX of the Conven-
tion." 5

18. Mr. HUDSON suggested:
" Even when a solution of the difference can be

sought on the jurisdictional plane, this might not be
attempted and it would in any case involve delay."

19. The CHAIRMAN thought Mr. Hudson's version
amounted to the same thing as the original text; and the
expression " jurisdictional plane" struck him as less
satisfactory than " judicial decision ".
20. Mr. HUDSON suggested the following alternative
" When a solution of the difference can be sought by a
judicial decision, this might not be resorted to and it
would involve delay ". He was reluctant all the same
to stating that reference to the Court would involve delay.
21. The CHAIRMAN pointed out that during the time
it would inevitably take to obtain the Court's opinion,
it would not be known who were the parties to the
convention.
22. Mr. YEPES considered that the two sentences in
question stated clearly what the Commission wished to
say. In the event of a dispute, it could only be settled
by the intervention of international justice, and that
implied a certain delay.
23. Mr. HUDSON thought it should not be stated
that the dispute could only be settled by judicial decision.
There might after all be a compromise solution. He
suggested:

" Even if States B and C should seek a solution of
the difference by judicial decision . . . "

24. The CHAIRMAN asked why Mr. Hudson mention-
ed States B and C only. State A too might intervene.
25. Mr. HUDSON did not think so.
26. Mr. KERNO (Assistant Secretary-General) also felt
that State A might intervene. That had been the Court's
view. Moreover, article IX of the Convention on Geno-
cide presupposed the status of party to the convention.
If States B and C decided by a compromise agreement
to apply to the Court under article IX, the judgment
given by the Court in the dispute between States B
and C did not bind the other parties. Would that settle
the dispute? What about the depositary of the Convention?
He would not yet be sure whether State A must be
included among the States whose ratification was nec-
essary before the Convention could come into force.
The judicial method did not appear to solve the problem
decisively.
27. Mr. SCELLE said that the other parties to the
convention might invoke article 63 of the Statute of the
Court and intervene in the proceedings.
28. Mr. KERNO (Assistant Secretary-General) replied
that that was not an obligation; it was merely a right.
29. Mr. HUDSON then proposed the following text:

" Even when it is possible to refer the difference
of views to judicial decision this might not be attemp-
ted and, in any case, would involve delay ".
Mr. Hudson's text was adopted.

5 l.CJ. Reports 1951, p. 27.
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Sixth sentence

30. Mr. HUDSON thought the text went too far. The
Court had decided that a State making a reservation
could become a party to the convention, and in reply to
Question LI, had stated that each State took its decision
from its own standpoint.
31. The CHAIRMAN said that there would be no way
of telling whether the reserving State was a party or not.
The Court had ruled that a reservation must be compat-
ible with the object and purpose of the convention.
In his opinion the text represented the consequence of
the Court's opinion.
32. Mr. HUDSON thought it would be better to delete
the second part of the sixth sentence.
33. Mr. YEPES thought the Commission had decided
that it must differ from the Court's opinion. It had
strong grounds for doing so, and he saw no reason why
those grounds should not be stated in the report. It
seemed to him that the words " it cannot be known "
were a clear and concise explanation of the previous
sentence.
34. Mr. HUDSON replied that, however clear and
concise, according to the Court that explanation was
incorrect.
35. There ensued a discussion in which the CHAIRMAN
Mr. HUDSON, Mr. ALFARO, Mr. EL KHOURY
and Mr. CORDOVA took part, on the question whether
it was necessary to keep the second part of the sixth
sentence, or whether the drawback involved in the
Court's judgment was sufficiently clearly shown in the
examples following the sentence.
36. The CHAIRMAN asked the Commission to take
a decision on Mr. Hudson's proposal that the words
" it cannot be known whether the reserving State has or
has not become a party to the convention " should be
deleted, the following sentence to begin with the words
" For example . . . " .
37. The voting having twice resulted in four votes for
and four against, Mr. HSU said he would change his
mind about abstaining and would vote for the deletion
of the words.

Mr. Hudson's amendment was adopted.

Seventh sentence

38. There were no objections to the sentence.

Eighth sentence

39. Mr. HUDSON considered it incorrect to speak of
" States parties ". It would be better to say that " the
entry into force or the termination of a convention
depends on the number of ratifications or denunciations
deposited" instead of " depends on the number of
States parties ".

Mr. Hudson's amendment was adopted.

Paragraphs 13 and 14 (paragraphs 25 and 26 of the
" Report")

40. Paragraphs 13 and 14 did not give rise to any
comment.

Paragraph 15 (paragraph 27 of the " Report")

41. The CHAIRMAN described what had happened
in the sub-committee consisting of Mr. Hudson, Mr.
Francois and himself.6 The sub-committee had considered
the question of model articles on reservations7 and had
very quickly come to the conclusion that that was not
the best way of tackling the problem. The possibilities
were too many to warrant making advance provision
for them by means of model articles. He had been of
the opinion that the Commission should propose urging
drafters of conventions to face the question squarely
so as to avoid difficulties later on.

New paragraph proposed by Mr. Sceile (paragraph 20
of the " Report")

42. Mr. SCELLE said that, at the end of the previous
meeting,8 he had raised the question of how to make
reference to the memorandum submitted by the Inter-
national Labour Office 9 to the International Court of
Justice at the time when the advisory opinion on reser-
vations to the Convention on Genocide was given.
Mr. Kerno had pointed out that paragraph 15 would
be the most suitable place for inserting such a reference.
All reservations should as far as possible be taken into
account at the time when the convention was drawn up.
He had drafted a text which the Commission might
add to paragraph 15 (1), but he had no preference as to
where his proposal should go. He read out the following
text:

" It will be recalled in this connexion that the
International Labour Conference has adopted a
procedure by which reservations are replaced by
regulations peculiar to this or that State, thus achieving
a system sufficiently flexible to be compared to that
of domestic law. At the present stage of international
organization, the Commission did not see its way to
advocating universal application of this ideal system,
but it examined with great interest the memorandum
submitted on 17 January 1951 by the International
Labour Office to the International Court of Justice
when the Court gave its advisory opinion on the
Convention on Genocide."

43. In the draft conventions which were the outcome of
the discussions in the International Labour Conference
there were no reservations. The Written Statement
submitted to the Court by the International Labour
Organisation had stressed that point on the grounds that
of recent times a tendency had been seen in the Inter-
national Labour Conference to introduce reservations.
44. Actually, while in the International Labour conven-
tions there were no reservations, there was something
corresponding exactly to reservations made prior to
signature. There were exceptions in favour of particular
States. In point of fact they did amount to reservations,
but they had the tremendous advantage of being accepted
by all signatories, and hence they could not give rise to

6 Summary record of the 106th meeting, paras. 104-107.
' See Annex to Document A/CN.4/L.18.
8 Summary record of the 125th meeting, paras. 115-119.
9 I.C.J., Distr. 51/10, pp. 212-278.
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disputes. The system could be compared to that of
domestic law, since that was the procedure followed by
legislators in the various countries. It might be necessary
to make certain changes in respect of some particular
category of citizens, by means of a stipulation to the
effect that that particular category should have the
benefit of such and such a provision.
45. His text would fit in appropriately after paragraph
15 (1), since the sub-paragraph in question dealt with
the European Broadcasting Convention of Copenhagen,
which excluded all possibility of reservations. The refer-
ence in sub-paragraph (1) to the Charter of the United
Nations was quite in order, since reservations were not
possible in the case of constitutional instruments, whereas
for other instruments the ideal solution to the problem
of reservations was to replace them by stipulations in
the convention itself.

46. The Commission had before it the standard proce-
dure followed by the International Labour Conference.
It should make mention of it, indicating that it constituted
the nearest approach to perfection that could be hoped
for in the attempt to get rid of reservations and to
counteract their destructive effects.
47. He asked the Chairman and Mr. Kerno whether
they agreed that the particular place in the report was
the most appropriate for the insertion of the text he
had proposed.
48. Mr. HUDSON said he had before him the document
to which Mr. Scelle was referring. The International
Labour Office's conclusions were given on pages 231
and 232, and Mr. Scelle's text did not tally with them.
On page 214 of the same document, the following passage
from article 19, paragraph 3, of the Constitution of the
International Labour Organisation was quoted:

" In framing any Convention or Recommendation of
general application the Conference shall have due
regard to those countries in which climatic conditions,
the imperfect development of industrial organization,
or other special circumstances make the industrial
conditions substantially different and shall suggest the
modifications, if any, which it considers may be
required to meet the case of such countries."

49. Thus the procedure involved modifications to be
embodied in labour conventions to make them applicable
to particular countries. If Mr. Scelle's argument was that
that procedure amounted to replacing reservations, he
could not follow the argument. He did not think there
was any question of a system to replace reservations.
The reason why the International Labour Organisation
did not admit reservations was the incontrovertible one
that once the conventions were drafted, no reservation
was feasible because the main concern was to achieve the
uniformity provided for in the convention.

50. Hence the provision in article 19, paragraph 3,
of the Constitution, which took into account varying
circumstances and obviated the danger that the conven-
tions would inevitably not be applicable in an entirely
uniform manner in every country. He disputed Mr.
Scelle's statement that the procedure in question took

the place of reservations. Any such suggestion would
greatly surprise the International Labour Organisation.
51. He saw no objection to inserting a general statement
on the labour conventions in sub-paragraph (1), which
quite properly referred to the European Broadcasting
Convention of 1948, one of the most recent.
52. The CHAIRMAN did not see how a reference
could be made in sub-paragraph (1) to the ILO conven-
tions, seeing that the provision relating to reservations
was derived from the International Labour Organisation
Constitution.
53. Mr. HUDSON said that in the text he was proposing
to submit to the Commission he had made allowance
for the point raised by the Chairman. In practice, the
International Labour Organisation encouraged uniform
application of conventions by getting rid of reservations,
but its Constitution contained the clause he had read out,
making provision for special circumstances. He would
not call that an ideal alternative to reservations, and he
suggested that Mr. Scelle's proposal be recast.
54. Mr. SCELLE thought that Mr. Hudson's argument
amounted to the same as his own. Hence they were
entirely at one, apart from a few drafting points.
55. He joined issue with Mr. Hudson's statement that
the labour conventions aimed at uniformity. It would be
absurd for them to do so. On the question of the eight-
hour day, for example, an Indian industrialist had said
he would be prepared to agree to it provided it could
be arranged to ship the climate of Sheffield over to
India. In the labour conventions the best that could be
done was to achieve equivalent treatment and due
balance; uniformity was out of the question. The
International Labour Conference was aware that certain
principles it was anxious to get accepted by every State
could only be adopted by many such States subject to
modifications, often substantial ones. Take for example
night work, which was the only possible method in
certain countries, but extremely arduous in France or
England. He reiterated that what it was desirable to
obtain in all countries was equilibrium, not uniformity.
56. In his view, when States made a reservation to an
ordinary convention, they were doing precisely the same
as the drafters of a labour convention, who provided
that trimmers in coal-mines could be employed from
such and such a minimum age in one country and some
other age in another country. That was what the Court
had had in mind when it declared that reservations should
be in keeping with the object and purpose of a convention.
57. The difference between the technique of the labour
convention and that of other conventions was that in
the former case a reservation on the part of the State
was only possible when the parties which helped to
draft the convention agreed to accept that reservation.
That obviated any difficulty, whereas under the Commis-
sion's system, a State which was prepared to fall in
with the convention but considered that it could not
accept all its terms, was obliged to make a reservation.
Prior examination of reservations was a step in the right
direction, since it made it possible to accept only such
reservations as were compatible with the object and
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purpose of the convention. There was a great difference
between reservations made before the instrument was
drawn up and those made subsequently.

58. The fact that the provision in question was embodied
in the International Labour Organisation Constitution
was nothing more than a difference of approach. He
did not doubt that Mr. Hudson could find a better version
than his own, but on the substance of the problem
he did not think Mr. Hudson's view differed from his.

59. Mr. KERNO (Assistant Secretary-General) also felt
that on the substance there was no difference between
Mr. Hudson and Mr. Scelle. When he had suggested
the previous day that the ILO conventions might be
mentioned in paragraph 15 (I)10, it was on the strength
of Mr. Hudson's idea that the International Labour
Organisation's system did not involve reservations but a
different procedure. Mr. Scelle's idea was that reserva-
tions reflected special circumstances and the special
circumstances of a given State could be provided for by a
procedure other than that of a reservation, e.g. the
colonial clause or the federal clause. To state that such
and such a provision would not apply to such and such
a country did not constitute a reservation.

60. Mr. SCELLE thought the ultimate result was the
same.

61. Mr. KERNO (Assistant Secretary-General) agreed
that it might be. He suggested that paragraph 15 (1)
read " . . . as was done in the European Broadcasting
Convention, Copenhagen, 1948, and as is done in the
conventions of the International Labour Organisation ",
with an asterisk reference to a foot-note explaining
briefly Mr. Scelle's proposal, and adding that the Inter-
national Labour Organisation's method allowed for the
peculiar circumstances of certain States to be taken into
consideration.

62. The CHAIRMAN said that in paragraph 15 the
Commission was recommending that the problem of
reservations should be squarely faced by the drafters of
convention texts. Actually, the drafters of the labour
conventions had no need to face that problem, since it
was provided for in the ILO Constitution.

63. Mr. HUDSON was glad to find that Mr. Scelle,
Mr. Kerno and he were fundamentally in agreement,
and that the only difference between them was a matter
of drafting.

64. Mr. SCELLE was willing to have the commentary
on the ILO practice in connexion with reservations
inserted at the end of paragraph 8 of Chapter II of
the report, and while he reserved the right to propose
variants, he had no objection to the text which Mr.
Hudson intended to submit being used as a basis for
discussion. His only concern was that a method as well
thought out as that of the International Labour Con-
ference and providing so satisfactory a solution to the
difficulties encountered by the Commission should not
be ignored.

65. Mr. HUDSON put forward the following text:

10 Summary record of the 125th meeting, para. 117.

" Because of its constitutional structure, the estab-
lished practice of the International Labour Organisation
excludes the possibility of reservations to labour
conventions, thus placing emphasis on uniformity of
application of their provisions. However, the texts of
labour conventions frequently take account of the
special conditions prevailing in particular States by
placing them in such exceptional circumstances as will
admit of their proceeding to ratification; indeed this
course is enjoined on the International Labour Con-
ferences by article 19 (3) and other articles of the
Constitution of the Organisation."

66. Mr. SCELLE was prepared to agree to the text
with the exception of the word " uniformity ", which was
not in line with the facts. He imagined that Mr. Hudson
had had in mind the " universality" of application.
67. Mr. HUDSON said that the word " uniformity "
was taken from the memorandum of 12 January 1951
by the International Labour Office to the International
Court of Justice on the occasion of the advisory opinion
on reservations to the Convention on Genocide.11

68. Mr. SCELLE said that uniformity of conditions
must not be confused with uniformity of provisions.
The terminology used by the International Labour
Office might itself be defective. The peculiarity of the
labour conventions lay precisely in the fact that the
provisions were not uniform in respect of all parties.
69. Mr. CORDOVA proposed that the expression
" on universality of application. . . " be used in the text.
70. The CHAIRMAN suggested deleting the expression
" thus placing emphasis on uniformity of application of
their provisions " . u "

It was so decided.
71. Mr. YEPES thought it was a pity that the notion
expressed in Mr. Scelle's draft12 by the expression
" At the present stage of international organization, the
Commission did not see its way to advocating universal
application of this ideal system " had gone by the board.
72. The CHAIRMAN pointed out that the words in
question did not meet with the approval of all members.
It was preferable to keep to the facts.
73. Mr. SCELLE said that the International Labour
Conference procedure was in fact the most highly-
developed and the most convenient. However, he would
not make comparisons.
74. He requested that the text to be inserted at the end
of article 8 include a reference to the International Court
of Justice publication which reproduced the ILO mem-
orandum. The reference in question would be found
at the end of the text he had put before the Commission.
75. Mr. HUDSON suggested that Mr. Scelle's point
be met by adding to his own proposal, after " practice
of the International Labour Organisation " the words
" as described in the Memorandum by the International
Labour Office to the International Court of Justice "
(I.C.J. Distr. 51/10, Part II, Section 8).

11 I.CJ. Distr. 50/10 bis.
110 See also summary record of the 133rd meeting, para. 44.
12 See above, para. 42.
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76. He also asked for the word " countries " to be
substituted for the word " States" in the expression
" the special conditions prevailing in particular States...".

It was so decided.

Subject to the above amendments the text to be inserted
at the end of paragraph 8 was adopted.

Paragraph 15 {paragraph 27 of the "Report") [resumed)13

Sub-paragraph (1)
77. Mr. YEPES said that reservations were a necessary
evil, but the Commission should try to avoid them as far
as possible. Hence it would be better at the beginning of
the sub-paragraph to replace the words " it may be
desirable " by " it is desirable ".

78. Mr. SCELLE was in favour of the change.
79. Mr. ALFARO said that the change was entirely a
question of form, since the hypothesis implied in " may
be " was already in the draft in the words " in some cases".
80. Mr. HUDSON pointed out that it was not the
expression of an opinion held by the Commission, but
a reference to a decision which might be taken by those
negotiating a convention.

It was decided by 6 votes to 5 to keep the words " may be".
81. Mr. HUDSON suggested replacing the words
" to exclude " by " that the text should exclude ", and
the words " is likely to be particularly " by " is partic-
ularly ".

// was so decided.

82. Mr. SCELLE proposed that, in the third line of
the sub-paragraph, the word " desirable" be replaced
by the word " necessary ".
83. Mr. YEPES supported the proposal. The Commis-
sion should do its utmost to avoid the introduction of
reservations into international instruments of a consti-
tutional character.

84. The CHAIRMAN said that the passage referred
to by Mr. Scelle had been based on the case of reserva-
tions made by the United States, and accepted, to the
convention by which the World Health Organization
was set up.

85. Mr. HUDSON argued that the Commission could
not lay down directives for the drafting of future con-
ventions.
86. Mr. SCELLE withdrew his proposal. He merely
asked that in the French text the word " souhaitable "
be replaced by " desirable ".
87. Following a comment by Mr. LIANG (Secretary
to the Commission) and a discussion in which Mr.
KERNO (Assistant Secretary-General) pointed out that
the Charter of the United Nations made no express
stipulation excluding the possibility of making reserva-
tions, although in practice they were not permitted,
it was decided to delete the words " such as the Charter
of the United Nations " at the end of the sub-paragraph.

Sub-paragraph (1) was adopted as thus amended.

Sub-paragraph (2)

88. Following an observation by Mr. HUDSON,
it was decided to replace the words " as was proposed
in " by " as provided in ".

Sub-paragraph (2) was adopted as thus amended.

89. Mr. KERNO (Assistant Secretary-General) in-
formed the Commission that the Conference of Pleni-
potentiaries on the Status of Refugees and Stateless
Persons, then meeting at Geneva, was considering a draft
convention, one of the provisions of which listed the
articles on which the parties were not at liberty to make
reservations.14

90. Mr. SCELLE said that that practice was gaining
ground, and was the most suitable for conventions
concluded under the auspices of the specialized agencies.

Sub-paragraph (3)

91. Mr. HUDSON proposed that the words " i t
should establish " be replaced by the words " the text
should establish ".

It was so decided.

92. Mr. KERNO (Assistant Secretary-General) ex-
plained the precise scope of point (c). It raised the
question of tacit consent.

Sub-paragraph (3) was adopted as thus amended.

Paragraph 16 (paragraph 28 of the " Report ")

93. Mr. HUDSON suggested the words " the text of a
convention " rather than " the text of their convention "
in the first sentence. He also suggested changing the
punctuation in the second sentence to read as follows:
" . . . arbitrary results. Hence the Commission . . . "
instead of " . . . arbitrary results, and the Commission...".

It was so decided.
Paragraph 16 was adopted as thus amended.

Paragraph 17 (paragraph 29 of the " Report ")

94. Mr. HUDSON proposed that the first sentence of
the paragraph be altered to read: " The tender of a
reservation constitutes, insofar as relations with the
reserving States are concerned, a proposal of a new
agreement, the terms of which will differ from those of the
agreement embodied in the text of the Convention"
instead of " . . . constitute, in substance, a proposal of a
new agreement.. .".

It was so decided.

95. Mr. LIANG (Secretary to the Commission) sug-
gested replacing the words " will differ " by " would
differ ".

It was so decided.
96. Mr. HUDSON also suggested deleting the words:
" it may not object to reservations tendered after the
Convention has entered into force ", at the end of the
sixth sentence, as being repetitive.

It was so decided.

13 See para. 41 above. 14 See document A/CONF.2/1, Article 36.
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97. Apropos of the reference in the seventh sentence
to the Geneva Conventions of 12 August 194915 Mr.
HUDSON thought it would be clearer if the general
titles of the Conventions were reproduced in full.

It was so decided.

Paragraph 17 was adopted as thus amended.

Paragraph 18 (paragraph 30 of the " Report")

98. Mr. HUDSON suggested that the first sentence
of the paragraph be replaced by the following: " The
Commission does not contemplate that a signatory State
would advance an objection to a reservation from motives
unrelated to its merits " instead of " . . . does not believe
that a signatory State would be likely to advance . . . " .

It was so decided.
99. Mr. LIANG (Secretary to the Commission) sug-
gested that the first sentence stop after "its merits" to
read, " to its merits. Yet in order . . . " , instead of
" to its merits, but in order . . .".

It was so decided.

100. Following an observation by Mr. FRANCOIS,
it was decided to replace the words " it, suggests " in the
second sentence, by the words" the Commission suggests'.
101. Mr. YEPES pointed out that countries where the
procedure for ratification was long drawn out, and where
parliament met only once a year, would find it difficult
to observe the time-limit of 12 months, and he suggested
making it 18 months.

The proposal was rejected by 8 votes to 4.
102. Mr. FRANCOIS proposed that the word " i t "
in the last sentence and the words " a signatory State "
in the following line, be transposed.

It was so decided.16

Paragraph 18 was adopted as thus amended.

Paragraph 19 (paragraph 33 of the " Report")

103. Mr. HUDSON asked the Commission to alter the
first sentence of the paragraph to read as follows:
" . . . should consider the insertion therein of provisions
relating to the admissibility and effect of reservations ",
instead of " . . . consider the suitability of inserting
therein. . ." .

It was so decided.
104. Mr. YEPES thought the paragraph might be
interpreted as an encouragement to make reservations,
and was in favour of adding some expression like " if
necessary ".

105. After some discussion, in which Mr. KERNO,
the CHAIRMAN and Mr. CORDOVA took part,
Mr. YEPES withdrew his proposal.

16 " Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field." " Geneva
Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Armed Forces at Sea." " Geneva Convention
relative to the Treatment of Prisoners of War." " Geneva Con-
vention relative to the Protection of Civilian Persons in Time of
War." (International Committee of the Red Cross, The Geneva
Conventions of August 12, 1949, Geneva, 1949).

18 See summary record of the 127th meeting, paras. 105-109.

Paragraph 19 was adopted as thus amended.11

Paragraph 20 (paragraph 34 of the " Report")

106. Mr. HUDSON asked that the first sentence of the
paragraph be altered to read, " . . . the following practice
should be adopted " instead of " the following rules of
practice. . .".

It was so decided.16

107. Mr. HUDSON suggested that the various sub-
paragraphs of paragraph 20 be renumbered 21, 22, 23,
24,25 and 26, with the object of stressing their importance.
108. After Mr. CORDOVA, supported by Mr. EL
KHOURY, had pointed out that the sub-paragraphs in
question were closely linked, Mr. HUDSON withdrew
his proposal.

Sub-paragraph (1) (sub-paragraph (4) in the " Report")

109. Mr. HUDSON suggested that in the last line of
the sub-paragraph the words " which may become"
be replaced by " which becomes ".19

It was so decided.20

Sub-paragraph (2) (sub-paragraph (5) in the " Report")

110. The CHAIRMAN asked for the deletion of the
words " or should merely sign ", in the 12th line of the
sub-paragraph.

It was so decided.
111. After some discussion, in which Mr. YEPES,
Mr. HUDSON, Mr. SCELLE and Mr. ALFARO took
part, Mr. KERNO (Assistant Secretary-General) noted
that the Commission was unanimously in favour of the
substance of sub-paragraph 2, though admitting that the
wording could be improved. He proposed that the
Chairman and Mr. Hudson be asked to consult together
to see what improvements could be made in the wording,
and to submit a new draft to the Commission.

It was so decided.21

Sub-paragraph (5) (sub-paragraph (1) in the " Report")

112. On a proposal by Mr. HUDSON, it was decided
to add the word " which " before " may become ".

Sub-paragraph (4) (sub-paragraph (2) in the " Report")

113. To avoid repetition, Mr. HUDSON proposed that
the words " the consent of which is required for the
reserving State to become a party to the Convention"
be replaced by " which is entitled to object".

It was so decided.
114. Mr. HUDSON also suggested that in the first
sentence the words " within a specified period" be
placed after the words " towards the reservation ".

It was so decided.

17 Ibid., para. 110.
18 Ibid., para. 105.
19 A similar change should be made in sub-paragraph (2). See

also summary record of the 133rd meeting, para. 48.
20 See summary record of the 127th meeting, para. 65.
21 Ibid-, paras. 66-80.
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115. At the suggestion of the CHAIRMAN, it was
decided in the last sentence to delete the word " specified "
before " period ".
116. Mr. SCELLE considered that the expression
" such period may be extended " was vague. In paragraph
18, the Commission was proposing that the time-limit
within which an objecting State could effect its ratification
be fixed at 12 months. Surely the extension which could
be granted by the depositary under paragraph 19 (4)
should not in any circumstances exceed a further 12
months.
117. Mr. KERNO (Assistant Secretary-General) said
that it would be very difficult to fix in advance a time-limit
appropriate to all circumstances. In any case, the period
in question must necessarily be short. The Convention
on Genocide, for example, allowed a time-limit of 90 days
after ratification for entry into force. It was something
of that sort that appeared to be called for in the present
instance. Reliance must be placed on the depositary,
on the assumption that in each particular case he would
bear in mind the interests of the State concerned, as well
as those of the international community generally in
regard to the treaty.
118. He suggested that the passage of the draft report
be left as it stood. The summary records would make it
clear that the Commission had raised the question and
had intended that the time-limit was to be short.
119. Mr. SCELLE thought it was important for the
length of the time-limit to be specified. He could not
help feeling that governments might consider that they
were laying themselves open to arbitrary decisions.
120. Mr. CORDOVA supported Mr. Scelle. There
must be no question of giving the Secretary-General
discretionary powers in the matter. The General Assembly
would hardly agree to that.
121. Mr. HUDSON pointed out that, more often than
not in the sense in which the expression was used, the
" Secretary-General " was not an individual, but an
organ which by its very nature offered adequate safe-
guards.
122. Mr. SCELLE withdrew his proposal.

Sub-paragraph 5 {sub-paragraph 3 in the " Report")
123. The CHAIRMAN thought it would be better in
the third line to say " which are or which become . . ."
instead of " which are or may become . . . " .
124. Mr. HUDSON preferred "which are or which
are entitled to become . ..". The same would apply
to the last line of sub-paragraph 6. He also asked for the
words " its communications" to be substituted for
" his communications ".

It was so decided.

Sub-paragraph 622

125. The CHAIRMAN, replying to an observation by
Mr. LIANG (Secretary to the Commission) noted that

22 Sub-paragraph 6 read as follows:
" (6) A duly accepted reservation to a multilateral convention

limits the effect of the convention in the relations between the
reserving State and the other States which have become or may
become parties to the convention."

the text of the sub-paragraph did not constitute part of
the practice which the Commission was recommending
for adoption. It was a statement of fact.
126. Mr. HUDSON agreed that it was simply a principle
of law which the Commission had felt that it would be
useful to mention, and suggested either devoting a
separate paragraph to it or else deleting it on the grounds
that all it did was to recall that when State A made a
reservation and State B accepted it, that reservation
would have to be observed in the relations between
State A and State B.

127. After a discussion, in which Mr. KERNO (Assistant
Secretary-General), the CHAIRMAN and Mr. SAND-
STROM took part, Mr. HUDSON suggested that the
Commission revert to the subject at a later stage.23

It was so decided.
128. Mr. HUDSON was of the opinion that the study
which the Commission had devoted to reservations would
be considered by the General Assembly as one of the
most important pieces of work accomplished at the
present session.

The meeting rose at 1.20 p.m.
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