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action to prevent the act or to punish the guilty party.
But that did not alter the fact that the act committed by
the organ as a private person could not be attributed to
the State. In an intermediate class, Mr. El-Erian had
included cases in which the organ had acted as such,
but had exceeded its competence or had contravened its
instructions.
15. The basic principle was that the conduct of its
organs were attributed to the State when they had
exceeded their competence while remaining within the
apparent limits of their functions. In his report, he
had tried to show the historical development of the rele-
vant principles. That development had more or less
stopped at the case of manifest lack of competence of
the organ, excluding attribution to the State where the
organ had neither real nor apparent competence. The
Commission might now consider going a step further.
If it wished to strengthen the rules on State responsibility
and thus contribute to the progressive development of
international law, it might decide to abandon all excep-
tions, so as not to permit States to evade their respon-
sibility. On the other hand, if it wished to keep to
pure codification, the exception should be included in
article 10. It was, in reality, only in a certain inter-
national climate, which had now changed considerably,
that exceptions were valid. In the interests of the security
of international relations, it might be better to abolish
all limitations of the principle laid down in paragraph 1.
16. He therefore proposed that either paragraph 1 alone
should be retained, or the idea expressed in the present
paragraph 2 should be retained in a separate paragraph,
but placed in a different context. Instead of saying
that a certain conduct was not attributable to the State
when it was wholly foreign to the functions of the organ
or when the lack of competence was manifest, the pro-
vision would stipulate that the only case of non-attribu-
tion was that in which the act was so foreign to the func-
tions of the organ that it was manifest that it had acted
not as an organ, but as a private person. That case
would come within the scope of article 11. Such a
radical step could not be taken, however, unless the
Commission held a fresh discussion and justified it.
17. Mr. USHAKOV, referring to paragraph 1 of arti-
cle 10, said that the alternative of competence according
to internal law and the rules of internal law concerning
the activity of the organ was not very satisfactory. In
both cases article 10 referred to internal law, although
the rules or the instructions given to the organ might
emanate from another organ and would not necessarily
have the character of rules of internal law. The Drafting
Committee should try to find better wording.
18. After a brief discussion in which Mr. §AHOVIC,
Mr. ELIAS, Mr. TSURUOKA, Mr. YASSEEN and
Mr. EL-ERIAN took part, Mr. AGO (Special Rappor-
teur) suggested that article 10 should not be referred to
the Drafting Committee immediately, but that there
should be further discussion on the question whether
or not to retain paragraph 2.

// was so agreed.
The meeting rose at 12.50 p.m.
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State responsibility
(A/CN.4/264 and Add.l;x A/9610/Rev.l 2)

[Item 1 of the agenda]
(continued)

DRAFT ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

ARTICLE 10 (Conduct of organs acting outside their
competence or contrary to the provisions concerning
their activity) 3 (continued)

1. Mr. AGO (Special Rapporteur) said that the Com-
mission now had to decide whether to retain or to drop
the exception provided for in article 10, paragraph 2,
and what wording to adopt. In the light of the views
expressed by members during the discussion he proposed
the following redraft of article 10:

"The conduct of an organ of the State or of another
entity empowered to exercise elements of the govern-
mental authority shall be considered as an act of the
State under international law even if, in the particular
case, the organ exceeded its competence according to
internal law or contravened instructions concerning its
activity, provided that it acted as an organ.

"[The conduct of the organ shall not be attributable
to the State in those cases only in which it is manifest
that the organ acted only in a private capacity]." 4

2. The second paragraph, in square brackets, did not
seem absolutely indispensable, as it only confirmed the
principle stated in the first; but that was for the Commis-
sion to decide.
3. Mr. TSURUOKA said that the notion of an "organ"
was a notion of international law, or a notion of internal
law recognized and confirmed by international law. The
words "acted only in a private capacity" would add to
that notion and make it more precise, so he was in favour
of retaining the second paragraph.
4. Mr. SETTE CAMARA thanked the Special Rap-
porteur for his redraft of article 10. He still considered,
however, that the article should consist of the first
paragraph only. The second paragraph referred to an
organ said to have "acted only in a private capacity".
The reference was clearly to individuals belonging to an
organ and acting as individuals, not in an official capacity.

1 Yearbook . . . 1972, vol. II, pp. 71-160.
2 Official Records of the General Assembly, Twenty-ninth session,

Supplement No. 10 (see Yearbook . . . 1974, vol. II, Part One,
pp. 157-331).

3 For text see 1303rd meeting, para. 1.
4 cf. text proposed at the previous meeting, para. 11.
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Any conduct by such individuals, which was obviously
in excess of the competence of the organ, would come
within the scope of article 11 (Conduct of private indi-
viduals).
5. He therefore suggested that the second paragraph
of the redrafted article should be dropped; it was a
potential source of confusion and might weaken the
effect of the first paragraph.
6. Mr. USHAKOV said he was in favour of deleting
the second paragraph altogether.
7. Mr. S A H O V I C endorsed the fundamental position
taken by the Special Rapporteur in the new version of
article 10, which seemed to include some progressive
development of the rule on the responsibility of States.
The new draft of the first paragraph was simpler than
the previous version and hence preferable as a statement
of a general rule applicable to all cases. Like Mr. Sette
Camara, however, he considered the second paragraph
unnecessary, since the redraft of the first settled the
question raised by Mr. Ushakov during the debate. B

8. Mr. YASSEEN said he thought the new version of
article 10 proposed by the Special Rapporteur was better
drafted than the previous text and clearly superior. He
did not consider it necessary to retain the second para-
graph, for there was no symmetry between the two
paragraphs: the exception provided for in the second
was not quite the reverse of the rule stated in the first.
9. The first paragraph was therefore sufficient, but he
had some doubts about the exact meaning of the last
clause: "provided that it acted as an organ". For how
was it to be decided whether an organ had acted as an
organ or not? Would the criterion be subjective or
objective? Would it be sufficient for the organ to have
apparently acted as such? He thought that point would
have to be cleared up in order to know what criterion
was to be applied in determining whether the organ had
acted as an organ or not.
10. Mr. RAMANGASOAVINA said that the redraft
of article 10 was better than the previous version and
took into account the comments made by members of
the Commission during the discussion. He found the
first paragraph acceptable, but the last clause, "provided
that it acted as an organ", made the second paragraph
superfluous. For if the conduct of an organ engaged
the State's responsibility only if it acted as an organ,
it was obvious, a contrario, that if the organ had not
acted in that capacity its conduct could not engage the
State's responsibility. Besides, an organ was not neces-
sarily an agent; it might be an administrative or a judicial
body. In that case, how could it act "in a private
capacity"? He accepted the first paragraph as drafted,
but found the second paragraph unnecessary because it
expressed an idea already contained in the first.

11. Mr. KEARNEY said that the redraft was an im-
provement on the previous text of article 10, but raised
problems in regard to the concluding proviso of the first
paragraph and the text of the second paragraph.
12. The concluding proviso, "provided that it acted
as an organ", involved difficulties both of drafting and

5 See 1304th meeting, paras. 24 et seq.

of substance. As a matter of drafting, it appeared to
refer only to the first part of the main clause, which
mentioned the conduct of "an organ of the State".
The proviso thus seemed to leave outside its scope the
entities covered by the words "or of another entity".
The term "entity" could not be assumed to refer to an
organ, owing to the terminology used in the preceding
articles.
13. The proviso was also unsatisfactory from the point
of view of substance. The rule that the conduct of a
State organ was considered as an act of the State under
international law, even if the organ exceeded its compet-
ence under internal law, was not adequately qualified
by the words "provided that it acted as an organ".
That use of the term "organ" in the proviso could lead
to a circular argument; it was arguable that for an organ
to act as an organ it had to act within its competence
under internal law.
14. In the light of the precedents mentioned in the
Special Rapporteur's commentary, it was desirable to
retain in article 10 some formula embodying the contents
of the second paragraph. In particular, it was necessary
to incorporate the important idea brought out in the
award in the Caire case (A/CN.4/264, para. 41). In
that case, the State held responsible had made available
the means used in the commission of an act that was
illegal under international law.
15. For those reasons, he suggested that the second
paragraph should be dropped and that the concluding
words of the first paragraph, "provided that it acted as
an organ" should be replaced by the following wording:
"unless it is manifest that the organ or entity was not
exercising any elements of governmental authority and
did not make use of means or instrumentalities provided
by the State when so acting".
16. Mr. HAMBRO said that the Special Rapporteur
had gone a long way towards meeting the points raised
by members during the discussion. Like several other
members, he thought that the second paragraph should
be dropped as being unnecessary in the light of the con-
tents, not only of the first paragraph of article 10, but
also of article 11.
17. He agreed with Mr. Yasseen that the concluding
proviso of the first paragraph should be redrafted, but
thought the language suggested by Mr. Kearney was
not perhaps sufficiently simple and concise.
18. Mr. REUTER said he would prefer article 10 to
consist of only a single paragraph, though he saw no
major objection to keeping the second paragraph, provi-
ded that the text was amended. As Mr. Sette Camara
had pointed out, it was not very clear, because the word
"organ" was used in two different meanings. A distinc-
tion would have to be made between an organ of the
State proper and the persons composing that organ.
19. A further question was whether the Commission
should be content with a general abstract text or should
include more concrete particulars. In his opinion the
phrase "provided that it acted as an organ" was tautolog-
ical. As Mr. Kearney had demonstrated, the status of
an organ could be involved in two cases: where the
entity acted as an organ of the State and where, without
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acting as such, it utilized means placed at its disposal
by the State. For example, an act committed by a
public servant who had gone mad could be regarded as
an act of the organ if he had used physical means placed
at his disposal by the State in his capacity as an organ.
The question arose primarily in the context of inter-
State responsibility: for instance, if an agent of the
State who had gone mad used nuclear weapons in his
charge against another country, could the State disclaim
responsibility?
20. He thought the Commission had a choice between
two formulas: a very general formula like that now
proposed by the Special Rapporteur, and a more detailed
one like that proposed by Mr. Kearney. If the Commis-
sion decided to adopt a general formula and rejected
that proposed by Mr. Kearney, it would have to explain
very clearly in the commentary its position on all the
offences which agents of the State might commit against
another State, using means of destruction or coercion
placed at their disposal by the State.
21. Mr. PINTO said that he had no difficulty in accept-
ing the main clause of the first paragraph, but found the
second paragraph of the redraft somewhat difficult to
understand from a practical point of view. It was
hardly conceivable that an organ of the State could be
capable of acting only in a private capacity. What was
meant, no doubt, was that the conduct in question was
not attributable to the State if it was manifestly the
conduct of individuals acting in a personal capacity.
The conduct of private individuals was the subject of
article 11 (A/CN.4/264, para. 146), the provisions of
which specified that in certain circumstances the State
could be held responsible for such conduct. The second
paragraph of article 10 should therefore either be ex-
panded to bring it into line with the provisions of article 11,
or dropped altogether.

22. The concluding proviso of the first paragraph was
too condensed and he thought the formula suggested by
Mr. Kearney was an improvement. But he had doubts
about the use of the term "manifest", which would be
adequate in the context of contractual liability, but not
in that of tortious liability. To a person who was the
victim of a tortious or wrongful act, the question whether
the individual who had acted was "manifestly" acting
outside governmental authority was not so pertinent.
23. Mr. MARTINEZ MORENO said that the redraft
of article 10 was an improvement on the previous text;
it took account of most of the comments made during
the discussion.
24. He agreed that the second paragraph, in square
brackets, should be dropped. He suggested, however,
that at a later stage a separate article of a general charac-
ter should be introduced to deal with those cases in which
there were grounds for extenuating responsibility, even
though the State might not be totally exonerated. There
was some analogy between the cases he had in mind and
grounds for exoneration or extenuating circumstances in
internal criminal law.
25. Mr. QUENTIN-BAXTER said he agreed with
those speakers who considered that the second paragraph,
in the form in which it was now proposed, should be

dropped. The Commission could then concentrate on
the amended text of the first paragraph, which went a
long way to meet the points made during the debate.
26. He, too, had some difficulty with the concluding
words of the first paragraph, "provided that it acted as
an organ". The abstract idea reflected in that passage
would not be of much assistance to parties to a dispute
who endeavoured to determine whether State respon-
sibility existed in a particular case.
27. In the various cases which had been decided by
arbitration or had been the subject of diplomatic corres-
pondence, a number of tests had been used to determine
whether State responsibility existed. However persuasive
those tests might have been in the particular instances
in which they had been applied, none of them could
serve as a general criterion applicable in all cases. In
his statement at the previous meeting, he had discussed
mainly the test of apparent authority; Mr. Kearney had
now drawn attention to another test—that of the means
provided by the State—which had figured prominently
in a number of arbitral awards. There were cases, such
as that of the use of a warship, in which the means
employed constituted in themselves conclusive evidence
of the use of some element of governmental authority.
28. Cases could be cited, however, in which the position
was not so clear. There were countries with a citizen
army, where soldiers kept their weapons at home. In
the hypothetical case of such a soldier misusing his
weapon to commit a crime, the State would clearly not
be responsible even though the injurious act had been
committed with an instrument placed at the offender's
disposal by the governmental authority.
29. For those reasons, he favoured the first part of
Mr. Kearney's proposal which, in his view, would be
sufficient by itself, since it would embrace cases in which
the State could be held responsible because the act had
been committed with the use of means it had provided.
30. He would have no difficulty in accepting the word
"manifest" in the present context. As used in Mr.
Kearney's text, it would mean "abundantly clear". It
was not enough for the respondent State to claim that
the organ had not been exercising any elements of govern-
mental authority; it was also necessary that that fact
should be abundantly clear, that was to say "manifest".
31. Mr. BILGE said that article 10 was not a new
source of attribution of State responsibility, for the con-
duct of an organ of the State that acted as such was
attributable to the State under article 5 (A/9610/Rev.l,
chapter III, Section B). Article 10 only added a further
particular to the principle already stated, by providing
that the conduct of an organ of the State which had acted
as such would be considered as an act of the State under
international law "even if, in the particular case, the
organ exceeded its competence according to internal law
or contravened instructions concerning its activity". To
that extent, he found the first paragraph perfectly accept-
able. The second paragraph seemed less necessary, but
was still of some use, as it might make it easier for States
to accept the principle stated in the first paragraph.
32. He was glad to note that in the first paragraph of
the amended version the expression "in its official
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capacity" had been replaced by the expression "acted
as an organ", for where competence was divided it was
very hard to determine whether an organ had acted in
the exercise of its official functions. He thought that
article 10 might perhaps be linked to article 11, by re-
placing the expression "in a private capacity", at the end
of the second paragraph, by the words "as a private
individual".
33. Mr. ELIAS thanked the Special Rapporteur for his
attempt to clarify the subject in a number of ways, which
showed the direction the work of the Drafting Committee
could take. The Commission was still divided, however,
on the question whether to retain the second paragraph
or to delete it, with or without some modification of the
first.
34. The issue was a very difficult one. The Commission
had to decide whether it wished to have in article 10
an absolute rule which admitted of no exception, or
whether it preferred to make room for an exception and,
if so, within what limits. He welcomed the constructive
suggestion by Mr. Kearney, but thought the proposed
wording was rather cumbersome. Moreover, he shared
other speakers' doubts about the use of the term
"manifest".
35. The decision to be taken on the deletion of para-
graph 2 from article 10 was logically connected with the
contents of article 11; the final formulation of article 11
was bound to have some effect on article 10.
36. Mr. USTOR said that there was complete unanimity
in the Commission on the rule that a State was respon-
sible for the conduct of its organs or other entities, even
if they had exceeded their competence. There was also
a unanimous feeling, however, that some saving clause
should be introduced into article 10 to cover cases in
which it was perfectly obvious that no State respon-
sibility existed.
37. The problem was how to draft such a clause.
Three drafts had been proposed so far: the original
draft of article 10, paragraph 2; the second paragraph
of the Special Rapporteur's redraft; and Mr. Kearney's
reformulation of that paragraph. The third formula
incorporated the saving clause in the first paragraph;
but the attempt to shorten the proviso made it somewhat
nebulous. In that respect, he partly agreed with
Mr. Quentin-Baxter's criticism; possibly the best solution
would be to adopt a shortened version of Mr. Kearney's
rewording and give ample explanations in the com-
mentary.
38. Sir Francis VALLAT said he shared the view that
the second paragraph was unnecessary. Its contents
overlapped to some extent with the concluding proviso
of the first paragraph, so that there was a risk of conflict
between the two provisions. It would be better to omit
the second paragraph and try to clarify the concluding
words of the first. Mr. Kearney's proposal indicated
the lines on which that might be done, though the parti-
cular language involved some difficulties.
39. Articles 10 and 11 were closely interrelated, and he
hoped that they would be considered by the Drafting
Committee more or less at the same time.

40. The CHAIRMAN, speaking as a member of the
Commission, congratulated the Special Rapporteur on
his redraft of article 10, which brought its provisions
more into line with the views expressed by members
during the discussion. Like other members, he approved
of the first paragraph and welcomed Mr. Kearney's
proposal, which would no doubt be duly taken into
account by the Drafting Committee. He fully agreed
that there was a close link between articles 10 and 11;
any decision on article 10 would therefore be provisional
until article 11 was settled.
41. Mr. EL-ERIAN said that the redraft of article 10
was an improvement on the previous version. The
Special Rapporteur had taken account of most of the
points made during the discussion, and also of the wishes
of those who had favoured the deletion of paragraph 2,
the extremely difficult subject of which was now covered
by the final passage in square brackets. The new version
showed that the main criterion for the attribution of
responsibility to the State was that the organ should
have acted as an organ.
42. Mr. AGO (Special Rapporteur) reminded the Com-
mission why he had asked for a further discussion on
draft article 10. That provision stated a rule which
had first appeared towards the middle of the nineteenth
century in a restrictive form: attribution to the State
of an act of one of its organs was possible only if the
organ had acted within its competence and according
to the rules of internal law or to instructions received.
Incidentally, as he had made clear from the beginning,
a person or group of persons having the status of an
organ of the State could easily act as individuals. There
were many organs which could be in such a situation,
especially individual organs. In the course of its evolu-
tion the rule in question had gradually been changed
into a stricter rule. Yet there were still a number of
cases in which it was not clear whether an act should be
attributed to the State and in which the trend hitherto
had rather been against such attribution. It was precisely
in order to reflect current practice, judicial decisions and
international doctrine that he had included paragraph 2
in the first version of draft article 10.

43. Personally, he thought the Commission could go
a step further and make the rule simple and absolute.
Then the conduct of an organ of the State which acted
in its capacity as an organ would be attributed to the
State, regardless of whether it had acted within its com-
petence and in conformity with its instructions. It was
only where the organ had acted as a private person that
its conduct would not be attributed to the State. It was
in order to ascertain whether the Commission was pre-
pared to lay down such a rule that he had asked for a
further discussion.
44. The new version of article 10 had elicited comments
on the drafting from several members, but all of them
seemed to be in favour of a rule with no exception.
Referring to a comment by Mr. Kearney, he explained
that the conduct covered by the article should be taken
to mean the conduct of an "organ" of the State or of
an "organ" of another entity empowered to exercise
elements of the governmental authority. To remove
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any misunderstanding, it would probably be enough to
add the words "an organ of" before the words "another
entity" at the beginning of the article. In response to
a suggestion made by Mr. Ushakov, he had replaced the
reference to contravention of the rules of internal law
concerning the activity of the organ by a reference to the
contravention of instructions concerning its activity. In
practice, it was usually such instructions—which in any
case came under internal law—that the organ failed to
observe.
45. Mr. Bilge had observed that the rule in question
was already stated in absolute terms in draft article 5.
His answer to that was that the repetition was probably
useful in view of the many disputes which had arisen in
cases in which an organ that was truly an organ of the
State, or of another entity empowered to exercise ele-
ments of the governmental authority, had acted beyond
its competence or contrary to its instructions, under
cover of its status as an organ.
46. If the absolute rule were adopted, the uncertainties
would be reduced to the question whether, in a particular
case, the organ had acted as such or in a private capacity.
In the example of a Customs official who, in the exercise
of his functions, crossed the border of his State, the
conduct was manifestly that of an organ of the State.
But where a Customs official crossed the border to hunt
game and, when challenged by the guards of the neigh-
bouring State, wounded one of them, the conduct was
certainly that of a private person, no matter whether he
had been wearing his uniform or whether he had used
his service revolver; he had in no way exercised any
element of the governmental authority. That considera-
tion led him to oppose Mr. Kearney's suggestion that
cases in which the act of an organ of the State could be
attributed to that State should be determined by reference
to the means placed at the disposal of the organ by the
State. Incidentally, that was not a new idea; it had
been proposed earlier, notably by Charles de Visscher.
47. A reference to the means placed at the disposal of
the organ might be a source of misunderstanding. A
customs official who used his service revolver in a neigh-
bouring country to kill a guard who caught him poaching,
and a Swiss national who killed a foreign diplomat with
his army rifle, were both committing private acts which
had nothing to do with the exercise of elements of the
governmental authority. On the other hand, a police
officer who, when acting in his official capacity, had no
weapon and used his fists against a foreigner, was not
using means placed at his disposal by the State, but his
conduct must nevertheless be held to be attributable to
the State. Moreover, most of the violations of inter-
national law of which States were accused in the situations
covered by article 10 related to the protection of foreign-
ers, so that cases of omission were much more frequent
than cases of commission; and in cases of omission,
the test of the use of means made available by the State
could not be applied. If a State's police force failed
to take adequate measures to protect a foreign ambassa-
dor, in other words, if it did not use for that purpose the
means placed at its disposal by the State, it would be
precisely the fact that it had not used them which would
be complained of.

48. The first part of the formula proposed by Mr.
Kearney was based on the wording of some preceding
articles and was accordingly welcome. It relied on the
notion of the exercise of elements of the governmental
authority. But the problem now before the Commission
had arisen before in connexion with article 5 (A/9610/
Rev.l, chapter III, section B), and had been solved
differently. Article 5 stipulated that the organ must
have been "acting in that capacity". It was in the light
of that provision that Mr. Ushakov had suggested deleting
the adjective "official" before the word "capacity", in
the previous version of paragraph 1 of article 10, and
simply saying "in that capacity". If the Commission
now decided to introduce into article 10 the idea of
exercising elements of the governmental authority, instead
of the idea of acting as an organ, that difference in wording
might one day give rise to difficulties in application.
That being so, the Commission could either subsequently
introduce a reference to the exercise of elements of the
governmental authority into draft article 5, or explain
in the commentary to article 10 that the organ which
exercised elements of the governmental authority was
acting in its capacity as an organ, or use the words "in
its capacity as an organ" in both provisions.
49. He was glad to note that the first paragraph of
article 10 as redrafted had received the approval of all
the members of the Commission and that only the wording
of the last clause had caused some of them to have
doubts. In fact, the Commission merely had to weigh
the advantages and disadvantages of a formula which
would be more explicit, but might, for that very reason,
leave some loopholes.
50. The second paragraph of the proposed new text
was considered superfluous by nearly all the members
of the Commission. It would be justified only in so far
as repetitions were sometimes useful. In his opinion,
it was not essential to retain the provision, so long as
the first paragraph was drafted satisfactorily and the
commentary clearly stated the limits of the rule.
51. Mr. EL-ERIAN said that article 3 specified the
conditions under which an internationally wrongful act
attributable to the State could be considered to have
occurred. Article 4 concerned the case in which an act
might not be wrongful under internal law, but be wrong-
ful under international law. Article 10 referred to the
converse case—what he might call a "grey area"—in
which an act, while not attributable to the State, was
wrongful under internal law and hence might give rise
to State responsibility if no reparation was made under
internal law or there was a denial of justice. In such
cases the rule applicable was that governing responsibility
for delictual acts (responsabilite delictuelle), under which
the principal was responsible for the act of his agent or
dependant.

52. The purpose of article 10, as explained by the
Special Rapporteur, was to define when the act of an
organ was attributable to the State. As it stood, how-
ever, the article did not preclude the generation of State
responsibility even when the act was not attributable
to the State because it had been committed by an organ
not acting in its capacity as such. In that connexion,
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he recalled that an Attorney General of France, wishing
to preserve the immunity of the medical profession from
prosecution, had declared that "it was not the doctor,
it was the man" who had been at fault when a drunken
surgeon had committed an act of gross negligence.

53. Mr. AGO (Special Rapporteur) said that for the
time being the Commission was concerned only with
the subjective element of the wrongful act, namely, the
attribution of an act to the State. To say that the conduct
of an organ of the State which had acted as an organ
was attributable to that State, and that such conduct was
not attributable to the State if the organ had acted as a
private person, did not mean that the State was respon-
sible in the first case, but not in the second. If the organ
had acted as a private person, its act was not an act of
the State. But that did not mean that in the case of an
act by a private person the State could not be held res-
ponsible for the failure of its organs to act if they ought
to have prevented or punished the act in question. A
person who, although an organ of the State, acted in
certain circumstances in a private capacity, came, by
reason of that very fact, within the category of private
persons. The problem of his conduct then arose in the
same way as that of the conduct of a mere private person
who had no official functions.

54. Although there were some connexions between
articles 10 and 11, they were not such that the two articles
need be taken together by the Drafting Committee.
Moreover, article 10 was connected just as closely with
other articles of the draft.

55. The CHAIRMAN suggested that article 10 should
be referred to the Drafting Committee.

// was so agreed. 6

Membership of the Drafting Committee

56. The CHAIRMAN said that, if there were no objec-
tion, he would take it that the Commission agreed that
its Drafting Committee should consist of Mr. Quentin-
Baxter as Chairman, Mr. Ago, Mr. Elias, Mr. Martinez
Moreno, Mr. Pinto, Mr. Ramangasoavina, Mr. Reuter,
Mr. Sahovic, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov
and Sir Francis Vallat.

It was so agreed.

The meeting rose at 5.50 p.m.
6 For resumption of the discussion see 1345th meeting, para. 5.
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Tuesday, 13 May 1975, at 10.5 a.m.
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Mr. Hambro, Mr. Kearney, Mr. Martinez Moreno,
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State responsibility
(A/CN.4/264 and Add.l; * A/9610/Rev.l2)

[Item 1 of the agenda]
(resumed from the previous meeting)

DRAFT ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

1. The CHAIRMAN invited the Special Rapporteur
to introduce article 11, which read:

Article II3

Conduct of private individuals
1. The conduct of a private individual or group of individuals,

acting in that capacity, shall not be considered as an act of the
State under international law.

2. However, the rule enunciated in the preceding paragraph is
without prejudice to the attribution to the State of any omission
on the part of its organs, where the latter ought to have acted to
prevent or punish the conduct of the individual or group of indi-
viduals and failed to do so.

2. Mr. AGO (Special Rapporteur) said that in pure
theory it was not impossible for the responsibility of a
State to be engaged in cases other than those referred to
in the draft articles already considered by the Commission
(A/9610/Rev.l, chapter III, section B). Long ago, it
had been held that any act of a citizen of a State, or of
a person in the territory of a State, was an act of that
State under international law. Today, that rule was not
only repugnant, since the conduct of a private person
who was not acting for the State, either permanently or
occasionally, could not be attributed to the State, it
was also contrary to the conclusion reached by the
Commission concerning organs of the State, namely,
that their conduct could be attributed to the State only
if they had acted in their capacity as organs. At first
sight, therefore, it appeared that the conduct of a private
individual could not be attributed to the State. Never-
theless, it was from international jurisprudence and
practice that the rule must be derived, not from abstract
ideas.

3. He wished to make two preliminary remarks. First,
if it was to be concluded that the act of a private individual
could be attributed to the State, everything must support
that conclusion; it must be possible to establish that the
act attributed to the State was really the act of an indi-
vidual and not a different act committed by an organ of
the State in connexion with the act in question. If an indi-
vidual managed to enter a foreign embassy, caused
damage there and stole documents, his conduct could not
be attributed to the State. What the State, and in partic-
ular its police force, would be blamed for, was not having
taken adequate measures to protect the embassy. To
attribute the act of the individual to the State would
amount to accusing it of having failed to fulfil its obli-
gation to respect the inviolability of the embassy, of
having wrongly entered it, and of having caused damage
there and stolen documents. On the other hand, if it
were considered that the private individual alone was

1 Yearbook . . . 1972, vol. II, pp. 71-160.
2 Official Records of the General Assembly, Twenty-ninth Session,

Supplement No. 10 (see Yearbook . . . 1974, vol. II, Part One,
pp. 157-331).

3 Text as revised by the Special Rapporteur.


