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an international organization were not subject to the
jurisdiction of the State in whose territory they were
situated. The territorial State could prevent and punish
the act of a private person, whereas it could neither
prevent nor punish the act of an organ of another State
or of an international organization acting in that capacity
in its territory. It was obvious that a State could neither
prevent nor punish the conduct of a representative of a
foreign State in its territory, and a host State could
neither prevent nor punish the conduct of an international
organization located in its territory, since it had no
jurisdiction over that organization. Hence there was no
reason to repeat in paragraphs 1 and 3 of article 12 the
provisions of paragraphs 1 and 2 of article 11, for the
two articles dealt with wholly unrelated situations.
37. As to paragraph 2 of article 12, he shared the reser-
vations expressed by some members of the Commission
about the words "possessing separate international per-
sonality", because such personality seemed to him very
difficult to determine. In his opinion, it would be better
to say that the conduct of an organ of an insurrectional
movement directed against a State could not be attributed
to that State "if the insurrectional movement controls
part of the territory of the State in question".

The meeting rose at 1 p.m.

1315th MEETING

Friday, 23 May 1975, at 10.10 a.m.

Chairman: Mr. Abdul Hakim TABIBI
Members present: Mr. Ago, Mr. Bilge, Mr. Calle y

Calle, Mr. El-Erian, Mr. Elias, Mr. Hambro, Mr. Kearney
Mr. Martinez Moreno, Mr. Quentin-Baxter, Mr. Raman-
gasoavina, Mr. Reuter, Mr. Sahovic, Mr. Sette Camara,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Sir Francis Vallat, Mr. Yasseen.

Eleventh session of the seminar
on international law

1. The CHAIRMAN invited Mr. Raton, the Senior
Legal Officer in charge of the Seminar on International
Law, to address the Commission.
2. Mr. RATON (Secretariat) thanked Mr. Ustor, the
Commission's previous Chairman, and Mr. Yasseen for
having upheld the cause of the Seminar on International
Law at the twenty-ninth session of the General Assembly.
The eleventh session of the Seminar would open on
Monday, 26 May 1975. There would be 20 participants,
coming from different countries, who had been chosen
on the basis of geographical and linguistic distribution
that was as fair as possible. There would, however, be
few representatives of African countries, because those
countries had not nominated many candidates for 1975.
The organizers of the Seminar had marked the celebration
of International Women's Year by inviting six women
to participate. There would be eight lecturers from
among the members of the Commission: Mr. Martinez

Moreno, Mr. Calle y Calle, Mr. El-Erian, Mr. Elias,
Mr. Kearney, Mr. Ustor, Sir Francis Vallat and
Mr. Yasseen.
3. The Seminar could not be held without the partici-
pation of members of the Commission or without the
financial contributions of Governments, which provided
students from developing countries with fellowships vary-
ing in amount from $1,200 to $5,000. The amount of
the fellowship awarded by Israel had not changed, but
the fellowships awarded by the Netherlands, Norway,
Finland and Sweden had been increased from $1,500 to
$2,000, and the Federal Republic of Germany had raised
the value of its fellowship to $2,500; the most valuable
fellowship, of $5,000, had been awarded by Denmark.
Thanks to the personal intervention of Mr. Hambro,
Norway had maintained its contribution for 1975. Des-
pite the efforts of those countries, however, the value
of the fellowships had become insufficient owing to the
fall of the dollar and the increase in the cost of living in
Switzerland. Once again, therefore, he made an urgent
appeal to Governments to award additional fellowships
and to increase the value of the existing ones.
4. The CHAIRMAN expressed his satisfaction at the
holding of the Seminar and said it was gratifying that
most of the participants were young jurists from the third
world. He thanked the donor countries for providing
the fellowships, which he hoped would increase in number
and value.

State responsibility
(A/CN.4/264 and Add.l;1 A/9610/Rev.l *)

[Item 1 of the agenda]
(resumed from the previous meeting)

DRAFT ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

ARTICLE 12 (Conduct of other subjects of international
law 3 (continued)

5. The CHAIRMAN invited the Commission to resume
consideration of draft article 12.
6. Mr. CALLE Y CALLE said that the Special Rap-
porteur's draft article 12 was the clearest and the best
formulated text so far produced on its subject, as could
be seen from a comparison with previous attempts at
codification. The article dealt with acts committed in
the territory of a State by an organ of another subject
of international law. Its purpose was to specify that such
acts could not be attributed to the territorial State.
7. The provisions of paragraph 1 were in line with those
of article 9 (A/9610/Rev.l, chapter III, section B), but
they could not be incorporated in that article. Article 9
dealt with the case in which an organ of another State,
or of an international organization, was placed at the
disposal of the territorial State. The acts of that organ
were then attributed to the territorial State because it had
acted under the authority or on the instructions of that

1 Yearbook . .. 1972, vol. II, pp. 71-160.
2 Official Records of the General Assembly, Twenty-ninth Session,

Supplement No. 10 (see Yearbook ... 1974, vol. II, Part One,
pp. 157-331).

8 For text, see 1312th meeting, para. 1.
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State. Paragraph 1 of article 12, on the other hand,
dealt with a situation in which the territorial State had
no such authority and had given no such instructions, so
that separate treatment was required.
8. During the discussion, there had been some criticism
of the expression "in the territory of a State". In his
opinion, the use of that expression was fully justified,
because the problems dealt with in article 12, related to
the non-attribution to the territorial State of certain acts
performed by organs of other subjects of international
law. Any attempt to replace the reference to "territory"
by a reference to "jurisdiction" would create major
difficulties.
9. Paragraph 2 dealt with insurrectional movements.
Riots and civil strife certainly constituted a broad subject,
covering events ranging from mere disorders to situations
of civil war. In recent times, liberation movements had
acquired a vigour and status which gave them an inter-
national standing and which had gained them recognition
by States and international organizations.
10. It had been suggested that the words "and possessing
separate international personality" should be dropped
from paragraph 2. In his opinion, those words were
indispensable. The conduct referred to in paragraph 2
was not that of individuals, which would give rise to the
responsibility of the State for its failure to prevent inter-
nationally wrongful acts. That paragraph was concerned
with the acts of organs of movements which had an
internationally recognized personality. When an insur-
rectional movement was recognized by third States as a
belligerent, the territorial State was released from liability
for any claims arising out of the conduct of the organs
of the movement.
11. While he was in favour of retaining the phrase
referring to personality, he thought the wording should
be improved. The term "separate", which qualified the
expression "international personality", was not very apt,
particularly in the Spanish version ("distinta"). It would
be better to use a formula such as "an international
personality of its own", or better still, " recognized inter-
national personality". That wording would take account
of the possible diversity of situations. There had been
cases in which an insurrectional movement had been
recognized by only one or two States in the region con-
cerned; liberation movements, on the other hand, had
been recognized by the General Assembly of the United
Nations and had been expressly authorized to participate
in international conferences.

12. With regard to riots and civil disturbances, he urged
the Special Rapporteur to mention in the commentary
that they were covered by the provisions of article 11.
A reference of that kind would give satisfaction to Latin
American countries. In that region, where disturbances
and revolts had been common in the second half of the
nineteenth century, claims for alleged injuries suffered by
aliens had become a major problem. As a reaction
against exaggerated or inflated claims, which had become
a regular industry, Latin American countries had included,
in their treaties with other countries, clauses whereby
the territorial State disclaimed responsibility for damage
sustained by aliens as a result of disturbances or revolts.

In his own country, Peru, the Ministry for Foreign
Affairs had issued a circular, on 26 October 1897, to all
foreign States represented at Lima, warning them that
the Peruvian State was not responsible for any damage
sustained by aliens as a result of revolts or civil strife.
That position had been reiterated since then on a number
of occasions, for example, in a note sent to the Italian
Legation at Lima in 1934.
13. He found the saving clauses in paragraphs 3, 4 and 5
not only useful, but necessary, in article 12; the rule of
non-imputability set out in paragraph 1 of the article
could not be absolute. So far as the formulation of
those saving clauses was concerned, he was fully satisfied
with the Special Rapporteur's proposed text; any attempt
to amend it would create more problems than it would
solve.
14. Mr. BILGE said that article 12 was an important
provision. In his opinion, it had its place in the draft
as a whole, because it was a technical article which sup-
plemented the other articles already adopted.
15. It had been argued against article 12 that chapter II
of the draft should deal only with the act of the State
under international law. In fact, however, it was very
difficult, or even impossible, to adhere strictly to methods
of pure logic when dealing with such a complex problem,
for past confusions and mistakes made it essential to
clarify certain particularly delicate questions.
16. As he saw it, article 12 was necessary in so far as
it was a corollary of article 9 and also, partly, of article 11.
For after settling, in article 9, the question of the attri-
bution to a State of the conduct of an organ placed at
its disposal by another State or by an international
organization and exercising elements of the governmental
authority of the State at whose disposal it had been placed,
it was necessary to settle the complementary question
of the attribution of the conduct of an organ of a State
or of an international organization, likewise present in
the territory of another State, but acting rather as an
organ of the State or organization to which it belonged.
That was precisely the question settled by article 12 in
paragraph 1. The article also had some connexion with
article 11, for paragraph 2 dealt with the conduct of
insurrectional movements, which had first been considered
as groups of private persons.

17. Like Mr. Yasseen, he considered that article 12
should not attempt to define the responsibility of inter-
national organizations or of insurrectional movements,
but should be confined to stating that the conduct of
those entities could not be attributed to the State. 4

18. Mr. Ushakov had strongly opposed the inclusion of
paragraph 1 of article 12, on the grounds that in any
case an organ of another State or of an international
organization was not under the jurisdiction of the terri-
torial State. 5 But everything depended on the meaning
given to the term "jurisdiction". Foreign armed forces
stationed in the territory of a State were obviously not
subject to that State's jurisdiction, but that did not mean
that the State which received them had no means of

4 See previous meeting, paras. 12 and 13.
5 Ibid., para. 36.
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opposing their activities. The same was true of a foreign
embassy, for the receiving State could, in certain cases,
demand the recall of an ambassador. The receiving
State always retained its sovereign rights and could always
limit the activities of the organ of the sending State to
some extent. In his opinion, paragraph 1 of article 12
was necessary, for it had a useful part to play in clarifying
the problem of the attribution of certain kinds of conduct
to the State.
19. He agreed that consideration should be given to
the possibility of "joint conduct" by the State or inter-
national organization to which the organ belonged and
the State in whose territory the organ was present. It
was also necessary to take into account the very complex
question of the relationship between the international
organization and its member States. A few years pre-
viously, when the establishment of a multinational armed
force had been planned, the question had arisen whether
the force would have a separate status or would simply
take the form of very close co-operation between the
armed forces of several countries. The possibility of
common or joint conduct by the receiving State and the
sending State or organization should be provided for in
the draft, for that was not a theoretical case, but one which
could always occur in practice.
20. Paragraph 2 was very important, because of the
increasing activities of insurrectional movements and of
the greater measure of recognition they were receiving
at the international level. But the Commission should
not take up the question of the recognition of insurrec-
tional movements; there, it should confine itself to affirm-
ing that the conduct of an insurrectional movement could
not be attributed to the State. In his opinion, paragraph 2
should form a separate article, because the question of
insurrectional movements had reached such proportions
that it merited separate treatment. The acts of those
movements were very close to acts of war, for they took
part in an armed conflict and were outside the jurisdiction
of the State. Such acts should therefore be treated
separately from the other types of conduct referred to in
paragraph 1.
21. He could accept paragraphs 1 and 2, but in the form
of separate articles. He also accepted the other para-
graphs, which he considered necessary for defining the
scope of paragraphs 1 and 2.
22. Mr. REUTER said that the question raised by
article 12 was both very simple and very difficult. The
Special Rapporteur's intentions were indeed very clear,
and the article did not raise any problem of substance.
On the other hand, it raised a very delicate drafting
problem. He would not give an opinion on the question
whether the content of article 12 should form one, two
or three articles, because he thought that was a question
which should be settled later, after the text had been
drafted. In drafting it, the Commission should exercise
the utmost caution, and follow the example of the General
Assembly which, in drafting certain texts, like the defini-
tion of aggression, 6 had taken great care to avoid the
use of certain terms, such as "international organization".

In the same way, the Commission should avoid using
such expressions as "subjects of international law" and
"international personality", and try to draft as neutral
a text as possible.
23. As to insurrectional movements, he had no doubt
that national liberation movements directed against for-
eign rule of the colonial type now enjoyed international
legitimacy, but he thought it would be very dangerous
to adopt a formula which might give the impression that
the Commission was taking a position, one way or the
other, on the legitimacy of insurrectional movements
outside the colonial context. The Commission should
adopt a neutral formula, in order to stress the relative
character of whatever international status an insurrec-
tional movement might enjoy. He was therefore inclined
to favour the replacement of the words "possessing
separate international personality", in paragraph 2, by
the phrase "whose international status is applicable to
the relations in question".

24. Mr. HAMBRO said that although he agreed with
most of the ideas in that part of the Special Rappor-
teur's report which dealt with article 12 (A/CN.4/264,
paras. 147-192), he nevertheless had serious doubts about
the whole of the article. Much of its contents did not
belong in the part of the draft under discussion. Some
elements belonged to other parts of the draft; some even
belonged to topics other than State responsibility. If
article 12 were adopted as it stood, the draft would become
much more complicated than was necessary; some of the
paragraphs of the article would make it more difficult
for States to adopt the draft as a whole.

25. Neither the arguments so skilfully put forward by
the Special Rapporteur, both in his report and in his
oral presentation of article 12, 7 not the views expressed
by other members who supported the article, had been
able to convince him of the usefulness of article 12 in
the draft. With regret, therefore, he had to place on
record his very serious doubts.
26. Mr. EL-ERIAN said that the question of the use
of the expression "international organization", raised by
Mr. Reuter, called for some comments. At the 1975
United Nations Conference on the Representation of
States in their Relations with International Organizations,
an attempt had been made by a number of delegations
to introduce into the draft convention a definition taken
from one of his own reports as Special Rapporteur for
the topic. 8 After discussion, however, the majority of
the participants had decided to adopt the same approach
as the Commission and not to try to define an international
organization. The solution adopted had been to include
in article 1 (Use of terms) of the 1975 Vienna Convention
on the Representation of States in their Relations with
International Organizations of a Universal Character, 9

a provision to the effect that, for purposes of that Con-
vention, "international organization" meant an inter-
governmental organization. That formula was, of
course, taken from the 1969 Vienna Convention on the

General Assembly resolution 3314 (XXIX), annex.

7 See 1312th meeting, paras. 2 et seq.
8 See Yearbook . . . 1968, vol. II, p. 124, article 1 (a).
8 Document A/CONP.67/16.
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Law of Treaties and merely identified an international
organization without defining it. He took it that the
Commission would adopt the same approach with regard
to the draft under consideration.
27. He reiterated the view he had expressed at the pre-
vious meeting that paragraphs 2 and 5 of article 12 should
be separated from the rest of the article. He remained
convinced that article 12 should be split up so as to deal
separately with the three different kinds of subject of
international law it covered, namely States, international
organizations and insurrectional movements, which were
governed by very different rules of international law.
The subject-matter of article 12 should be divided into
three articles, or at least two, if the conduct of another
State and that of an international organization were to
be treated together.
28. He did not share Mr. Hambro's apprehensions,
though he agreed that there was some encroachment on
other topics—for example, that of succession of States.
If the Commission decided that article 12 should touch
on the succession of States, a cross-reference to the
relevant rules of international law should be included in
paragraph 5.
29. The CHAIRMAN, speaking as a member of the
Commission, said he shared the view that article 12 was
a useful article which had a place in the draft. The
difficulties which had arisen were due to the approach
adopted. In drafting article 12, the Special Rapporteur
had intended simply to specify that the acts of an organ
of another State, of an international organization or
of an insurrectional movement were not attributable to
the territorial State. That State was clearly not respon-
sible for the conduct of an organ which was not under
its control.
30. The rule in paragraph 1 had met with general
agreement. Paragraph 2 raised difficulties that were
political rather than legal—a circumstance accounting
for the shyness of writers on the question of the attribution
of responsibility to insurrectional movements, to which
the Special Rapporteur had referred in paragraph 188 of
his report (A/CN.4/264 and Add.l). Clearly, it was the
political implications rather than any legal considerations
that had restrained writers from commenting on that
question.
31. The matter was further complicated by the fact that
insurrectional movements could operate at different
levels. Some were internationally recognized and con-
stituted legitimate attempts to assert the right of self-
determination embodied in the Charter of the United
Nations; others were merely secessionist; and others,
again, aimed only at overthrowing the government of a
State. Thus it was difficult to know how far to go in
dealing with insurrectional movements in general.
32. The question of recognition was also relevant. Not
uncommonly, a claim was not made because the State
which might have made it considered that by invoking
the international responsibility of the insurrectional
movement it would be implicitly conferring recognition
on it.
33. The case of the United States vessel Dolphin, in
1914, which was cited by the Special Rapporteur in

paragraph 181 of his report, illustrated the kind of
situation which had occasionally arisen in the days before
the adoption of the United Nations Charter. The arrest
of some members of the crew of that vessel by armed
rebels had led to the occupation of a port in the country
concerned. That type of pressure was now totally
unlawful under the Charter, which called for the settle-
ment of disputes by peaceful means.
34. In modern times insurrectional movements were in
some cases internationally recognized as legitimate
uprisings against colonialism to assert the right to self-
determination, so some provision should perhaps be
made for the registration of claims and complaints, with
a view to future settlement. The appropriate authority
for the registration of claims would be the United
Nations.
35. He agreed that paragraphs 2 and 5 should be sepa-
rated from the remainder of article 12; possibly they might
be combined with the provisions of draft article 13.
36. Mr. AGO (Special Rapporteur), replying to the
comments of members on article 12, said that the purpose
of the article was mainly to save the Commission from
being criticized for leaving a gap in the draft. After
dealing, in article 5 and the subsequent articles (A/9610/
Rev.l, chapter III, section B), with acts attributable to
the State, the Commission had considered the conduct
of private persons. It had come to the conclusion that
the acts of private persons were not attributable to the
State, but that the State's international responsibility
might be engaged in connexion with such acts. Article 12
referred to the case in which an act attributed to a foreign
State, an international organization or an insurrectional
movement, was the occasion for certain conduct on the
part of the territorial State which could engage its inter-
national responsibility. That case could not be ignored.
37. Obviously, the Commission was not required to
define an "international organization" or an "insurrec-
tional movement", to establish how an international
organization could become a subject of international law
separate from the States composing it, or to indicate when
the responsibility of an international organization or its
member States could be engaged or what cases might
possibly involve joint responsibility. Nor did it have to
determine at what moment, or with respect to whom, an
insurrectional movement assumed a personality of its
own. Moreover, none of the provisions of article 12 were
intended to settle those questions. The rules on the
possible responsibility of an international organization
or an insurrectional movement were certainly not primary
rules, but, like the primary rules, they did not have to
be defined by the Commission in the context of the present
articles, which dealt only with the responsibility of States.

38. In view of the considerations put forward by mem-
bers of the Commission at the previous meeting, he was
not sure whether it would be better to devote one or
several articles to the subject-matter of article 12. First,
one could imagine an article consisting of two paragraphs,
worded roughly on the following lines: "(1) The conduct
of an organ of another State acting in that capacity in
the territory of a State shall not be considered as an act
of that State under international law. (2) The rule
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stated in paragraph (1) is without prejudice to the attri-
bution to the State of conduct connected with that
referred to in paragraph (1), which must be considered as
acts of the State by virtue of articles 5 to 10." Such an
article would certainly not be superfluous, even though
Mr. Ushakov claimed that when there was an act by
another State, it was already attributed to that State under
articles 5 to 10, so that everything was provided for in
that respect. Mr. Ushakov had added that the fact that
the organ in question had acted in the territory of another
State did not alter the situation, because it had acted in
its capacity as an organ.10 All that was true, but it was
still important to take account, at that point, of cases in
which the territorial State might be required to adopt a
particular attitude in connexion with the conduct of the
organ in question. For example, if an ambassador or
other official representative of a State, speaking at a press
conference abroad, went so far as to insult the Head of a
third State, the territorial State might be required to take
certain action, especially if the insults had been uttered
in the presence of local authorities. It might, at the very
least, be required to dissociate itself from the remarks or
to protest. In particularly serious cases, it was even
conceivable that the territorial State would have to
request the withdrawal of the ambassador. If the
territorial State took no action, the injured State might
accuse it of having committed an internationally wrongful
act connected with the ambassador's conduct.
39. Some members of the Commission had thought it
possible that, by permitting the presence of foreign armed
forces in its territory, a State might be committing a
wrongful act. His reply was that no such general affir-
mation could be made. At the present time, numerous
armed forces were stationed in foreign territory, and their
presence did not constitute an internationally wrongful
act in itself. Moreover, their function was usually to
contribute to the defence of the country, to the balance
of power and, in short, to the maintenance of peace in a
particular region, rather than to prepare acts of agression.
The presence of such forces was generally the result of an
agreement which did not nullify the jurisdiction of the
territorial State over their actions, particularly in regard
to the punishment of certain offences. That being so, if
the territorial State did not itself take the necessary
punitive measures, that omission could, in certain cir-
cumstances, be attributed to it as a source of international
responsibility.

40. Other examples could be cited. A Head of State
visiting a foreign country might be kidnapped by a
commando operation organized from a third State and
carried out by organs of that third State. In such a case,
the territorial State might incur international responsibil-
ity if it had not taken the necessary precautions to
prevent such an act or if, although blameless in that
respect, it did not take adequate measures to apprehend
the culprits and punish them, or in any case to demand the
immediate release of the Head of State concerned.
Recently, a vessel of one State had been seized by the
armed forces of another State. Having failed to secure
its immediate return and the release of the crew, the

State to which the vessel belonged had sent troops into
the territory of a third State, from which it had conducted
a military operation to recover the vessel and its crew.
Was that third State not bound to react in a particular
way? If it had not protested and demanded the with-
drawal of the armed forces, it might perhaps have been
reproached by the neighbouring State.
41. Several members of the Commission had objected
to the expression "in the territory of a State". But if
those words were deleted, article 12 would lose its raison
d'etre, since it was precisely because the acts complained of
were committed in the territory of the State in question
that the article could deal with the conduct of that State
in connexion with those acts. Nevertheless, he acknow-
ledged that the phrase might seem too restrictive; he
therefore suggested the formula "in any territory under
its jurisdiction" or any other form of words which would
include, in addition to the territory proper, the continental
shelf, dependent territories and ships flying the flag of the
State.
42. The reason why there were few examples relating
to international organizations was that that class of
subjects of international law was relatively new. Besides,
it must be presumed that by their very nature, international
organizations normally acted in such a way as not to
commit internationally wrongful acts. Nevertheless,
international peace-keeping forces, for example, had been
known to commit wrongful acts liable to engage the
international responsibility of the organization to which
they belonged—as had happened in the Congo—but
the Commission was not called upon, in the context of the
present articles, to consider cases of international respon-
sibility of an organization. It need only establish the
position of the territorial State in such cases. If draft
article 12, in its present form, might give the impression
of aspiring to solve those problems, any misunderstanding
on that point must be removed. The essential point
was that article 12 should start from the assumption that
the international organization in question was a subject
of international law, for otherwise the act complained of
could only be the act of an organ of another State or of a
private person, and in either case another article of the
draft would apply.
43. Referring to insurrectional movements, Mr. Ustor
had observed that they were often directed against a
government, not against a State, so that the phrase
"insurrectional movement directed against a State" was
inappropriate. u He agreed that the phrase, which had
been taken from other codification drafts, should be
amended. On the other hand, he was surprised that some
members of the Commission had raised the question of
the international legitimacy of insurrectional movements,
since it was not the Commission's business to establish
when an insurrectional movement was or was not legiti-
mate, or when, how, or with respect to whom, it acquired
international personality. It need only consider whether
the mere fact that an insurrectional movement acted at a
certain moment, through its own organs, exonerated the
legitimate State of all international responsibility. It
seemed that the legitimate State could become responsible

10 See 1313th meeting, paras. 3 et seq. 11 See 1312th meeting, para. 15.
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by reason of certain conduct of its own organs connected
with that of the organs of the insurrectional movement;
for example, because it did not punish those who had
committed acts injurious to a foreign State, once the
insurrection had been put down.
44. With regard to the presentation of article 12, he
noted that some members of the Commission favoured
separate articles, an arrangement which would certainly
solve many drafting problems, because certain shades of
meaning could thus be better expressed. For whereas
the act of an organ of a foreign State was automatically
attributable to that State by virtue of the preceding
articles, the act of an organ of an international organiza-
tion or of an insurrectional movement would not be as
automatically attributable, at least so long as the respon-
sibility of those other two categories of subjects of inter-
national law had not been defined in other drafts.

45. Paragraph 5 of article 12 provided a link with the
following article, and the Commission might possibly be
able to drop it once it had adopted article 13. The latter
privision was in no way concerned with the succession
of States, as he had clearly indicated in his report.
46. He suggested that the Chairman should ask the
members of the Commission whether they would prefer
the subject-matter of article 12 to be dealt with in one,
two or three articles and whether they were certain that
paragraph 1 was not superfluous. He thought those
questions were too important to be decided by the
Drafting Committee.
47. The CHAIRMAN put the Special Rapporteur's
questions to the Commission.
48. Mr. KEARNEY said that the great majority of the
members of the Commission was undoubtedly in favour
of the inclusion, at some point in the draft articles, of a
number of separate paragraphs containing the substance
of article 12. The outstanding problems were admittedly
serious, but they should be settled by the Drafting Com-
mittee. The Commission should not reopen the discus-
sion on the basic issues.
49. The CHAIRMAN, agreeing with Mr. Kearney,
said that the Commission should take its final decision
on the basis of the work done by the Drafting Committee.
50. Mr. YASSEEN said he thought that in view of the
importance of the questions raised by the Special Rap-
porteur, the Commission itself should answer them.
They could not be settled by the Drafting Committee in
spite of the discretion it enjoyed.
51. The CHAIRMAN said that there was no need for
a vote, since the majority of the members of the Commis-
sion had already expressed their preferences with regard
to draft article 12 and it would, of course, be on the basis
of their views that the Drafting Committee would proceed.
52. Mr. USHAKOV said that, by virtue of a tacit
agreement, the Drafting Committee had always been
free to make any proposals it thought desirable. Con-
sequently, the Commission should trust it once again.
53. Mr. ELI AS fully agreed with Mr. Ushakov. The
Commission would only hamstring the Drafting Commit-
tee by giving it detailed instructions.

54. Mr. USTOR said that he fully agreed with the two
previous speakers. Personally, he would prefer the
present paragraph 1 to be replaced by two separate
articles. The reason was that he still had doubts about
the clear statement in that paragraph that the territorial
State was not responsible for the acts of an international
organization—a statement which might cause problems
where the territorial State was itself a member of the
organization concerned.
55. Sir Francis VALLAT pointed out that the Com-
mission had had a full discussion on article 12. In his
opinion it should be referred to the Drafting Committee
without further comment. To give the Committee
detailed instructions on what it should do would establish
an unfortunate precedent.
56. The CHAIRMAN said there was a general feeling
that the text of article 12 should be referred to the Draft-
ing Committee and that the Commission should take a
final decision on its disposition on the basis of the work
done by that Committee.

It was so agreed.12

57. Mr. AGO (Special Rapporteur) said he would try
to draft three separate articles for submission to the
Drafting Committee and to the Commission.

The meeting rose at 12.55 p.m.

12 For resumption of the discussion see 1345th meeting, para. 19.
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Eleventh session of the Seminar
on International Law

(resumed from the previous meeting)

1. The CHAIRMAN, speaking on behalf of the Com-
mission, welcomed the participants in the eleventh session
of the Seminar on International Law, the direction of
which would once again be in the capable hands of
Mr. Raton. He hoped that the time spent with the Com-
mission by the young torch-bearers, who would spread
knowledge of the Commission's work in the legal world
and beyond, would be both pleasant and fruitful. He
noted with particular pleasure that many of the partici-
pants came from countries of the third world, for it had
been his ambition, ever since becoming active in the
Sixth Committee of the United Nations General Assem-
bly, to see the countries of Africa, Asia and Latin America
play a greater role in the field of international law. That
field had for centuries been the exclusive preserve of


