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consistency and harmony which placed them well above
any earlier fragmentary and perfunctory attempt to
codify such a rich and complex field as State respon-
sibility.

26. He had no difficulties with the general guidelines
indicated by the Special Rapporteur. The Commission
should proceed by the inductive method and should
carefully avoid being diverted into any matters that
constituted something more or something less than State
responsibility; in particular, it should not engage in a
study of the primary substantive rules of international
law or try to define the sources of international obliga-
tions. Similarly, it should be very cautious in dealing
with the question whether or not an international obliga-
tion could be considered to be retroactive. In his view,
the Commission could not do better than follow the
guidance given by the Special Rapporteur.

The meeting rose at 12.30 p.m.

1363rd MEETING

Thursday, 6 May 1976 at 10.25 a.m.

Chairman: Mr. Abdullah EL-ERIAN

Members present: Mr. Ago, Mr. Bedjaoui, Mr. Bilge,
Mr. Calle y Calle, Mr. Hambro, Mr. Kearney, Mr.
Martinez Moreno, Mr. Quentin-Baxter, Mr. Rossides,
Mr. Sahovic, Mr. Sette Camara, Mr. Tabibi, Mr. Tammes,
Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

State responsibility (continued)
(A/C.4/291 and Add.1-2)

[Item 2 of the agenda]

DRAFT ARTICLES SUBMITTED
BY THE SPECIAL RAPPORTEUR (continued)

CHAPTER III. PRELIMINARY CONSIDERATIONS (concluded)

1. The CHAIRMAN, speaking as a member of the
Commission, said that he wished to join in the praise
bestowed on the Special Rapporteur's fifth report on
State responsibility (A/CN.4/291 and Add.1-2) and that
he approved the approach he suggested in his brilliant
introduction.

2. In stating in paragraph 5 of the report that "an
obligation does not necessarily and in all cases flow from
a rule; it may very well have been created by a legal
instrument or by a decision of a judicial or arbitral
tribunal", the Special Rapporteur presumably had in
mind Article 38, paragraph 1 d, of the Statute of the
International Court of Justice, which stated that the
Court would apply "judicial decisions . . . as subsidiary
means for the determination of rules of law". It would be
remembered, however, that that provision represented
a compromise formula between common-law countries,
which considered such decisions as sources of law that

constituted the law, and civil-law countries, which con-
sidered them as interpretations of the law and not as
rules of law. Again, he wondered whether the English
term "legal instrument" was the exact equivalent of
"acte juridique", the term employed by the Special
Rapporteur, but that point could be discussed at a later
stage.

3. With regard to the question of the subjective element,
raised at an earlier meeting, he fully agreed with Mr.
Hambro's view of the judgment of the International Court
of Justice in the South West Africa cases,1 when the
Court had ruled that Ethiopia and Liberia did not have
any legal right or interest in the subject-matter of their
claims.2 As former Members of the League of Nations,
however, they had, in his opinion, an over-all interest
in the application of the strict obligations undertaken
by the international community, represented by the
League of Nations, towards the inhabitants of a mandated
territory.

4. On the question of an "international crime" and the
machinery to be applied, it was true, as Mr. Kearney
had pointed out, that the Commission should not plunge
into matters without knowledge of the full implications.
However, some precedents did exist—for example, the
draft Code of Offences against the Peace and Security
of Mankind. The Commission could establish a concept
and consider it in principle, leaving the problem of
appropriate machinery to be determined by other organs.
That same type of problem had been encountered in
jus cogens; although the relevant modalities had not been
fully defined the Commission had not shied from com-
mitting itself to the notion of jus cogens.

5. More generally, he considered that the notion of
the breach of an international obligation should include
recent developments in international law relating to the
maintenance of peace, the self-determination of peoples
and human rights.

6. Lastly, the Commission should not be inhibited by
adverse criticism of the length of its reports. Indeed,
the final report to the General Assembly should be as
comprehensive as possible and contain a wealth of
commentary, which would be extremely useful to the
representatives of States, since they would then be able
to ascertain whether or not their ideas had been discussed
by the Commission.

7. Mr. USTOR said that the Commission could not
but admire the remarkable patience and the logical
approach of the Special Rapporteur. Paragraph 1 of his
fifth report stated: "the rules relating to the international
responsibility of the State are, by their very nature,
complementary to other substantive rules of international
law; they are complementary to those which give rise
to the legal obligations which States may be led to
breach". It was entirely true that the rules pertaining
to State responsibility were rules which presupposed the
existence of other substantive rules not only primary,

1 See 1362nd meeting, para. 16.
2 South West Africa case, second phase, I.C.J. Reports 1966,

p. 51.
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but also other rules. The Commission must take care not
to encroach on all those other rules in constructing the
text on State responsibility.

8. In paragraph 3 of his report, the Special Rapporteur
noted that "the correlation—which admits of no excep-
tion under international law—between the breach of a
legal obligation by the State perpetrating the interna-
tionally wrongful act and the infringement of the inter-
national subjective right of one or more other States
caused by that breach" had already been emphasized
by the Commission. It was obvious that any breach of a
legal obligation would infringe an international subjective
right of one or more other States. But on the other hand,
the international subjective rights or interests of other
States might be infringed as a result, not of the breach
of a legal obligation, but of activities that were lawful.
Consequently, unless the Commission admitted the
maxim: sic utere tuo ut alienum non laedas as a general
rule of international law, the correlation was not
complete.

9. In the matter of the source of a legal obligation and
in particular of decisions of judicial or arbitral tribunals,
he agreed with those speakers who considered that non-
observance of the decision of an arbitral tribunal also
constituted the breach of a rule—a rule that the State
itself had adopted in submitting itself to the judgment of
the arbitral tribunal. Therefore, it was not an exception
to the general rule, as might be thought from a reading
of paragraph 5 of the report.

10. In conclusion, although not in any way opposed to
the text of article 16, he none the less considered that it
was something of an embellishment, in view of the terms
of article 3. If the general rule lege non distinguente nee
nobis est distinguere was applied, it was sufficient to
say that under international law, any breach of a legal
obligation constituted an internationally wrongful act.

11. Mr. TAMMES said that, in general, he agreed with
the clear positions and the programme set out in the
preliminary considerations of the Special Rapporteur's
masterly report. The Commission must not yield to the
temptation to deal with primary rules, nor could it elabor-
ate a general theory of the sources of international law.
On the other hand, it could attempt to distinguish
between types of breaches of international obligations,
in terms of the more or less fundamental nature of the
laws breached or the seriousness of the particular breach.
The dichotomy between the source of the law and the
content of the law was not perhaps as strict as it might
seem, for in drawing distinctions between breaches of
international law according to the content of the law,
it might well emerge that there was often a close rela-
tionship between the nature of the law and the nature of
its source. Indeed, some of the examples mentioned in
the course of the present debate, particularly those
concerning fundamental human rights, demonstrated
the existence of such a relationship. If humanitarian
international law called for special sanctions, it was
because of its moral quality, in other words, its source or
"status" above the law, as well as its content. For that
reason, in the case of the Reservations to the Convention
on the Prevention and Punishment of the Crime of Genocide,

the International Court of Justice had adopted a very
liberal position on the necessity for consent when it had
stated that the Convention had been "adopted for a
purely humanitarian and civilizing purpose".3

12. In his view, the best course at the present stage would
be to refrain from adopting positions that were too rigid
or going too far beyond the statement already made in
article 3, in which the objective element of the inter-
nationally wrongful act was defined as a breach of an
international obligation and no mention was made of the
source of the obligation.

13. Mr. ROSSIDES said that the Special Rapporteur
was a great asset to the Commission and deserved warm
praise for the care with which, in elaborating principles,
he had taken full account of the requirements of the
modern world, while strictly adhering to a necessary
continuity of codification from past developments in
international law.

14. He agreed with the view that what mattered was
not the source but the content of an international obliga-
tion, particularly in such areas as the maintenance of
international peace and security, human rights, racial
discrimination or genocide.

15. Distinguishing between the means of development
of international law and internal law respectively, he said
that internal law evolved through judicial decisions in
common law, which significantly adapted it to the needs
of the time, but for international law there was no such
possibility. International law had to be progressively
developed mainly through its effective codification by
the Commission in a manner which adjusted it to meet
the requirements of a changing world.

16. State responsibility was one of the topics placed
on the first list of those selected by the International
Law Commission for codification in 1949,4 and later
approved by the General Assembly.

17. State responsibility was now a different concept from
what it had always been in the days before the United
Nations, when war was accepted as a legitimate exercise
of sovereignty, and peace as an interlude between wars
which might legitimately be used to prepare for the next
war. The illegitimacy and irrationality of that outdated
approach had proved as yet no hindrance to its continu-
ance, impelled by some residual momentum of the past,
even though the obligations of the Charter of the United
Nations and the deterrent effect of the nuclear threat
had practically abolished the concept of war as an instru-
ment of policy.

18. The security of nations now hung precariously from
a supposed balance of power or terror, a negative concep-
tion which sustained or even intensified the armaments
race, now extended by local wars to smaller and develop-
ing countries in a downward course to anarchy and chaos.
All efforts towards peace and development of a new
economic order were thus frustrated. There could be no
halt to the armaments race without international security,

8 I.C.J. Reports, 1951, p. 23.
4 See Yearbook... 1949, p. 281, report to the General Assembly,

para. 16.
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and there could be no international security without a
basis of a legal order.
19. That was where the Commission's main responsi-
bility lay. It must proceed expeditiously with the task
of progressive development and the codification of
international law on matters pertaining to international
peace and security, as it was already doing most effec-
tively for the topic now being considered, which also
merited high priority. The Commission would thus con-
tribute significantly to international legal order in a world
where such order had become a vital necessity. It had been
said that the Commission might require more knowledge
and information before venturing further in the field of
State responsibility. It would seem to him that rather
than call for still more information—it had been fully
and ably supplied with that already by the Special
Rapporteur—the Commission might put its wisdom to
better use by proceeding rapidly and effectively to the
necessary codification.

20. Mr. SAHOVlC said that in his preliminary consi-
derations the Special Rapporteur had given two warnings
and asked a number of questions rcrcerrting 1MS apprc^h
tc the problem and the procedure to be followed. Most
of those questions had already received the positive replies
warranted by the Special Rapporteur's thorough research.
21. The Special Rapporteur's two warnings referred,
one, to the relationships between primary and secondary
rules, and the other to the relationships between inter-
national and internal law. In distinguishing those two
categories of relationship, the Special Rapporteur had
established the general framework for chapter III of the
diaft. Like the Special Rapporteur, he felt that the
Commission should avoid elaborating any general theory
of the sources of international law. None the less, the
attitude the Commission eventually adopted towards the
problem of the sources of international law and the
relations between primary and secondary rules would
not be without importance. In particular, the way in which
it treated secondary rules would necessarily affect the
development of primary rules. As regards the Special
Rapporteur's second warning, he shared Mr. Kearney's
view that it was important to ensure that the concept of
breach of an international obligation to be developed by
the Commission fitted readily into the body of general
international law. In that respect, the Commission should
take account of the changes which international law had
undergone since the Second World War and of the existing
relationships between international and internal law.

22. He would comment on the Special Rapporteur's
approach which related to the importance of the sources
of international law and the content of international
obligations, when the Commission came to consider
chapter III article by article.
23. With regard to methods of work, he said that up
to the present the inductive method had shown itself to
be the only one possible. However, as the Special Rap-
porteur had said, the Commission would henceforth
have to pay more attention to the progressive develop-
ment of international law. It would also be necessary to
take the views of Governments more closely into con-
sideration. He welcomed the fact that, at the thirtieth

session of the General Assembly, representatives of
States in the Sixth Committee had expressed particularly
relevant opinions which could be of benefit to the Com-
mission. The Commission had been right in giving a
detailed description of its programme of work in the
report on its twenty-seventh session,5 particularly with
regard to the study of the subject of State responsibility.
24. As regards the length of the Commission's reports,
he felt that a report which numbered less than 150 pages,
as had the last one, was not too long and its contents
could be mastered quite quickly. It should not be for-
gotten that, in addition to its legal duties, the Commission
had an educational function, and from that point of view,
its reports could never be too voluminous.
25. Mr. QUENTIN-BAXTER said that the discussion
had clearly shown that the topic of State responsibility
was not only at the heart of international law and of the
activities of the Commission, but also a touchstone of its
success. It was a subject of a fundamental and philo-
sophical character, in which the paths to be followed were
not clearly marked out, and the Commission had to rely
on the Special Rapporteur's wise guidance, his learning
and his great care for matters of detail; all those qualities
were much in evidence in the section of his fifth report
dealing with preliminary considerations.
26. He entirely agreed with those speakers who had
pointed out that the stress should be placed on the
content of international obligations rather than on their
sources. But Mr. Tammes had appropriately observed
that the contrast between source and content was not
absolute. The Commission, was, however, certainly con-
cerned in the present discussion with the nature and
character of obligations. In that connexion, the Special
Rapporteur had rightly drawn attention to the problem
of the borders of the subject under discussion. When deal-
ing with that subject, the Commission had to reflect on
the growth and dynamism of the law rather than on the
problem of retroactivity. It would be recalled that, during
the discussion of the topic of succession of States in
respect of treaties, that was to say, the succession to
treaty obligations, the Commission had considered the
relevance of the inter-temporal rule, recognizing that
what was now the law at present might not have been
the law before. That particular point was a vital one with
regard to the formulation of secondary rules such as
those now under consideration, which were intended to
serve as a vehicle for all kinds of sets of primary rules.
The Commission must accordingly heed the Special
Rapporteur's comments on the boundaries of the subject
(A/CN.4/291 and Add.1-2, para.7). The fundamental
problem was that of identifying those boundaries so as
not to fall into the trap of extending the Commission's
research into innumerable primary rules, or into the
opposite error of drawing up rules lacking in content and
impact.
27. One method of avoiding both those errors was to
make explicit reference in the draft to established rules
and to recognize that there was a hierarchy of obligations

5 Yearbook... 1975, vol. II, pp. 184-186, document A/10010/Rev.l,
paras. 139-147.
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in international law. In the first place, there were obliga-
tions that bound only States which had an interest.
In the second place, there were obligations which were
owed to the whole international community, but which
could be changed by agreement between two individual
States for purposes of the relations between them. Above
those two categories, there were the rules of jus cogens
which could not be changed or derogated from by agree-
ment among States.

28. Recognition of that hierarchy of obligations was
one means of bringing the present draft into harmony
with prevailing trends of the law. Another means of doing
so was the approach adopted by the Commission and
referred to by the Special Rapporteur (ibid., para. 5)
of preferring, as a matter of terminology, to speak of
the breach of an "obligation" rather than of a "rule"
or "norm". He had been impressed by Mr. Yasseen's
observation on that point (1362nd meeting) that the
Commission must not accept the possibility of obliga-
tions which were not founded on rules or norms of inter-
national law.

29. The use of the two terms "rules" and "norms" was,
however, a reminder of the growth of international law,
of the inchoate nature of some parts of it and of the
role played in its formation by international organiza-
tions. Appropriately, the activities of United Nations
bodies provided many an illustration of the growth and
multiformity of contemporary international law. In the
elaboration of secondary rules, the Commission had to
reflect on that point, even if only implicitly. More and
more law-making or law-declaring agencies of the United
Nations were having occasion to refer to the principles
of the Charter and to other guiding principles which
illuminated whole areas of the law. Reference to the
concept of obligation, in correlation with that of a rule
or norm, could cover those wider considerations.

30. The useful reference by the Special Rapporteur to
the abusive exercise, of a right (ibid., para. 4), or to what
might also be called "liability for risk", was a reminder
that it was not the Commission's function to deal with
liability for risk under the present topic. If, however,
the abusive exercise of a right could be found to be
wrongful, the consequences would fall within the scope
of the set of rules on State responsibility. There were some
noteworthy passages referring to liability for risk in
the chapters on State responsibility of the Commission's
reports on its twenty-sixth6 and twenty-seventh7 ses-
sions. Those passages stressed that the question of liability
for possible injurious consequences arising out of the
performance of lawful acts fell outside the scope of the
set of rules which the Commission was drafting on the
topic of State responsibility.

31. For his part, he believed that the concept of liability
for risk, that was to say for damage arising from lawful
activities which because of their nature gave rise to cer-
tain risks, would continue to interest the international
community. It would continue to be discussed in United

Nations bodies because such a discussion was consistent
with the spirit of the growth of international law and the
development of new forms of obligation. He also believed
that, at some appropriate point in the draft on State
responsibility, a provision would have to be included
stating that, if the abusive exercise of a right entailed an
international wrong, then the question was fully within
the rules of State responsibility, but that if it entailed
some other form of obligation, it fell outside those rules.

32. In conclusion, he congratulated the Special Rap-
porteur on his admirable report and looked forward to
the discussion of the specific articles in chapter III of
the draft.
33. Mr. KEARNEY said that Mr. El-Erian, had sug-
gested that the Commission had adopted the doctrine
of jus cogens in the law of treaties, even though all the
necessary modalities of that doctrine had not been
worked out. The Commission's reports and the records of
its proceedings on the topic of the law of treaties, however,
made it abundantly clear that there had been a lengthy
discussion with regard to what constituted principles of
jus cogens. At the time of the adoption by the Commission
in 1966 of its draft articles on the law of treaties, its total
inability to agree on any principles as having the cha-
racter of jus cogens had resulted in none of them being
put forward in the chapter of the Commission's 1966
report containing those draft articles.

34. At the United Nations Conference on the Law of
Treaties there had been a considerable debate on the
subject, spreading over both sessions of that Conference
in 1968 and 1969. In fact, the dispute between States as
to what constituted jus cogens had been a major dif-
ficulty experienced by that Conference. An outcome of
that discussion had been the adoption by the Conference
of the provision which became article 66 (Procedures for
judicial settlement, arbitration and conciliation) of the
Vienna Convention on the Law of Treaties.8 Sub-
paragraph (a) of that article empowered any one of the
parties to a dispute concerning the application or the
interpretation of articles 53 or 64—the articles on jus
cogens—to submit the dispute to the International Court
of Justice for a decision. That possibility for recourse
to the Court was open if no solution to the dispute had
been reached within a period of 12 months.

35. It was the need of developing such modalities which
he had in mind when he had spoken on the need to
examine what was to be the scope and effect of inter-
national crimes. If, in the present draft articles on State
responsibility, provision was going to be made for the
possibility of a State being accused of committing an
international crime, and the consequent likelihood of its
leaders being charged accordingly, the Commission could
not avoid the problems of definition and procedure which
were involved.

36. Throughout the discussions—both in the Com-
mission and at the two sessions of the United Nations

• Yearbook... 1974, vol. II (Part One), p. 273, document A/9610/
Rev.l, para. 109.

7 See Yearbook... 1975, p. 54, document A/10010/Rev.l, para. 33

' For the text of the Convention, see Official Records of the
United Nations Conference on the Law of Treaties, Documents of
the Conference (United Nations publication, Sales No. E.70.V.5),
p. 289.
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Conference on the Law of Treaties—on the jus cogens
principle, he had never been opposed to that principle
as such; he had merely been concerned with the problem
of how to determine the rules governing jus cogens.
It would be recalled that the 1968 and 1969 Vienna
Conference had very nearly failed precisely on that issue,
and that experience should not be forgotten if the Com-
mission was going to embark on a consideration of
responsibility for international crimes, which was just
as difficult a question as that of jus cogens.

37. In his statement at the 1362nd meeting, he had had
no intention of opposing the concept of an international
crime. In fact, the Commission would recall that, when,
in 1972, it had considered its draft articles on the pre-
vention and punishment of crimes against diplomatic
agents and other internationally protected persons, he
had himself suggested that the killing of a diplomat should
be described as an "international crime",9 but the Com-
mission had not included his proposed definition in
the draft articles finally adopted. In the present discus-
sion, he was once again concerned with the problem of
the determination of what constituted an international
crime; he had no objection to the concept istself.

38. The CHAIRMAN, speaking as a member of the
Commission, said that, in his statement at the beginning
of the meeting, he had mentioned the question of jus
cogens simply as an illustration of the manner in which
the Commission could accept a concept as a norm of
international law without having to go into all its implica-
tions and into all its modalities. The Commission could
well do so if it was satisfied that the concept in question
was well established in customary international law or
that the time had come to pave the way for it.

39. He did not believe that the concept of an interna-
tional crime involved anything like the difficulties which
had arisen with regard to the doctrine of jus cogens. As
early as 1947, the General Assembly had adopted resolu-
tion 177 (II) whereby it had entrusted the International
Law Commission with the task of formulating "the
principles of international law recognized in the Charter
of the Nurnberg Tribunal and in the judgment of the
Tribunal" and of preparing "a draft code of offences
against the peace and security of mankind". The prin-
ciples of international law recognized in the Charter of
the Nurnberg Tribunal and in the judgment of the Tribu-
nal, which had been endorsed in 1946, by resolution 95 (I)
of the General Assembly, had been codified by the Com-
mission in 1950.10 The concept of an international crime
was referred to in that formulation, Principle VI of which
gave a list of "crimes under international law". The same
was true of the draft Code of Offences against the Peace
and Security of Mankind adopted in 1954 by the Inter-
national Law Commission; article 1 of that draft stated
that those offences "as defined in this Code, are crimes
under international law".11 Lastly, on the subject of
procedural machinery for the determination of what

constituted international crimes, a suggestion might
perhaps be made by the Special Rapporteur. Should any
such suggestion be put forward, he himself would give
it sympathetic consideration.

40. Mr. AGO said that he wished first of all to reassure
the members of the Commission, and particularly
Mr. Hambro, concerning the interpretation to be placed
on the second sentence of paragraph 3 of his report
(A/CN.4/291 and Add. 1-2). That sentence, which merely
reproduced a view expressed by the Commission itself
in the report on its twenty-fifth session,12 meant that,
while there might exist in internal law. and particularly
in administrative law, an obligation on a subject to which
there was no corresponding subjective right of another
subject, in international law there was always a correla-
tion between the obligation of one subject and a sub-
jective right of others, whether it was the subjective right
of one specific subject, of a number of subjects or even
of all subjects. On the other hand, the expression did not
mean that the relationship of responsibility was equiv-
alent always and exclusively to a relationship between
the State committing the offence and the State directly
injured. What it meant was that there were certain obliga-
tions which bound the State, not to a particular State,
but to all the members of the international community.
Thai idea, which appeared in his commentary to draft
article 18, had already been expressed by the International
Court of Justice in the preamble to its judgment in the
Barcelona Traction case.13

41. With regard to the source of the international
obligation, which Mr. Ushakov felt must be defined, it
would be for the Drafting Committee to find the best
form of words for that concept, if the Commission decided
to use it. Mr. Tammes had been right in saying that the
word "source" could be understood in different ways.
He (Mr. Ago) himself had used it in its strict sense to
denote any process which gave rise to a rule of law, and
consequently to an obligation on a State. He had not
meant to refer to material sources, such as moral prin-
ciples. He was concerned with the formal act that an
obligation had been created and not with the influence
which might be exercised by any other factor on the
content of that obligation.

42. It had not been his intention, in referring to arbitral
awards and international judicial decisions, which he had
cited as examples of possible sources of international
obligations, to suggest that, when an international judge
or arbitrator decided a case simply by applying existing
customary or treaty or other rules, his decision was a
source of law. It was clear that in such a case the judge
did no more than interpret and apply existing law. But
also, far more frequently than in internal law, cases
occurred in international law when the same principle
was applied as was set out in article 4 of the Swiss Civil
Code whereby, if the legal order provided the judge
with no rule to be applied, it was the judge himself who

• See Yearbook... 1972, vol. II, p. 201, document A/CN.4/L.182,
article 1.

10 See Yearbook... 1950, vol. II, p. 374, document A/1316, part III.
11 Yearbook... 1954, vol. II, p. 151, document A/2693, para. 54.

12 See Yearbook... 1973, vol. II, p. 182, document A/9010/Rev.l,
chap. II, Sect. B, para. 9 of the commentary to article 3.

13 Barcelona Traction, Light and Power Company, Limited,
second phase, I.CJ. Reports 1970, p. 33.
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had to create the rule applicable in that particular case,
as if he was himself legislator. It was obvious that in
cases of that kind, the judge's decision was the source of
often the case in international arbitrations that the arbi-
trator did not apply a rule already existing in the inter-
national legal order, but himself created a rule, parti-
cularly if he was empowered to settle the case before
him ex aequo et bono. But what he wished to stress most
of all was that, whatever the origin of the international
obligation, from the moment the obligation came into
existence, it could be breached and its breach was an
internationally wrongful act which entailed the respon-
sibility of the author.

43. Mr. El-Erian had been right in noting, with regard
to paragraph 5 of the report, that the expression acte
juridique had been incorrectly translated into English.
The reference was not to a "legal instrument" (instrument
juridique) but rather to a unilateral act. In its judgment
in the Nuclear Tests case 14 the International Court of
Justice had attributed to a unilateral statement by the
President of the French Republic the force of an inter-
national legal obligation, and had even gone so far as
to say that, if that obligation was not discharged, it
would have to review its own decision. Thus, the sources
of international obligations were numerous and the
wording selected must be broad enough not to exclude
any of them.

44. He could not agree with Mr. Ustor that article 16
was superfluous, because it was necessary not merely
to state that the breach of an international obligation
was always an internationally wrongful act, whatever
the source of the obligation, but also to bring out that
the application of any one regime of responsibility rather
than another could not depend on the source of the obli-
gation. It was clear that the regime of responsibility was
not necessarily the same for all internationally wrongful
acts. There were cases when the breach of an obliga-
tion entailed only the obligation to make reparation,
and others when it also called for the application of
sanctions. There were also cases when the only "active"
subject of responsibility was the State whose rights had
been infringed, and cases where other States too (or
international organizations) could invoke that respon-
sibility. But it was important to emphasize that the
source of the obligation breached was irrelevant to the
regime of responsibility applicable. It could not be put
forward as a principle that obligations deriving from a
treaty were more or less important than those resulting
from custom. The distinction between the regimes of
responsibility must be based on something else.

45. With regard to the relationship between the concept
of international crime and that of jus cogens, to which
Mr. Kearney and Mr. El-Erian had referred, he himself,
while reminding the Commission that it would come up
for closer examination during the consideration of ar-
ticle 18, said that there was a certain link between the
concept of jus cogens and that of crime. The two concepts
could be said to be linked despite the fact that the fields

they covered were not identical, and that it was possible
moreover to affirm the existence of rules of international
jus cogens without first specifying what those rules were
—whereas, extreme care had to be taken, when main-
taining that the breach of an international obligation was
an international crime, to state precisely which were the
obligations the breach of which could constitute a crime.
That being so, he said that he himself had spoken of
progressive development rather than merely of codifica-
tion of international law in that matter, but the notion
of international crime, like that of jus cogens, was quite
old. As early as 1914, in a note concerning an arbitral
award in a river case, Anzilotti had made a distinction
between peremptory and dispositive rules of international
law. Towards the middle of the nineteenth century the
Swiss jurist Bluntschli had established very clearly, in
respect of international responsibility, the distinction
to be made between the breach of certain obligations and
that of others. At the beginning of the First World War,
American jurists had reverted to the same distinction.
Consequently, the Commission would not be venturing
on untrodden ground.

The meeting rose at 1.5. p.m.
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State responsibility (continued)
(A/CN.4/291 and Add.1-2)

[Item 2 of the agenda]

DRAFT ARTICLES SUBMITTED
BY THE SPECIAL RAPPORTEUR {continued)

ARTICLE 16 (Source of the international obligation
breached)

1. The CHAIRMAN invited the Special Rapporteur
to introduce article 16 of his draft article (A/CN.4/291
and Add.1-2) which read:

Article 16. Source of the international obligation breached

1. The breach by a State of an international obligation incumbent
upon it is an internationally wrongful act, regardless of the source of
the international obligation breached.

2. The fact that the international obligation breached results from
one source rather than from another does not justify, in itself, the
application of a different regime of responsibility to the breach
complained of.


