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Appointment of Standing Drafting Committee

62. The CHAIRMAN suggested that a Standing
Drafting Committee should be set up, composed of
Mr. Hudson, Mr. Lauterpacht and Mr. Yepes, together
with the special rapporteur on any subject, ex officio,
when that subject was being discussed. The general
rapporteur would also be free to attend meetings of the
Standing Drafting Committee whenever he so wished.

The Chairman's suggestion was adopted.

Date and place of the fifth session (item 7 of the agenda)

63. Mr. LIANG (Secretary to the Commission) pointed
out that it was necessary for the Commission to take a
preliminary decision at once with regard to the date
and place of the next session, so that consultation with
the Secretary-General might be undertaken in time, if
necessary.

64. Mr. HUDSON proposed that the Commission
should hold its next session in Geneva, beginning about
1 June 1953, and that the Secretary be requested to
consult with the Secretary-General in accordance with
article 12 of the Commission's Statute.

65. Mr. YEPES, Mr. SCELLE, Mr. ZOUREK,
Mr. KOZHEVNIKOV, Mr. LAUTERPACHT and
Mr. FRANCOIS supported Mr. Hudson's proposal.

66. Mr. KERNO (Assistant Secretary-General) pointed
out that the Commission's Statute laid down (article 12)
that the Commission should sit at the headquarters of
the United Nations, but that it had the right to hold
meetings at other places after consultation with the
Secretary-General. In other words, it had obviously been
the intention that the Commission should normally
meet in New York. Members knew the administrative
and financial implications of meeting elsewhere.

After some further discussion, Mr. Hudson's
proposal was unanimously adopted.

The meeting rose at 6 p.m.

144th MEETING

Tuesday, 17 June 1952, at 9.45 a.m.

CONTENTS
Page

Arbitral procedure (item 2 of the agenda) (A/CN.4/18,
A/CN.4/46, A/CN.4/57, A/CN.4/L.33, A/CN.4/
L.33/Add.l {continued)
Articles 12 {resumed from the 143rd meeting) and 13 41

Chairman: Mr. Ricardo J. ALFARO.

Present :
Members: Mr. Gilberto AM ADO, Mr. J. P. A.

FRANCOIS, Mr. Shuhsi Hsu, Mr. Manley O. HUDSON,
Faris Bey el-KHOURi, Mr. F. I. KOZHEVNIKOV, Mr. H.

LAUTERPACHT, Mr. Georges SCELLE, Mr. J. M. YEPES,
Mr. Jaroslav ZOUREK.

Secretariat: Mr. Ivan S. KERNO (Assistant Secretary
General in charge of the Legal Department), Mr.
Yuen-li LIANG (Director of the Division for the
Development and Codification of International Law,
and Secretary to the Commission).

Arbitral procedure (item 2 of the agenda) (A/CN.4/18,
A/CN.4/46, A/CN.4/57, A/CN.4/L.33, A/CN.
4/L.33/Add.l) (continued)

ARTICLES 12 (resumed from the 143rd meeting)
AND 13 *

1. The CHAIRMAN invited the Commission to
consider a text proposed by Mr. Yepes to replace
articles 12 and 13 in the special rapporteur's Second
Preliminary Draft on Arbitration Procedure. Para-
graphs (b), (c), (d), (g) and (/) in Mr. Yepes' text
amplified or amended the provisions proposed by
Mr. Scelle. Paragraphs (e), (/), (h) and (/') were new.
Introductory clause of text proposed by Mr. Yepes :

" The parties having recourse to arbitration shall
sign a compromis in which they shall determine :"
The introductory clause to Mr. Yepes' text was

accepted.

Paragraph (a) of text proposed by Mr. Yepes :
" (a) Their common desire to submit the dispute

between them to arbitration ;"

2. Mr. YEPES said that it was a sine qua non of arbitral
procedure for the parties to embody in the compromis
an affirmation of their common desire to submit the
dispute between them to arbitration. Paragraph (a)
should therefore not give rise to objection.

3. Mr. el-KHOURI said that such a provision was
necessary when there was no previous general
undertaking to resort to arbitration. It would not be
redundant even if such an agreement existed. He would
accordingly support paragraph (a).

4. Mr. SCELLE said that such a provision might
sometimes be unnecessary, but it would never be
harmful. He would therefore be able to accept it. He
wished, however, to propose that paragraph (a) be
amended by the substitution of the words " the whole
subject-matter" for the words " the dispute between
them", in conformity with Article 13 of the Covenant

1 Article 13 reads as follows :
" The compromis may contain any other conventional

provisions that the parties deem it necessary to introduce,
such as the order and time-limits for the communication of
documents and procedural acts, the time-limit for delivery
of judgment, the manner in which evidence is to be taken,
the allocation of costs and fees, the appointment of agents,
advocates and counsel.

" The arbitrator or the tribunal shall be bound by the
procedural provisions only in so far as they prove compatible
with the proper exercise of his or its function. The arbitrator
or the tribunal shall be sole judge of such compatibility."
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of the League of Nations. He attached great importance
to that amendment.

5. Mr. YEPES accepted Mr. Scelle's amendment.

6. Mr. ZOUREK asked whether the provisions
proposed by Mr. Yepes would be applicable if there
was no prior obligation to resort to arbitration, in
which case, in his (Mr. Zourek's view), the parties would
be free to determine what elements in a dispute should
be submitted for arbitration.

7. Mr. SCELLE said that if there was a prior obligation
to resort to arbitration, freedom of the parties to
reduce the scope of that obligation in any way must
be opposed. Even when such obligation did not exist,
he considered that the whole case should be submitted
to arbitration, so that it might be settled in its entirety.

8. Mr. LAUTERPACHT was in favour of the provision
in paragraph (a) being maintained, but only on
condition that it was embodied in the preamble to
article 12. That article was concerned with the special
compromis to be concluded for a definite case arising
from an earlier obligation to resort to arbitration. In
view of the general and solemn nature of that commit-
ment it would be both unnecessary and dangerous to
repeat it, unless in the form of a clause in the preamble.
Otherwise the implication might be that, in order to be
valid in a definite case, the undertaking to resort to
arbitration would have to be repeated in the special
compromis. Furthermore, article 12 must be framed in
such a way as to make its provisions applicable to an
obligatory compromis imposed by an outside body on
the parties.

9. Mr. el-KHOURI, speaking to a point of order, asked
whether the Commission was in process of deciding in
principle the kind of provisions to be inserted in
article 12 for detailed formulation by the Standing
Drafting Committee, or whether it was considering
Mr. Yepes text as an alternative to articles 12 and 13
in the special rapporteur's draft.

10. Mr. KERNO (Assistant Secretary-General) pointed
out that according to rule 90 of the rules of procedure
of the General Assembly a motion was only considered
as an amendment if it merely added to, deleted from
or revised part of a proposal. If it envisaged the replace-
ment of a proposal in its entirety, it was considered as
a new proposal, to be discussed in order of submission
unless decided otherwise.
11. Turning to the substance of paragraph (a), he
expressed his agreement with Mr. Lauterpacht that it
should be embodied in the preamble.
12. The purpose of Mr. Yepes' proposal was to make
all the provisions relating to the conclusion of a
compromis obligatory, and to enumerate them
exhaustively. He submitted, however, that that could
not be done, and that the enumeration should
accordingly be prefaced by some form of words, such as
those used in article 13 of the special rapporteur's draft,
so as to make clear that it was not complete.

13. Mr. YEPES had hoped that his text would not give
rise to a lengthy procedural debate. His intention had
been simply to facilitate discussion and simplify the
problem. His proposal did merely add to some parts of
Mr. Scelle's draft and delete or revise others. Under
rule 90 of the rules of procedure of the General
Assembly, therefore, it was an amendment.

14. Mr. LIANG (Secretary to the Commission) said
that it was imperative that the Commission should
decide whether the substance of paragraph (a) should
form part of the preamble or was a matter for
confirmation by the parties or for negotiation when
the special compromis was being drawn up.

15. Mr. LAUTERPACHT said that his views would be
met if the introductory clause were re-drafted to read :

" The parties shall sign a compromis which, after
affirming their obligation to submit their dispute to
arbitration, shall specify :"

16. The CHAIRMAN ruled that, in view of the sub-
mission of Mr. Lauterpacht's amendment, discussion on
the introductory clause to Mr. Yepes text was re-opened.

17. Mr. YEPES accepted Mr. Lauterpacht's amend-
ment.

18. Mr. SCELLE said that the intent of the provision
in paragraph (a) would not be entirely the same in all
cases. Tf an earlier obligation to resort to arbitration
existed, paragraph (a) would merely be a re-affirmation
of an existing undertaking. That might perhaps be
brought out in Mr. Lauterpacht's amendment.

19. Mr. LAUTERPACHT said that the form in which
his amendment had been cast reflected the pre-
occupation of the Commission with the case of a special
compromis following a general undertaking to arbitrate.
There would still have to be considered the case in
which no special compromis was necessary, for the
reason that its substance was embodied in the arbitration
treaty itself.

20. Mr. AMADO said that Mr. Scelle's system of
arbitration pre-supposed that the parties would no
longer remain masters of the procedure. Partisans of
that theory must define how the compromis was to be
drawn up and what prrocedure was to be followed.
21. He supported Mr. Lauterpacht's amendment.

22. Mr. SCELLE pointed out that there was no such
thing as " the Scelle system ". In preparing his draft he
had borrowed from a whole series of international
instruments which had been in existence for years. He
was merely trying to introduce some kind of order into
the procedure to be followed.
23. He would wish to repeat at the present stage that
a compromis might result from a prior general
obligation to resort to arbitration, which might not
even specify in any great detail the kind of dispute
to which it would apply, or from a decision to submit
an actual, specific dispute to arbitration. An example
of the former was to be found in the recent treaty
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concluded with the Government of the Federal Republic
of Germany to replace the Occupation Statute.2 That
treaty contained a clause by which disputes arising from
its interpretation or implementation were to be sub-
mitted to arbitration. At present no one could foresee
what the nature of those disputes would be. The
obligation was therefore assumed purely in abstracto.
Should a dispute arise, the special compromis to be
drawn up would determine the subject of the dispute
and would contain a re-affirmation by the parties of
their previous obligation to submit such a dispute to
arbitration.
24. On the other hand, it was self-evident that where
no previous obligation existed, it could not be re-
affirmed, since in that event the obligation would derive
from the compromis itself.
25. He recognized that one difficulty would arise later
in the discussion, namely, whether parties should or
should not be free to reduce the scope of an obligation
previously entered into, and to submit only certain
elements in a dispute to arbitration. As the Commission
already knew, he strongly advocated that the parties
should be bound to submit the whole subject-matter
of the dispute to arbitration once they had entered into
a general obligation to do so.

26. Mr. AMADO recalled that Mr. Scelle had stated at
the previous meeting that his draft entailed a clean break
with traditional procedure. Yet he now asserted that
it contained nothing new.

27. Mr. SCELLE declined to retract either of his
statements. The theories on which his draft were based
had all been formulated by recognized authorities on
international law and incorporated in treaties for many
years past. In practice, however, the parties had often
found ways of evading the implementation of the
provisions in which those theories had found expression.
To make it impossible for them to do so henceforward,
a break with traditional practice had to be made.

28. Mr. KERNO (Assistant Secretary-General)
suggested that, in order to meet all points made,
Mr. Lauterpacht's amendment might be expanded to
read :

" The parties having recourse to arbitration shall
sign a compromis in which, after having re-affirmed
their previous undertaking or affirmed their common
desire to submit the whole subject-matter of the
dispute between them to arbitration, they shall specify,
inter alia :"

29. Mr. HUDSON felt that the suggested wording was
unnecessarily cumbersome, and proposed that the
preamble should read as follows :

" The parties having recourse to arbitration, either
in pursuance of the previous agreement or otherwise,
shall sign a compromis in which they shall specify,
inter alia:"

30. Mr. LAUTERPACHT asked whether the special
rapporteur regarded it as necessary for the parties to
sign a separate compromis in every case, for example,
even in cases where they concluded an arbitration treaty
in which they undertook to submit all disputes of a
particular kind to arbitration and to set up an arbitral
tribunal for the settlement of such disputes, and specified
the various matters referred to in Mr. Yepes' draft.

31. Mr. SCELLE pointed out that no treaty of the
type referred to by Mr. Lauterpacht could define the
subject-matter of disputes which had not yet arisen ; it
could only define what category of disputes were to be
submitted to arbitration.

32. The CHAIRMAN pointed out that in a number of
cases — for example, that of the boundary dispute
between Colombia and Costa Rica and that of the
boundary dispute between Panama and Costa Rica
which had arisen out of it — no separate compromis
had been drawn up other than what had been included
in the arbitration treaty.3 He did not, however,
understand Mr. Lauterpacht's difficulty with regard to
such cases, since the wording proposed did not state
that the parties should sign a separate compromis, but
merely that they should sign a compromis. That
compromis might take the form of part of the
arbitration treaty, or it might be a separate instrument.

33. Replying to a question by Mr. LAUTERPACHT,
Mr. SCELLE said that he preferred the wording
suggested by the Assistant Secretary-General to that
proposed by Mr. Hudson, because the words " or
otherwise " in the latter were too vague. In view of the
objections which had been raised to the phrase " the
whole subject-matter", he would, however, agree to
those words being deleted from the wording suggested
by the Assistant Secretary-General, since the point he
was anxious to establish was covered in a subsequent
article.

Subject to those words being deleted, the wording
suggested by the Assistant Secretary-General was
adopted by 8 votes to 2 with 1 abstention.

34. Mr. AMADO said that, although he had voted for
the wording just adopted, since it had been Mr. Scelle's
preference, he would have preferred that proposed by
Mr. Hudson.

35. Mr. LAUTERPACHT said that he reserved the
right to propose in the Standing Drafting Committee
the insertion of the words " unless already contained
in the treaty of arbitration ".

36. Mr. HUDSON said that by adopting the wording
suggested by the Assistant Secretary-General the
Commission had seriously weakened article 1. If the
parties were required to reaffirm an undertaking, that
would necessarily cast doubts on the obligatory nature
of the undertaking in the first place.

2 Convention on relation between the three Western Powers
and the Federal Republic of Germany, 26 May 1952. Cmd.
8571, p. 4.

3 See A. M. Stuyt, Survey of International Arbitration (The
Hague, Martinus Nijhoff, 1939), pp. 125 and 311.
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37. The CHAIRMAN said that it might be possible for
the Standing Drafting Committee to resolve satisfactorily
the points raised by Mr. Lauterpacht and Mr. Hudson.
Paragraph (b) of text proposed by Mr. Yepes:

" The subject of the dispute, defined precisely and
as clearly as possible,".
Paragraph (b) was adopted by 5 votes to 1, with

4 abstentions.

Paragraph (c) of text proposed by Mr. Yepes:

" The choice of judges and the constitution of the
Tribunal, if they have not previously done so, or if
the Tribunal has not already been constituted in
accordance with the foregoing provisions ;".

38. Mr. YEPES pointed out that paragraph (c) of his
proposals repeated Mr. Scelle's draft word for word.

39. Mr. ZOUREK suggested that the word " judges "
be replaced by the word " arbitrators", as used
elsewhere in the text.

Mr. Zourek's suggestion was adopted by 8 votes to
none, with 1 abstention.

40. Mr. ZOUREK also proposed that the words " in
accordance with the foregoing provisions " be deleted.

41. Mr. KOZHEVNIKOV supported that proposal,
and himself proposed that the words " by them " be
inserted after the words " or if the tribunal has not
already been constituted ".

42. Mr. SCELLE could not agree to those proposals,
which would preclude constitution of the tribunal by
the International Court of Justice or a third Power.

43. Mr. KERNO (Assistant Secretary-General) asked
whether that objection did not apply only to
Mr. Kozhevnikov's proposal.

44. Mr. SCELLE said that Mr. Zourek's proposal
introduced at any rate an element of doubt on that
point. For that reason, he could not support it.

Mr. Kozhevnikov's proposal was rejected by 6 votes
to 2, with 2 abstentions.

Mr. Zourek's proposal that the words " in accordance
with the foregoing provisions " be deleted was adopted
by 7 votes to none, with 2 abstentions.

45. Mr. HUDSON proposed that the words "if they
have not previously done so, or " be deleted, since that
contingency was covered by the words " if the tribunal
has not already been constituted."

Mr. Hudson's proposal was adopted by 5 votes to
none, with 2 abstentions.

46. Mr. HUDSON also proposed the deletion of the
words " and the constitution of the tribunal".

Mr. Hudson's proposal was adopted by 6 votes to
1 with 2 abstentions.

47. Replying to a question by Mr. el-KHOURI, the
CHAIRMAN stated that the phrase "the tribunal"

was to be understood passim as including the case of a
single arbitrator.

The meeting rose at 11.40 a.m.
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1-3. The CHAIRMAN invited the Commission to
continue its consideration of the Second Preliminary
Draft on Arbitration Procedure (Annex to document
A/CN.4/46) contained in the special rapporteur's
Second Report.

ARTICLES 12 AND 13 (continued)

Amendments submitted by Mr. Yepes (continued)

Paragraph (d)

4. The CHAIRMAN recalled that the Commission had
been discussing Mr. Yepes' amendment to articles 12
and 13 paragraph by paragraph, and invited comments
on paragraph (d), reading :

" The procedure to be followed or the authority
conferred on the tribunal to establish its own
procedure."

5. That paragraph corresponded to the words " the
rules of procedure they may think fit to agree upon "
in Mr. Scelle's draft.

6. Mr. YEPES explained that he had thought it
preferable to indicate clearly that the parties could
confer authority on the tribunal to establish its own
procedure, if they so wished.


