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57. Moreover, situations resulting from the applica-
tion of article XXIV of the General Agreeemnt on
Tariffs and Trade did not support the conclusion that
an implied exception existed. Indeed, it had to be
borne in mind that the cornerstone of the General
Agreement was an unconditional most-favoured-na-
tion clause. Consequently, the somewhat complex
provisions of article XXIV were simply another ex-
press clause establishing a specific exception that re-
conciled the commitments entered into under the
General Agreement with commitments under other
treaties. As Mr. Ustor had emphasized at the time,
article 234 of the Treaty of Rome maintained existing
treaty rights and obligations pending negotiations for
the removal of any incompatibility between such
rights and obligations and those resulting from the
Treaty, as would also occur in the case of an excep-
tion to the application of most-favoured-nation
clauses.

58. It should also be emphasized that, during the 20
years of EEC's existence, the member States of that
powerful economic entity had succeeded perfectly in
respecting the traditional practice of including excep-
tions in treaties whenever necessary. For all those
reasons, the thought that the Commission should not
attempt to formulate a rule establishing a general ex-
ception for customs unions and similar associations
of State. Nevertheless, he recognized that the pro-
posed article 23 bis was an improvement on the text
proposed by EEC (A/CN.4/308 and Add.l and
Add.l/Corr.l, sect. C, 6, para. 11), and he would not
oppose the idea of referring it to the Drafting Com-
mittee. The proposals made by Mr. Reuter were also
of the utmost importance. He hoped the Drafting
Committee would produce a text acceptable to every-
one.
59. Mr. USHAKOV (Special Rapporteur) said that,
although the Commission had already decided that
the draft should not include exceptions like the one
proposed by Sir Francis Vallat in his article 23 bis,
some questions still had to be cleared up.
60. To begin with, one might well ask, as had Mr.
Castafieda, whether the proposed article served the
interests of developing countries. He did not think
so, for it excluded all beneficiary States, including
developing States, from the benefit of the treatment
extended by the granting State within a customs
union. In that respect, it conflicted with article 21 bis
proposed by Mr. Njenga (A/CN.4/L.266), a text that
also covered customs unions and other similar asso-
ciations of States but excluded only developed States
from the benefit of the treatment that developing
States granted to one another in such economic as-
sociations. In stating that developing countries might
"grant trade preferences to other developing countries
in accordance with bilateral or regional arrangements,
without being obliged to extend such preferences to
developed countries on the basis of the most-fa-
voured-nation clause", article 21 bis protected the in-
terests of developing countries against those of devel-
oped countries. Article 23 bis, on the other hand, pro-
tected the interests of all members of a customs

union, whether developing or developed States,
against the interests of any beneficiary State—even a
developing State—that was not a member of the
union. Under Sir Francis Vallat's proposal, a develop-
ing beneficiary State that was not a member of a cus-
toms union would not be entitled by virtue of a
most-favoured-nation clause to the treatment ex-
tended by a developed granting State to a developed
third State within a customs union. That was con-
trary to the purpose of the draft articles, which was
to protect the interests of developing countries
against those of developed countries.

61. Another question that arose was how a most-fa-
voured-nation clause that did not contain an express
exception of customs unions was to be interpreted.
In such a case, was it to be understood that there
was an implicit exception and that the treatment ex-
tended within a customs union was automatically ex-
cluded from the application of the clause? He did not
think so; in the absence of any express stipulation in
the clause, it must be deemed that no exception ex-
isted. Tht was also the conclusion reached by the
previous Special Rapporteur, Mr. Ustor, in his sixth
report.20

The meeting rose at 1 p.m.

20 Ibid.
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The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.l and Add.l/Corr.l, A/CN.4/309
and Add.l and 2, A/CN.4/L.264-266)

[Item 1 of the agenda]

PROPOSED NEW ARTICLES (concluded)

ARTICLE 23 bis (The most-favoured-nation clause in
relation to treatment extended by one member of
a customs union to another member)1 (concluded)

1. Mr. USHAKOV (Special Rapporteur) said that
the rule proposed by Sir Francis Vallat in arti-
cle 23 bis was in effect a complete reversal of the
practice of States. Until now, if States parties to a

1 For text, see 1498th meeting, para. 18.
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treaty containing a most-favoured-nation clause de-
cided to exclude customs unions and frep-trade areas
from the operation of the clause, they had specifically
so stipulated in the clause itself. In the absence of an
express exception in that regard, the clause was to be
interpreted as applying equally to customs unions
and other similar associaions of States.

2. That conclusion had been reached by the previ-
ous Special Rapporteur, Mr. Ustor, in his sixth re-
port,2 on the basis of legal doctrine and the practice
of States. It had also been the conclusion reached in
1933 by the League of Nations Economic Committee
which, under the heading "Wording of the clause",
had recommended a standard text for a most-fa-
voured-nation clause containing an exception for
"advantages resulting from a customs union already
concluded or hereafter to be concluded by either con-
tracting party".3

3. R.C. Snyder, mentioned by Mr. Ustor in his re-
port,4 had found 280 customs union exception
clauses in the economic treaties concluded between
the two world wars—proof that, when States parties
to a treaty wished to make an exception to the most-
favoured-nation clause in regard to customs unions,
the exception was stipulated explicitly in the text of
the treaty. Article 23 bis, on the other hand, provided
that customs unions would automatically be excluded
from application of the clause. Consequently, if
States parties decided not to exclude customs unions,
they would have to stipulate that fact in the clause,
and that amounted to a complete reversal of existing
practice.

4. Who might benefit from such a reversal? In his
opinion, chiefly EEC, which had emphasized the
need to include in the draft articles an exception in
favour of economic unions, customs unions and free-
trade areas, and had therefore suggested supplemen-
ting articles 15 and 16 by an article 16 bis establishing
an exception for members of such associations
(A/CN.4/308 and Add.l and Add.l/Corr.l,
sect. C, 6, para. 11).
5. Sir Francis VALLAT said he would not have
chosen to speak at that point if the proposed arti-
cle 23 bis had been referred without further conten-
tion to the Drafting Committee. In view of the com-
ments made by the Special Rapporteur, however, it
was essential to restore a sense of balance, for the
Commission appeared to have wandered deep into
the realm of politics.
6. If the matter were to be left on a political plane,
the right course for the Commission would be to
make it clear that a political decision was required
and, as it had often done in the past, leave it to gov-
ernments to decide for themselves whether or not to
accept the article. He held absolutely no brief for

2 Yearbook... 1975, vol. II, pp. 9 et seq., doc. A/CN.4/286,
paras. 9-63.

3 Ibid., p. 13, para. 30.
4 Ibid., p. 12, para. 26.

EEC or for the Government of the United Kingdom:
he had been a professor of law, he was now a private
practitioner and he did not accept instructions from
anyone. Like all the members, he was dependent
upon the material placed before the Commission and
his sole purpose was to assist the Commission objec-
tively, to the best of his ability, in the preparation of
a balanced set of articles that would be acceptable and
viable in the moden world. The Special Rapporteur
had conceded, by implication, that the existing mem-
bers of EEC had resolved their problems with regard
to the most-favoured-nation clause. The proposed
article 23 bis was consequently not of direct interest
to them, but it would be of assistance to States that
might seek to join EEC in the future. There were
currently three potential candidates for admission to
EEC and, although they might not be regarded tech-
nically as developing countries, they all had very
weak economies. The idea that the proposed arti-
cle 23 bis was designed to help only developed States
was incorrect. Its intention was to avoid discrimina-
tion and open the way for all States that wanted to
follow the modern trend towards economic integra-
tion, a trend just as strong in Latin America or the.
Caribbean, for example, as in Europe.

7. The purpose of the draft was to set forth residual
rules, i.e. rules of interpretation that would apply in
the absence of specific treaty clauses to the contrary.
Where specific clauses existed, as in the case of the
General Agreement on Tariffs and Trade, they would
obviously take effect, and no general presumption in
the draft would affect their operation, whether under
the General Agreement or under any other bilateral
or multilateral treaty. It had been pointed out that
one writer had found 280 exception clauses in trea-
ties; in the past, the Commission had taken far fewer
examples as solid evidence of the practice of States.
After all, the Commission was attempting to gener-
alize that practice, and it was therefore incorrect to
argue that it would be doing something wrong in ac-
cepting a proposal that gave expression to such ex-
ceptionally strong evidence of that practice. He would
therefore suggest that, in accordance with its usual
approach to problems, the Commission should reject
that argument.
8. Lastly, in presenting his proposal, he had indicat-
ed that the wording of the article could be more flex-
ible. He wished to assure the Commission that, when
the proposed article came before the Drafting Com-
mittee, he would take full account of the suggestions
that had been made.
9. Mr. NJENGA fully agreed with the views ex-
pressed at the previous meeting by the Chairman in
his capacity as a member of the Commission. The
proposed article 23 bis did not enunciate a rule that
now existed; it was concerned more with the progres-
sive development than with the codification of inter-
national law. After providing in article 21 bis
(A/CN.4/L.266) for problems affecting all developing
countries, the Commission had perhaps gone as far
as it could along the path of progressive develop-
ment, especially since some members had voiced
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strong opposition to the inclusion of the proposed
article 23 bis in the draft.
10. It could hardly be said that there was a consen-
sus on the article, and the Commission could not
easily shed its responsibility by simply referring the
text to the Drafting Committee. In view of the very
serious political aspects of the matter, the only solu-
tion was to discuss the subject in the commentary
and point out that a political decision was required by
governments. At the current stage, referral of the
text to the Drafting Committee, except for some ad-
justment in the wording, would not be the most ap-
propriate course.
11. Mr. JAGOTA said that each member was en-
titled to consider the matters before the Commission
independently, without instructions and without any
responsibility towards the government that had nom-
inated him. At the same time, all members were re-
sponsible for ensuring that the drafts prepared by the
Commission codified and progressively developed in-
ternational law and constituted rules that were both
reasonable and durable.
12. On the first reading of the draft, the Commis-
sion had decided that the customs union exception
was a question to be judged by governments them-
selves on the basis of political and economic consid-
erations, and the exception had therefore been omit-
ted from the set of articles. The most-favoured-na-
tion clause was a device to promote co-operation and
liberalize trade. The exceptions considered so far by
the Commission were general exceptions to be made
in the interests of developing countries, because
those countries were in a underprivileged position
and did not have the capacity to benefit adequately
from co-operation. There was undoubtedly a move-
ment towards the establishment of customs unions
and free-trade areas, chiefly for the purpose of pool-
ing the resources of the member States with a view
to joint development and expansion of their mutual
trade. The danger, however, was that the trade activ-
ities of those unions or areas might be increasingly
confined to the member States. Difficulties had been
experienced by developing countries in certain nego-
tiations and he had wondered whether the Commis-
sion should leave the matter to be negotiated by trea-
ty partners through an exception clause or whether,
with the proper safeguards, it should establish a gen-
eral exception on the matter in the draft. In his view,
provided the proposed article 23 bis took account of
the legitimate interests of States and their autonomy
in forming customs unions and other trade groupings
and also ensured that the trade and other interests of
developing countries would not be adversely affected,
it would not give rise to the fear that had been ex-
pressed by the Special Rapporteur.

13. Obviously, the article would have to be so draft-
ed that it would not represent a means of escape
from treaty obligations. Even with payment of comp-
ensation, it was possible to escape from a particular
system of trade. For that reason, the point raised by
Mr. Sahivic (1499th meeting) was very important.
The article should be worded in such a way as to en-

sure that trade relations with third countries were not
detrimental to developing countries. A suitable for-
mulation might be taken from article 12 of the Char-
ter of Economic Rights and Duties of States,5 which
specified that all States forming part of subregional,
regional and interregional groupings must make sure
that the policies of those groupings were "consistent
with their international obligations and with the
needs of international economic co-operation" and
had "full regard for the legitimate interests of third
countries, especially developing countries". More
specifically, article 18 of that instrument prescribed
that, in the conduct of international economic rela-
tions, "the developed countries should endeavour to
avoid measures having a negative effect on the de-
velopment of the national economies of the develop-
ing countries". If the article included those safe-
guards, in other words, if it protected existing bene-
fits and also specified that the establishment of cus-
toms unions must not adversely affect the trade and
other interests of developing countries, it might be
recommended to governments for consideration.

14. Plainly, the matter was rather a sensitive one
and any suggestion made by the Commission with a
view to producing a well-balanced set of articles
would have to be acceptable to the majority of devel-
oping countries.

15. The CHAIRMAN, speaking as a member of the
Commission, said that if States had had to include in
treaties so many express exceptions to the operation
of the most-favoured-nation clause, he failed to see
how those numerous examples could be regarded as
constituting a general rule of international law. If the
Commission had to set aside any argument, it should
be that of Sir Francis Vallat.

16. Mr. USHAKOV (Special Rapporteur) pointed
out that article 12 of the Charter of Economic Rights
and Duties of States, after providing that States had
the right, "in agreement with the parties concerned,
to participate in subregional, regional and interregion-
al co-operation in the pursuit of their economic and
social development", set out the conditions for such
co-operation by stipulating that

All States engaged in such co-operation have the duty to ensure
that the policies of those groupings to which they belong corre-
spond to the provisions of the present Charter, and are outward-
looking, consistent with their international obligations and with
the needs of international economic co-operation, and have full
regard for the legitimate interests of third countries, especially
developing countries.

He did not, however, think that the Commission
could set out the same conditions in its draft articles,
since its task was not to tell economic groupings of
States what they must do but to indicate how the
clause was to be interpreted.

17. For the same reason, the second sentence of
article 21 bis, proposed by Mr. Njenga, also went be-
yond the competence of the Commission, since it did
not rest with the Commission to dictate to develop-

5 General Assembly resolution 3281 (XXIX).



1500th meeting—14 June 1978 141

ing countries the terms and conditions of their bilat-
eral or regional arrangements.
18. Replying to a question put by the CHAIRMAN,
Mr. NJENGA said that there was no consensus on
the proposed article 23 bis. However, he was not op-
posed to referral of the article to the Drafting Com-
mittee, on the understanding that it was made
abundantly clear to the General Assembly that the
Commission had not been unanimous in its opinion
on the contents of the article.

19. Mr. USHAKOV (Special Rapporteur) was in fa-
vour of referring article 23 bis to the Drafting Com-
mittee, in keeping with the Commission's normal
procedure.
20. The CHAIRMAN said that, if there were no
further comments, he would take it that the Com-
mission agreed to refer the texts proposed by Mr.
Reuter (A/CN.4/L.264 and A/CN.4/L.265), Mr.
Njenga (A/CN.4/L.266) and Sir Francis Vallat
(A/CN.4/L.267) to the Drafting Committee for con-
sideration in the light of the discussion.

// was so agreed.6

Succession of States in respect of matters other
than treaties (continued) (A/CN.4/301 and Add.I,7

A/CN.4/313)

[Item 3 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

ARTICLE W (Treatment of State debts in cases of
uniting of States)

21. The CHAIRMAN invited the Special Rappor-
teur to introduce chapter VI of his ninth report
(A/CN.4/301 and Add.l), reproduced as chapter I of
the tenth report (A/CN.4/301 and which dealt with
the treatment of State debts in cases of uniting of
States, as well as article W, which read:

Article W. Treatment of State debts in cases
of uniting of States

On the uniting of two or more States in one State, the successor
State thus formed shall not succeed to the debts of the constituent
States unless:

(a) the constituent States have otherwise agreed, or

(A) the uniting of States has given rise to a unitary State.

22. Mr. BEDJAOUI (Special Rapporteur) said that at
the current session he intended to introduce three
new articles (articles W, 24 and 25), which would
complete the second part of the draft articles8 on
succession to State debts. The previous year, he had
examined the treatment of State debts in the case of

6 For consideration of the text proposed by the Drafting Com-
mittee, see 1520th meeting, paras. 3 and 4.

7 Yearbook... 1977, vol. II (Part One), p. 45.
8 See Yearbook... 1977, vol. II (Part Two), pp. 56 et seq., doc.

A/32/10, chap. Ill, sect. B, 1.

transfer of part of the territory of a State (article 21)
and in the case of newly independent States (arti-
cle 22), and he now proposed to examine what be-
came of those debts in three other case of State suc-
cession, namely, uniting of States (article W), separat-
ing of a part or parts of the territory of a State (24)
((A/CN.4/313, para. 26) and dissolution of a State
(article 25) (ibid., para. 77). It would then remain for
the Commission, in accordance with the wishes of
certain of its members and of the Sixth Committee,
to examine at its next session the question of ar-
chives, which were part of State property, and the
procedure for the peaceful settlement of disputes.

23. Article W, which might become article 23, dealt
with the treatment of State debts in cases of uniting
of States. In that article, the expression "uniting of
States" had the same meaning as in article 14, relat-
ing to State property. It concerned two or more States
which united and thus formed a successor State. It
was not a question of the total annexation of one
State by another, which was prohibited by interna-
tional law and did not lead to the creation of a new
State, whereas the uniting of States necessarily led to
such creation.

24. State practice, to which he had referred in his
ninth report (A/CN.4/301 and Add.l, chap. VI),
showed that the constitutional form of the successor
State thus created was of considerable importance
where the treatment of debts was concerned. When
a uniting of States resulted in the creation of a uni-
tary State, the constituent States ceased to exist com-
pletely from the standpoint both of international pub-
lic law and of internal public law. All powers there-
fore passed to the successor State, which must obvi-
ously take over all the debts of the constituent
States. In the case of a confederation of States, on
the other hand, the constitutional links were so
vague and the degree of integration so weak that it
had even been questioned whether confederations of
States possessed international legal personality.

25. Fauchille, for instance, had said that "a confed-
eration of States is a composite of States rather than
a composite State". As that author had pointed out,
"each of the confederate States retains its autonomy,
its independence, the enjoyment of its sovereignty,
both external and internal, except for minor restric-
tions inherent in the very idea of association".9 In
that case, each of the predecessor States must conti-
nue to bear the debts it had contracted. However,
was there a uniting of States in such a case? Accord-
ing to the definition given in article 14, a uniting of
States should lead to the formation of a successor
State. Accordingly, if the confederation of States had
no international personality, as Fauchille suggested,
there was no formation of a new successor State.

26. Between the two extremes of the unitary State
and the confederation of States there was the inter-
mediate case of a federation of States. In a feder-
ation, integration went deeper than in a confedera-

9 See A/CN.4/301 and Add.l , para. 399.
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tion, at least in respect of external relations and de-
fence. In that case there was unquestionably, from
the standpoint of public international law, one suc-
cessor State and one only, formed by the constituent
States that had relinquished their external powers to
it. Practice varied, however, in the matter of State
debts: depending on the circumstances and the peri-
od, there were instances both of the passage of the
debts of the predecessor States to the federation and
of the continued responsibility of the predecessor
States for their debts. In that connexion, the State
practice to which he had referred in his ninth report
provided many examples of conflicting procedures.
Finally, to complicate matters even further, certain
federations, described as such by their constituent in-
struments, were really confederations, and vice versa.
27. Accordingly, the uniting of States could assume
very complex forms and covered a range of very dif-
ferent cases—association of States, confederation,
federation, political union, merger into a unitary State
etc.—which, in the matter of succession to State
debts, afforded extremely varied types of solutions,
making codification very difficult.

28. Since the constitutional form of the successor
State played an essential role in revealing the degree
of merger of the predecessor States and at the same
time in determining the treatment of their debts, ref-
erence must be made to the instruments of internal
or international law that effected the uniting of the
States under consideration. Accordingly, 'in its codi-
fication work, the Commission must take account of
two realities observable in State practice. First, there
was always a legal instrument that had given rise to
the uniting of States. It was difficult to imagine that
two or more States would unite wihout expressing
their will to do so in an instrument of international
or internal public law: an international convention or
rules of internal law such as a charter of union, a
constitution or a fundamental law. Secondly, the le-
gal instrument in question nearly always covered the
problems posed by succession to State property or
State debts. Two conclusions followed. First, the
agreement of the States parties remained the custom-
ary and general juridical basis for the settlement of
problems relating to State debts when a succession
occurred, and the rule to be drafted in that connex-
ion would therefore, more than ever, be residual, a
fact that should perhaps be indicated more clearly in
the text of article W by laying emphasis on such
agreement. Secondly, the treatment of debts did not,
in practice, pose serious problems for States that
united, because the matter was settled by,an interna-
tional agreement or, after the event, by an instru-
ment of internal public law.

29. But how could reference be made, in a rule of
international law, to internal legislation adopted by
the successor State to settle succession to debts?
How, more generally, was it possible to express the
fact of State practice that the constitutional form of
the successor State was the determining factor in the
choice of a solution to the problems of passing of
debts ? It was difficult to formulate a rule of interna-

tional law that simply referred the matter to the in-
strument of internal law governing the constitutional
form taken by the new successor State. At the same
time, it was impossible to ignore earlier and contem-
porary State practice, of which he had given several
examples in his report (A/CN.4/301 and Add.l,
chap. VI), in connexion with the formation of the
United States of America, the Swiss Confederation,
German unity, Italian unity, the Austro-Hungarian
union, the Swedish-Norwegian union, the union be-
tween Denmark and Iceland and the uniting of
States in Central America, as well as with the more
recent cases of Malaysia, the United Arab Republic
and the United Republic of Tanzania. The difficulty
of the problem lay in the fact that it was necessary
to codify cases as different as that of Italian unity,
where a unitary State had been created, and that of
the personal union between Sweden and Norway,
and to formulate a rule that would embody both a
principle and its opposite.

30. The treatment of State debts in cases of uniting
of States depended on the constitutional form of the
successor State, which was determined by the will of
the predecessor States. By definition, a uniting of
States was an operation dependent on law and the
will of the constituent States and could only be vo-
luntary. The treatment of debts therefore depended
primarily on the will of the predecessor States. If the
predecessor States effected a merger that completely
abolished their international legal personalities, it
seemed logical that the new successor State should
succeed to all the debts of the predecessor States. If,
on the other hand, the predecessor States manifested
the will to unite, but to retain some degree of compe-
tence with respect, for example, to their internal af-
fairs, which implied a degree of responsibility for the
management of those affairs, they should be allowed
to exercise some responsibility with regard to the
debts they had contracted before uniting.

31. Should the rule be expressed in negative or posi-
tive form? Should the Commission lay down the
principle that debts did not pass (with exceptions,
one based on the agreement of the parties and the
other on the unitary form of the successor State), or
should it, on the contrary, lay down the principle
that debts did pass (with exceptions, one based on
the agreement of the parties and the other on the
very vague form of the type of association or union
of the States under consideration)? He had hesitated
between those two symmetrical and contrary formu-
lae, but noted that both led to the same result,
namely, that in all cases of uniting of States it was
the will of the component States, as reflected in the
constitutional form taken by the union of States, that
tipped the balance in favour of one solution rather
than another.
32. Article 14, on the treatment of State property in
the event of a uniting of States, set forth in para-
graph 1 the principle that property passed, but in para-
graph 2 referred the question of its allocation be-
tween the successor State and its component parts to
the internal law of the successor State. That was a
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provisional article, however, and had been placed in
square brackets. He had not employed the same for-
mula in the case of debts because the considerable
mass of historical precedent that he had studied and
reviewed in his report tended to favour the view that
debts did not pass. He had found it impossible to
take parallelism so far as to ignore the facts.
33. Finally, of all the types of States succession, a
uniting of States probably left least room for the
principle of equity. Although that principle did not
disappear entirely, it nevertheless played a minor
role; that was fairly logical, since recourse to equity
was more imperative in the case of separation or dis-
solution of States, where equity might be infringed
by some to the detriment of others, than in the case
of a uniting of States, where its function was less
necessary although still useful.

34. The CHAIRMAN, speaking for the members of
the Commission, warmly congratulated the Special
Rapporteur on chapter VI of this ninth report, which
compelled admiration, and on his brilliant oral intro-
duction. As usual, Mr. Bedjaoui had used abundant
precedents to develop a line of argument leading to
an article that was logically necessary.

35. Mr. TABIBI said that article W provided for two
eventualities: if the uniting of States gave rise to a
unitary State, that State would be responsible for
State debts, but if it gave rise to a federation or a
confederation, the constituent States would be re-
sponsible. The rule thus laid down was quite clear
and its background fully explained in the Special
Rapporteur's report, which gave some notable exam-
ples of uniting of States. He therefore recommended
that the article be accepted and referred to the Draf-
ting Committee.

36. The Special Rapporteur had referred to cases of
annexation and absorption of States. Such cases were
of course contrary to international law, and he would
suggest that the Commission make it clear, in its re-
port to the General Assembly, that they had been
dealt with only for the sake of historical comparison.

37. Mr. CALLE y CALLE approved of the article
without reserve. Rather than couching it in positive
terms, the Special Rapporteur had chosen to draft it
as a residual rule with emphasis on agreement of
States. That agreement could be embodied in an inter-
national legal instrument or, as was perhaps more
frequently the case, in the constitution of the succes-
sor State itself.

38. Mr. DADZIE wished to record his entire satis-
faction with the Special Rapporteur's report and in-
troductory comments. He agreed that article W
should be referred to the Drafting Committee.

39. Mr. USHAKOV considered that the principle
set forth in the article under consideration was gen-
erally acceptable; in cases of a uniting of States with-
out formation of a unitary State there was no succes-
sion to State debts, but if it gave rise to a unitary
State the latter, as the successor State, succeeded to
the debts of the predecessor States.

40. As currently worded, however, article W con-
fined itself to saying whether or not the successor
State "succeeded" to the debts; it would be better to
follow the terminology used in preceding articles and
indicate when State debts "passed" or did not pass
to the successor State. Moreover, the introductory
wording of the article was not in conformity with
that of the corresponding provision of part I of the
draft, relating to succession of States in respect of
State property, namely, article 14. That provision be-
gan, "When two or more States unite and thus form
a successor State", a formula that could with advan-
tage be reproduced in article W. He wondered why
the Special Rapporteur had departed from that for-
mulation, which was found in the draft articles on
succession of States in respect of treaties.10 As draft-
ed, article W could give the impression that it was
also applicable to cases where States united without
thereby forming a successor State. That, however,
was not a case with which the Commission had to
deal. The case that should be covered by article W
was the same as that envisaged in article 14, namely,
a uniting of States giving rise to a successor State.
According to the definition of the term "succession
of States" in article 3, to form a successor State
meant to substitute a successor State for predecessor
States in the responsibility for their international re-
lations. That was the specific case in which the Com-
mission had to settle the question of the passing of
State debts.

41. It remained to be determined whether, in prin-
ciple, the State debts of predecessor States should or
should not pass to the successor State. He considered
that they should, just as, under article 14, the State
property of predecessor States passed in principle to
the successor State. Otherwise States would hasten to
unite, being assured that they would shed their debts
while their property passed to the successor State.
The Commission should therefore lay down the gen-
eral principle of the passing of State debts, and spec-
ify the exceptions. The principle was logical and ap-
peared consistent with State practice. The article pro-
posed by the Special Rapporteur seemed in fact to be
based on that principle but did not express it clearly,
since it unnecessarily covered a case where there was
no succession to State debts, namely, that in which
two or more States united without thereby forming a
successor State.

42. Mr. SCHWEBEL said that, despite the Special
Rapporteur's persuasive analysis, he found the fla-
vour of article W not altogether felicitous, particular-
ly if the article were read without the benefit of the
Special Rapporteur's explanations. He was inclined to
think that cases where a succession occurred might
be more rather than less characteristic, and that the
article was less subtle than the report in that respect.
For instance, as pointed out in the report, it was not
only a unitary State that would assume the debts of
the constituent parts: a federal State might also do

10 Yearbook... 1974, vol. II (Part One), p. 252, doc.
A/9610/Rev.l, chap. II, sect. D, art. 30.
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so, at least jointly if not alone. He had no precise
wording to suggest, but thought that the article
should be recast in more positive terms; subpara-
graph (b) might then be amended to refer not to the
unitary State but to the kind of federal or confederal
State that left the debts to the constituent parts, al-
though it was questionable whether any genuine con-
federations still existed.

43. Mr. NJENGA said that, although the intent of
article W was to cover a specific and limited case of
uniting of States, it was cast in such a way that it
seemed to extend to a far wider spectrum of rela-
tions. That caused him some concern, particularly
bearing in mind paragraph 1 of article 14, which
provided that, when two or more States united and
thus formed a successor State "the State property of
the predecessor States shall... pass to the successor
State". If State property passed, then debts must also
pass. His concern was partially dispelled, however, by
paragraph 2 of article 14, which provided that the al-
location of the State property "to its component parts
shall be governed by the internal law of the successor
State".
44. It would be seen, from some recent examples of
uniting of States, that there was no problem in that
connexion as far as Malaysia was concerned. The
United Arab Republic, too, had formed a fully inte-
grated union and, although that union was now dis-
solved, article W would have operated to transfer
State debts as well as State property to the successor
State. In the case of the United Republic of Tanzan-
ia, however, union was still not complete. Under its
interim constitution, responsibility for certain mat-
ters, such as external relations and defence, was vest-
ed in the United Republic, but not responsibility or
other important issues. In Zanzibar, for instance,
questions relating to the ownership of State and pri-
vate property and the administration of justice re-
mained the sole responsibility of the Government of
Zanzibar under the leadership of its President, who
was also Vice-President of the United Republic of
Tanzania. Consequently, if a rule were adopted
whereby the United Republic of Tanzania succeeded
to the debts of the predecessor State, Zanzibar would
pay nothing and yet retain all its assets.
45. A rule drafted in such wide terms would there-
fore be undesirable, and he thought that article W
should be recast to provide in positive terms for cases
where the uniting of States gave rise to a unitary
State, with a proviso that broader kinds of relation-
ship would be governed either by agreement or by
the constitution, depending on the type of arrange-
ment arrived at.
46. Mr. 5AH0VIC thought that the Drafting Com-
mittee could find a solution to all the questions that
had been raised. In particular, the Drafting Commit-
tee should try to establish a parallel between arti-
cles 14 and W. It should be noted, too, that the in-
troductory phrase of article W was applicable only to
States that federated, and it was therefore difficult to
link it to subparagraph (b), which concerned a uniting
of States giving rise to a unitary State.

47. He hoped that the Drafting Committee would
reconcile the wording of articles 14 and W; article 14
used the expression "component parts", the corre-
sponding words for which in article W were "consti-
tuent States", and "predecessor States" were men-
tioned in article 14 but not in article W.

The meeting rose at 1 p.m.
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Succession of States in respect of matters other
than treaties (continued) (A/CN.4/301 and Add.I,1

A/CN.4/313)
[Item 3 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR (continued)

ARTICLE W (Treatment of State debts in cases of
uniting of States)2 (concluded)

1. Mr. REUTER said that he could accept article W
subject to any necessary drafting changes. The article
dealt with a specific case: that of a State that was in-
dependent, from the international point of view,
uniting with one or more States, also independent, to
form a new State, so that it ceased to be a State at
the international level. All other cases, including
those of succession between States and other entities
such as international or supranational organizations,
were outside the scope of the draft. If other such
cases were to be brought within the scope of the
draft, the definitions in article 33 would have to be
amended, in particular the definition of the term
"succession of States".

2. That definition was particularly important for the
distinctin that had to be made between the topic of
succession of States and that of State responsibility.
If a local authority under public law failed to dis-
charge its debts, it could be determined, in accor-
dance with the draft articles on State responsibility,4

1 Yearbook... 1977, vol. II (Part One), p. 45.
2 For text, see 500th meeting, para. 21.
3 See 1500th meeting, foot-note 8.
4 Yearbook... 1977, vol. II (Part Two), pp. 9 et seq. doc

A/32/10, chap. II, sect. B, 1.


