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international organizations. It would be better to leave
States entirely free in that respect.

75. In its present form, paragraph 2 of the Annex
was almost incomprehensible, the rules on the con-
stitution of the Conciliation Commission having been
unnecessarily complicated.

76. Mr. RIPHAGEN said he had no objection to
deleting the square brackets in the Annex, as sug-
gested. However, he had a comment concerning article
66, paragraph 3, the last part of which read, "the
procedure provided for in paragraph 2 above may be
applied". Paragraph 2 stated that "any one of the
parties to a dispute . . . may . . . set in motion the
procedure specified in the Annex". The use of the word
"may" seemed to him to be dubious, but he inter-
preted the text as meaning that paragraph 2 applied.

77. Mr. REUTER (Special Rapporteur) said that
Mr. Riphagen was right: the wording of article 66,
paragraph 3 should be improved, for example, by
replacing the words "may be applied" by "applies".

78. He would try to reflect Mr. Ushakov's objections
as faithfully as possible in the commentary. It should
be noted that the Drafting Committee did not intent to
impose on a State the obligation to act jointly with one
or more international organizations. It had only
provided for that eventuality so that the other party
should not be able to demur and demand parallel
procedures for one and the same dispute, arguing that
the case was not provided for in the Annex.

79. Lastly, he observed that paragraph 8 of the
Annex concerned the appointment of conciliators and
that it should be transferred from section II, on the
functioning of the Conciliation Commission, to the end
of section I, on the establishment of the Commission.
To keep the text parallel with the Annex to the Vienna
Convention, the paragraph could be numbered 2 bis.

80. Mr. USHAKOV said that in article 66, para-
graph 3, he was in favour of retaining the words "may
be applied", as the verb "may" was used in regard to
procedure both in paragraph 1 (b) and in paragraph 2.

81. Mr. QUENTIN-BAXTER said that he agreed
with Mr. Riphagen. The use of the words "shall apply"
in paragraph 3 would preserve the effect of "may" in
paragraph 2, and the procedure would still be governed
by "may".

82. Mr. TSURUOKA said that he, too, found that
the idea of possibility was already contained in
paragraph 2.

83. Mr. USHAKOV said that the words
"s'appkque" in French should be rendered by the
imperative "shall apply" in English; but there would
then be contradiction with paragraph 2.

84. Mr. SA.HOVIC said that the Commission should
agree on an interpretation. It could, of course, note in
the commentary that members' interpretations had
differed, but it could also work out a formula

acceptable to everybody. Personally, he was of the
same opinion as Mr. Riphagen.

85. Mr. USHAKOV said that it was not possible to
use the word "shall" in the article and explain in the
commentary that it meant "may". The Commission
could settle the question by repeating in paragraph 3
the wording used in paragraph 2.

86. Mr. RIPHAGEN said he could accept Mr.
Ushakov's solution of repeating the text of paragraph
2, from the words "any one of the parties . . . " in
paragraph 3.

87. The CHAIRMAN said he took it that article 66
and the Annex were adopted, subject to deleting the
words "may be applied" in article 66, paragraph 3 and
substituting the relevant wording from paragraph 2,
retaining the square brackets in paragraph 1 of the
Annex, and transferring paragraph 8 of the Annex to
the end of section I, as paragraph 2 bis.

It was so decided.
The meeting rose at 1.25 p.m.

1625th MEETING

Thursday, 3 July 1980, at 10.10 a.m.

Chairman: Mr. C. W. PINTO

Members present: Mr. Barboza, Mr. Calle v Calle,
Mr. Francis, Mr. Reuter, Mr. Riphagen, Mr. Sahovic,
Mr. Schwebel, Mr. Sucharitkul, Mr. Tabibi, Mr.
Thiam, Mr. Tsuruoka, Mr. Ushakov, Mr. Verosta.

Jurisdictional immunities of States and their property
{continued) (A/CN.4/331 and Add.l)

[Item 5 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR1 (continued)

1. Mr. SCHWEBEL said that the reports and
proposals submitted by the Special Rapporteur, with
the substance of which he agreed, rightly took account
of the evolution of the law on the jurisdictional
immunities of States and their property, and of the fact
that over the last fifty years States had engaged
increasingly in such commercial activities as shipping,
trade, finance, manufacturing, exploitation of natural
resources and, indeed, agriculture. All those activities

1 For the text of articles 1-6 submitted by the Special
Rapporteur, see 1622nd meeting, para. 4, and 1623rd meeting,
para 2.
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were, however, also carried out by private parties. In
the United States, for example, military uniforms were
manufactured not by the State, but by private
companies under contract. Similarly, while a State
could purchase or charter a ship for the carriage of
olive oil which it owned and even produced, farmers
acting independently could produce olive oil and sell it
commercially to a wholesaler who would then arrange
for shipment. In other words, the trade in olive oil did
not necessarily entail acts that were inherently govern-
mental in nature.

2. Consequently, if a State wished to trade inter-
nationally it had to be answerable before the law, as
had long been recognized in practice. He understood,
for instance, that the Soviet Union had, from the time
of its entry into the free market economies, concluded
treaties and trade agreements, and engaged in a
pattern of practice, under which it did not claim the
benefit of State immunities for its commercial ac-
tivities, and the non-socialist States of Europe had been
among the first to provide that, in certain areas of
trade, sovereign immunities would not apply. The
Anglo-American States, though slower to adjust to the
realities of the situation, had, when codifying their law
on State immunities, taken full account of the fact that
such immunities could not be granted to a State
engaging in commercial activities since, if they were,
trade would be severely hampered. In his view, that
was entirely consistent with international law. It was a
matter not of principle, but of practicality since, in the
words of one American judge, the life of the law was
not logic but experience, and experience showed that
when a State entered a free or relatively free market it
consented expressly or implicitly to waive any State
immunities in regard to its commercial activities.

3. A State which traded with the United States of
America, the countries of Western Europe or any other
country which had adopted the doctrine of restrictive
State immunity, could obviously not invoke the
obsolete principle of absolute immunity to claim that it
could only waive its immunity by expressly consenting
to do so; such a State would be deemed to have notice
of the law in the country with which it was trading. If
consent was required, which was doubtful, then it was
implicit in the fact that a State which had notice that its
trading partner applied the doctrine of restrictive
immunity none the less continued to trade with that
partner. If a State was unwilling to accept inter-
national law as construed by that partner and the
municipal law of the country with which it was trading,
it should trade elsewhere. That reasoning was conso-
nant with the dictum of Chief Justice Marshall in The
Schooner "Exchange" case to the effect that:

A nation would justly be considered as violating its faith,
although that faith might not be expressly plighted, which should
suddenly and without previous notice, exercise its territorial
powers in a manner not consonant to the usages and received
obligations of the civilized world.2

A/CN.4/331 and Add.l, para. 75.

4. In the light of those considerations, he could not
agree that the principle of sovereign immunity was
absolute, and in his view the Commission would run
into considerable difficulty if it were to adopt that
principle and then seek to determine exceptions to it.
His conclusion was in no way tempered by the
argument that everything which a State did was
political since, although that was to some extent true,
life was always a matter of degree. State practice had
shown that, when a State engaged in commercial
activities which could also be carried out by private
parties, the degree of State involvement did not suffice
to attract State immunities. As provided in draft article
3, paragraph 2, and explained in paragraphs 46 and 47
of the report, the criterion should be the objective one
of the commercial nature of the activity, as opposed to
the subjective one of its purpose.

5. Lastly, referring to the proposed draft articles, he
said he had no difficulty with the expressions "jurisdic-
tional immunities" and "accorded or extended" in draft
article 1. He was, however, inclined to agree that some
more appropriate words than "territorial States" and
"foreign States" should be found. So far as draft article
6 was concerned, he considered that paragraph 1 was
quite sound; although the restrictive immunity of a
foreign State would have to be specified if the draft
articles were to receive broad acceptance, it sufficed at
that stage to say "in accordance with the provisions of
the present articles".

6. Mr. FRANCIS said that, while there was general
agreement on the terms of draft article 1, the precise
nature of the jurisdictional immunities to be covered by
the draft was open to question. His own view was that
it would be contrary to the principle of sovereignty, so
far as the territorial State was concerned, to accept the
premise that one State enjoyed absolute immunity as
against another. He believed that the immunities with
which the Commission was dealing sprang from the
generally accepted notion of reciprocity, but that a
measure of forbearance on the part of the State against
which immunity was invoked was also involved. In
that connexion, he considered that the statement in
paragraph 23 of the report could be misleading.
Although he understood the underlying intent, it
seemed to him that a dispute which arose in the
territorial State between two States of equal sovereign
status would serve only to pinpoint the stage at which
the immunity was brought into focus, whereas it was
the element of forbearance that would transform that
immunity into a continuing feature, at any rate in
certain cases such as those relating to property.

7. He had no particular difficulty with the expression
"territorial State" in draft article 1, but he agreed
that the expression "foreign State" was not entirely
appropriate and considered that the alternative word-
ing proposed by Sir Francis Vallat (1623rd meeting,
para. 18) could provide the basis for further
negotiation.
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8. The general principle stated in draft article 6 had
been clearly established in modern State practice and
law, but the limit of the exceptions to that principle had
yet to be determined. Although certain developing
countries had still not provided the Secretariat with
reports of relevant decided cases, either because they
had had more pressing matters to deal with or because
the material required was not available, it could safely
be assumed that the newly independent States of Latin
America, Asia and Africa, which valued their indepen-
dence very highly, would be the last to dispute the
validity of a principle that had evolved sufficiently to
be codified in general terms. The Special Rapporteur
should, however, pursue his efforts to secure further
information from States through the Secretary-General
of the United Nations.

9. The lack of agreement on the exceptions to a
widely accepted principle would call for the exercise of
patience and perseverance. However, the Com-
mission's task might not prove to be as difficult as
expected, since under article 47 of the 1961 Vienna
Convention,3 the parties to that Convention could
accord a wider measure of immunity than that
provided for by the terms of the Convention. Possibly,
the Commission could reach agreement on a similar
provision.

10. Mr. THIAM said he would make some com-
ments on the nature of the topic, its scope and the
Special Rapporteur's approach.

11. The topic was complex because it involved both
internal law and public and private international law.
For example, reference must be made to internal law
for the purpose of defining commercial activity, but
private international law governed problems of conflict
of laws, whether on procedure or substance. More-
over, the topic was a delicate one, for it introduced
notions that were not all legal, some of them being
political—such as those of sovereignty and the
independence and equality of States, which might form
the bases of the principle of immunity—not to mention
such moral and subjective notions as the dignity of
States. It should also be noted that the topic brought
the sovereignty of the territorial State and the
sovereignty of the foreign State face to face, and, as
Mr. Riphagen had said (1622nd meeting), all "tele-
scoping" must be avoided. The Commission would
have to take account of all those difficulties if its
codification was to be really effectual and acceptable
to States.

12. So far as the scope of the topic was concerned,
the Special Rapporteur had been right to exclude
diplomatic and consular immunities from his study at
the outset, as well as the immunities of special
missions. Thus the topic was restricted to the activities
carried on by one State in the territory of another.

3 See 1623rd meeting, foot-note 2.

13. The method proposed by the Special Rapporteur
did not strike him as entirely convincing. It could
hardly be claimed that the sovereignty of the foreign
State prevailed over the sovereignty of the territorial
State in the latter's territory. He would have preferred
draft article 6 to lay down, not the principle of the
foreign State's immunity from jurisdiction, but the
principle of the sovereignty and jurisdiction of the
territorial State, since jurisdictional immunity was
regarded as an exception to that principle. In develop-
ing the exception, the Commission might be guided by
the unilateral decisions of States, conventions or other
sources. He thought it important to respect the notion
of territorial sovereignty, which was challenged by
some, but which was still one of the foundations of
international law. Many States, in particular newly
independent ones, were very jealous of their
sovereignty and would not find it easy to accept the
principle of State immunity if it conflicted with the
principle of sovereignty. Those States were
increasingly carrying on diversified activities like those
of the developed countries, and many of them were
hardly willing to grant immunities on the basis of a
general principle. The Special Rapporteur should
therefore reflect on the method he (Mr. Thiam) had
proposed. It might be necessary to provide for many
exceptions, for States were tending to carry on more
and more activities as if they were private persons, but
a Government which was prepared to submit to its
own country's jurisdiction was not prepared to grant to
a foreign State what it denied to itself. The method he
proposed would probably be more logical and more
consistent with reality than that adopted by the Special
Rapporteur.

14. Mr. BARBOZA said that the importance of the
topic under consideration had been heightened by the
developments which had taken place during the last
fifty years, in particular, by the marked increase in the
commercial activities of States and the significant
change in the attitude of the main trading countries,
above all the United Kingdom and the United States of
America, to the jurisdictional immunities of States. It
was an extremely sensitive issue, involving, as it did, the
majesty of States, which both persons and institutions
were called upon to respect and which could at times
contrast sharply with the requirements of the very
activities in which States were engaged. It was also a
difficult topic, because the activities of States could not
be clearly delineated even when defined by reference to
their nature rather than to their purpose. Mr. Ushakov
(1623rd meeting) was not alone in considering that the
purpose of the State was always political, since the
State necessarily had to satisfy the needs of the
community, and that again added to the complexity of
the problem. In addition, as Mr. Thiam had pointed
out, the area was one in which various branches of
law—public international law, private international
law and internal law—overlapped.

15. The Commission's discussion had raised some
serious doubts in his mind. He noted, in particular, that
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Mr. Reuter (1624th meeting) doubted whether there
was a customary rule of international law establishing
the principle of State immunity—a startling statement
indeed. Mr. Ushakov had referred to the inseparability
of the activities of States and had expressed the view
that jurisdictional immunity was an absolute principle.
Mr. Calle y Calle (ibid.) had taken a firm stand
regarding the origins of State immunity under inter-
national law. Mr. Tsuruoka (ibid.) had recommened an
inductive approach and had suggested that the
Commission should abide by the rules established by
State practice. Mr. Sahovic (ibid.) had warned against
undue haste, recommending that the Commission
should proceed on the basis of the replies received from
States and the other material placed before it. The
Special Rapporteur, for his part, had adopted the
entirely correct academic approach of stating a general
principle and then considering the exceptions to it,
though it would also have been possible to consider
general cases without referring to principles.

16. It therefore seemed clear that the Commission
was not in agreement on certain basis features of the
draft or, possibly, on the method to be adopted. In his
view, two courses were open to it: either it could
postpone substantive consideration of the draft article
and not submit any articles to the General
Assembly—in which case the Assembly would un-
doubtedly take an understanding attitude—or it could
seek to reach common ground on draft articles 1 and 6
in the Drafting Committee. While he thought the first
course would perhaps be preferable, he was prepared
to agree to the second, if that were the wish of the
Commission.

17. Mr. USHAKOV stressed that the substance of
the matter was that any State was free to allow or not
to allow another State to carry on activities in its
territory or in the area of its jurisdiction. It followed
that international law could not determine what
activities a State could carry on in another State. If,
however, a State agreed, by virtue of a rule of its
internal law or an international agreement, that
another State could carry on certain activities in its
territory or area of jurisdiction, then the principle of
the jurisdictional immunity of States, as it derived from
international law, was applicable. Accordingly, the
Commission should on no account attempt to define
the activities which one State could carry on in the
territory of another, or the capacity in which it did so.
If a State was not competent under its own internal law
to carry on commercial activities, then, naturally, no
other State could carry on such activities in its
territory.

18. Referring to the practice of his own country, he
pointed out that the Soviet Union did not itself carry
on foreign trading activities; there were special
agencies in the Soviet Union which were empowered to
do so, and they were legal persons under private law.
Nevertheless, the Soviet Union sometimes guaranteed
contracts concluded by those agencies with foreign

legal persons. If a trade mission of the Soviet Union
gave a guarantee of that kind, in the absence of a
special clause the principle of State immunity was
applicable. Other arrangements could also be made,
however. For example, there was an agreement
between Japan and the Soviet Union concerning the
status of the Soviet trade mission which authorized the
mission to give guarantees; it was agreed that in case
of a dispute, unless otherwise agreed, the Japanese
courts were competent. As to enforcement of the
judgements of the Japanese courts, it was provided
that execution could be levied against any Soviet
property situated in Japanese territory, subject to a few
exceptions. Thus, the Soviet Union had waived the
application of the principle of State immunity. It was
open to any State to waive that principle, but in the
absence of a waiver the principle remained applicable.

19. The expression "State property", as defined by
the Special Rapporteur, meant property, rights and
interests owned by the State according to its internal
law. In his opinion that definition should be broadly
construed. A State might nationalize property which
was situated in its territory but belonged to a foreign
private person, and that property might then be
transferred to the territory of another State. The
territorial State should then consider the property as
belonging to the first State according to its internal law.
For the sake of completeness, it was also necessary to
cover the case of property situated in the territory of
one State which was appropriated by another State in
accordance with its internal law.

20. The CHAIRMAN, speaking as a member of the
Commission, said that while he agreed with the Special
Rapporteur regarding the rational basis for the
immunity of a State, he did not think that the basis of
functional necessity should be dismissed, as it ap-
peared to be in paragraph 125 of the report. The
presence of one State within the sphere of competence
of another was both necessary and desirable for the
proper functioning, and possibly the mutual interest, of
both States. States must be considered as maintaining
the kind of foreign presence that their interests required
in order to enable them to carry out State functions in
a proper manner. In view of that functional need,
States were understandably prepared to concede to one
another the treatment that they, in turn, would
subsequently demand, on the basis of reciprocity. It
was reasonable, therefore, to perceive a functional
basis for the right for a State to immunity from
jurisdiction. Moreover, if the principle of State immun-
ity had lacked any such functional aspect it was
unlikely that it would have continued to develop as it
had done. The fact that recognition of a functional
basis might limit the operation of immunity was a quite
separate question which would have to be considered
further. The judgement in the case of The Schooner
"Exchange" v. McFaddon and others seemed to
contemplate such limits. The limitation of State power
implied in the concept that a foreign State was, at least
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in certain respects, immune, was based on the consent
of the "territorial State".

21. Immunity must necessarily be as absolute as the
sovereign jurisdiction into which the foreign State had
brought itself. Any derogation from absolute immunity
required the consent of the foreign State, which was
generally expressed by a waiver of the immunity to
which it was entitled. Exceptions recognized within the
principle of immunity occurred either because a case
fell outside the ambit of the protection of the principle,
or because the foreign State's sovereign right had been
modified by its own consent. Neither instance was, in
any real sense, an exception. If an act was one which
the law did not recognize as falling within the scope of
the principle of immunity, the fact that immunity was
not granted did not constitute an exception. Moreover,
it was the sovereign right of a State to modify its
freedom of action by consenting to do so. Once that
consent had been given, there was no exception to the
rule.

22. He agreed that immunity was a right of a foreign
State, rather than a mere privilege which could be
granted or withheld; that interpretation should be
clearly reflected in the draft articles. A more important
question, however, was the extent or scope of the right.
That question should be settled by reference to the
modern practice of States, which corresponded to their
contemporary social needs and which could be
regarded as customary international law.

23. The Special Rapporteur appeared to have
deliberately narrowed the field of his study to that of
immunity from legal proceedings, in the widest sense of
that term. He had been right to do so, since that was
the field likely to be most rich in State practice and
therefore most ripe for codification. Furthermore, the
Special Rapporteur's use of the term "territorial State",
which also tended to narrow the scope of the study,
showed commendable caution on his part.

24. While it would be premature to discuss the
definitions and interpretative provisions in draft articles
2 and 3, the Special Rapporteur had been right to place
those ideas before the Commission. While agreeing
broadly with the principles contained in draft articles 4
and 5, he thought that they, too, should be discussed at
a later stage in the Commission's work. As to draft
articles 1 and 6, an article on the scope of the draft
articles to follow, while useful, was difficult to draft at
such an early stage in the study.

25. In view of the limitations which the Special
Rapporteur himself apparently sought to impose on
the study, he had no particular difficulty with the terms
"territorial State" and "foreign State". But if the
immunity of a State from jurisdiction was to be
considered a right, it might be preferable not to refer to
immunity as being "accorded or extended", as was
done in draft article 1. The term "jurisdictional
immunities" did not seem to be the happiest com-
bination of words; he would be inclined to favour a

draft along the lines suggested by Sir Francis Vallat
(1623rd meeting, para. 18). He saw no reason for the
use of the words "questions relating to" in the first line
of draft article 1. It would be helpful if the idea of the
right to immunity could be introduced by referring to
"the immunity from jurisdiction to which a State is
entitled".

26. The Special Rapporteur's use of the term
"immunity" appeared to be correct. The term was
generally used to mean precisely the kind of insulation
from court proceedings that the Special Rapporteur
wished to deal with in his study. In the 1961 Vienna
Convention, for example, the term "immunities" was
used in connexion with criminal, civil and ad-
ministrative jurisdiction (art. 31). There also seemed to
be a tendency to use the term "accord" in respect of
"freedoms", "inviolability" and "immunity" from
court jurisdiction, and the term "grant" in respect of
"exemptions" and "facilities". He wondered whether,
in draft article 1, the Special Rapporteur wished to
limit immunity to the foreign State and its property
and, if so, what he meant by the term "property".

27. He was in general agreement with the principle
stated in draft article 6, apart from a few minor
drafting considerations.

28. In conclusion, he agreed with the Special
Rapporteur that the test for entitlement to State
immunity lay in the nature of the activities involved,
rather than in their purpose.

The meeting rose at 11.30 a.m.

1626th MEETING

Friday, 4 July 1980, at 10.15 a.m.

Chairman: Mr. C. W. PINTO

Members present: Mr. Barboza, Mr. Calle y Calle,
Mr. Quentin-Baxter, Mr. Reuter, Mr. Riphagen, Mr.
Sahovic, Mr. Schwebel, Mr. Sucharitkul, Mr. Tabibi,
Mr. Thiam, Mr. Tsuruoka, Mr. Ushakov, Mr. Verosta.

Jurisdictional immunities of States and their property
{continued) (A/CN.4/331 and Add.l)

[Item 5 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR1 {concluded)

1. Mr. VEROSTA associated himself with the views

1 For the text of articles 1-6 submitted by the Special
Rapporteur, see 1622nd meeting, para. 4, and 1623rd meeting,
para. 2.




