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notions of criminal, civil and administrative liability in
internal law.

33. The Commission had decided not to deal with
primary rules because it would have had to indicate
what those rules were, which would mean codifying the
whole of international law. It had, however, pointed out
that it could not entirely ignore the content of the
primary rules and it had therefore distinguished between
rules of fundamental importance for the international
community, whose breach constituted crimes, and other
rules of lesser importance, whose breach constituted in-
ternational delicts. There was obviously nothing to pre-
vent the Special Rapporteur from identifying other
categories of obligations and rules and attributing dif-
ferent legal consequences to their breach, but he would
have to do that according to the content of the obliga-
tions or rules, not according to their origin.

34. At the previous session, he (Mr. Ushakov) had
already pointed out14 that, when preparing part 1 of the
draft articles, the Commission had preferred, for prac-
tical reasons, to deal with the topic from the point of
view of obligations rather than from that of rights, but
the Commission had explained that it could just as eas-
ily have studied rights rather than obligations, since for
every right there was a corresponding obligation and
vice versa. For practical reasons also, he considered that
part 2 of the draft should be approached from the point
of view of the rights of injured States, rather than from
that of the new obligations of a State committing an in-
ternationally wrongful act. In that case, too, the Com-
mission's reasoning was valid. But there was no need to
study rights and obligations simultaneously, as the
Special Rapporteur had done.

35. Draft article 1 was not only unnecessary, it was
also dangerous, since it implied a complete revision of
article 1 of part 1. For the latter article provided that
"Every internationally wrongful act of a State entails
the international responsibility of that State", whereas
draft article 1 in part 2 of the draft provided that "An
internationally wrongful act of a State entails obliga-
tions for that State and rights for other States ...", so
that it was no longer every internationally wrongful act
that was taken into account, and the act no longer
entailed international responsibility, but created
unspecified rights and obligations.

36. Draft article 1 also contained the saving clause "in
conformity with the provisions of the present part 2".
That reference to the provisions of part 2 implied that
under some of those provisions an internationally
wrongful act of a State might not give rise to obligations
for that State and rights for other States, which would
be a flagrant contradiction of the principle enunciated
in article 1 of part 1. It was inconceivable that the ex-
istence or non-existence of international responsibility
should depend on the provisions to be contained in
part 2, especially as the Special Rapporteur had said

that that part would not cover all possible legal conse-
quences. Thus, although it looked quite innocent, draft
article 1 seriously derogated from the general principles
on which part 1 of the draft was based.

The meeting rose at 1 p.m.

1733rd MEETING

Wednesday, 23 June 1982, at 10 a.m.
Chairman: Mr. Paul REUTER

State responsibility {continued) (A/CN.4/342 and
Add. 1-4,' A/CN.4/344,2 A/CN.4/351 and Add.1-3,
A/CN.4/354 and Add.l and 2, A/CN.4/L.339)

[Agenda item 3]

Content, forms and degrees of international respon-
sibility (part 2 of the draft articles)4 {continued)

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR {continued)

ARTICLES 1 to 6* {continued)

1. Sir Ian SINCLAIR said that the topic of State
responsibility was related to every facet of contem-
porary international law, whether the source was treaty,
custom or general principles of law. International
lawyers were accustomed to speaking in terms of the
rights and obligations of States. Yet every right and
obligation derived its origin from one of the
acknowledged sources of international law, unless the
source of the principle pacta sunt servanda itself was
to be traced. The fons et origo of that principle was
of necessity somewhat metaphysical in nature, since it
led to the search for the elusive Grundnorm which had
taxed the intellects of many generations of interna-
tional lawyers.

2. In dealing with the topic of State responsibility,
then, the Commission was concerned with some of the
fundamentals of the international legal order part 1 of
the draft was a monument to the intellectual achieve-
ment of the previous Special Rapporteur, Mr. Ago,
now Judge of the International Court of Justice. He
himself had been rather critical, in the Sixth Committee
of the General Assembly, of the general principles it
reflected and the particular provisions it contained. In
particular, doctrinaire rigour had been carried too far in

14 Yearbook ... 1981, vol. I, p. 208, 1683rd meeting, para. 12.

' Reproduced in Yearbook ... 1981, vol. II (Part One).
2 Ibid.
3 Part 1 of the draft articles (Origin of international responsibility),

arts. 1 to 35 of which were adopted on first reading, appears in
Yearbook ... 1980, vol. II (Part Two), pp. 30 et seq.

4 For the texts, see 1731st meeting, para. 2.
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the construction of part 1. The distinction between
primary and secondary rules was a useful analytical
tool; but application of that distinction, together with
the general approach of the Special Rapporteur and the
Commission as a whole, had had the effect of locking
the Commission into a construct which presented rules
at a level of abstraction and generality that could rob
them of much of their value to Governments in the long
run. He did not intend to offer a critique of part 1 of the
draft, but it was important to be conscious of its for-
mulation when seeking to offer general comments on
what should form the content of part 2.

3. Mr. Sucharitkul had referred to part 1 as a
cathedral; it would be more accurate to say that it
represented the foundations of the cathedral which the
Commission was seeking to build. He, for one, would
not be discontent if the new architect sought to add
elements of the high gothic or the rococo to the edifice
originally planned.

4. Mr. Ushakov, in his intervention at the previous
meeting, had appeared to find a violent and irrecon-
cilable contradiction between the Special Rapporteur's
proposals for part 2 of the draft and the Commission's
draft of part 1. With regard to article 17, he himself did
not believe any international lawyer would disagree with
the idea that the international responsibility of a State
arising from an internationally wrongful act committed
by that State could be engaged, no matter what the
source or origin of the obligation breached. That was
not at issue. What was at issue in the context of part 2
was the quite separate question of the content, form and
degree of that responsibility; the source of the obliga-
tion breached could be highly relevant to the determina-
tion of any or all of those matters.

5. To take a single example, suppose that State A ac-
cused State B of having committed a breach of a treaty
whereby State B had undertaken an obligation to pay
State A, on a certain date, a defined sum of money in
return for services performed by State A for the benefit
of State B. Suppose, further, that both State A and
State B had accepted, in the treaty, an obligation to
refer any dispute concerning the interpretation or ap-
plication of the treaty to arbitration at the instance of
either party. State A took the dispute to arbitration.
State B pleaded one of the circumstances precluding
wrongfulness, such as force majeure, despite which the
arbitral tribunal found in favour of State A. It could be
held, on the basis of article 17, that the international
responsibility of State B had been engaged from the
very beginning, irrespective of the source of the obliga-
tion breached—but surely the degree of international
responsibility of State B would be enhanced if it failed
to comply with the arbitral award in the particular cir-
cumstances postulated. In other words, it could be
argued that non-compliance with a binding arbitral
award establishing the original breach was a quite
separate and distinct act of the State, engaging a higher
degree of responsibility than the original and contested
breach. Furthermore, the source of the obligation
breached would, in the example given, have changed

sensibly between the original breach of the treaty and
the subsequent, and arguably much graver, failure to
comply with the arbitral award. Therefore, while it
could be accepted that article 17 was a correct statement
of the law with regard to the determination of the origin
of international responsibility, the source of the obliga-
tion breached could be of material, even crucial,
significance in the determination of the content, forms
and degrees of international responsibility.

6. If the source of the obligation could, in certain cir-
cumstances, be relevant to an assessment of the content,
forms and degrees of international responsibility, so
could the nature of the obligation. There was an infinite
variety of gradations in expressing the precise extent of
the obligations undertaken in international agreements.
There were "weak" obligations, qualified obligations,
obligations of limited scope and obligations of wider
scope; all those types had to be considered. By a weak
obligation, he meant an obligation embodying the
minimum in the way of legal commitment. For example,
a State could undertake, in a treaty with another State,
to "use its best endeavours" to persuade a non-State en-
tity subject to its jurisdiction to follow a certain line of
conduct, or to refrain from carrying out certain actions.
That obligation could be breached if the State in ques-
tion failed to use any endeavours at all. But the content
and degree of international responsibility entailed for
the author State in failing to make any endeavours must
be sensibly less than the content and degree of interna-
tional responsibility entailed in consequence of a breach
of a stronger obligation. After all, the treaty partner
could hardly have entertained much expectation that
conscientious fulfilment by the State of the weak obliga-
tion would result in the non-State entity's pursuing the
desired line of conduct.

7. There was a certain lack of clarity in the Special
Rapporteur's use of the term "subsystems". In the con-
text of State responsibility, did subsystems mean
distinct areas of substantive international law, such as
the law of the sea, the protection of human rights, the
regulation of international civil aviation, or the treat-
ment of aliens? Or were they those areas of substantive
international law in combination with whatever pro-
cedural mechanisms sustained them, whether in the
form of international organizations or dispute settle-
ment machinery? He was not unmindful of what the
Special Rapporteur said in paragraphs 40 to 54 of his
third report (A/CN.4/354 and Add. 1-2). But he did
think there was a need for clarification, and, in the
elaboration of part 2, care would certainly have to be
taken to preserve the effectiveness of already operating
subsystems such as the General Agreement on Tariffs
and Trade, which had a highly specific dispute settle-
ment machinery.5

8. The Special Rapporteur deserved the Commission's
support in his unenviable task of providing the proper

' Arts. XXII and XXIII of the General Agreement (GATT, Basic
Instruments and Selected Documents, vol. IV (Sales No.:
GAIT/1969-1), pp. 39-40).
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framework for part 2. The three parameters were cor-
nerpieces of the jigsaw puzzle; he hoped the Special
Rapporteur would adopt an inductive approach, analys-
ing some of the various subsystems to which reference
had been made and distilling principles capable of ap-
plication at least within each subsystem, and possibly
more generally.

9. With regard to the six draft articles proposed in the
third report, he had already spoken on article 1 (1731st
meeting), and retained some doubt as to whether such a
"linkage" was necessary. If it was necessary, the ar-
ticle should be reformulated along the lines suggested in
the debate; but he thought it could easily be dropped,
especially as he did not regard it as having any substan-
tive content.

10. He supported Mr. Calero Rodrigues's proposal
(ibid.) to invert the order of articles 2 and 3. It was im-
portant to signal at the outset that part 2 incorporated
residual rules to be applied only where no other rules
would be applicable within the framework of a par-
ticular subsystem. Article 3, the drafting of which might
have to be looked at again, should certainly be retained,
and should appear as article 1. He also supported ar-
ticle 2, since the principle of proportionality was a key
element in the construction of part 2 and should be
stated at the outset.

11. He had more difficulty with articles 4, 5 and 6,
which appeared to be of a different order and perhaps
should not be placed at the beginning as general prin-
ciples. Article 5, for example, was in effect simply a sav-
ing clause, which should perhaps eventually be incor-
porated in one of the later articles of part 2. Articles 4
and 6 presented different problems. Article 6, was, of
course, a substantive article, relating to the obligations
of every other State arising out of an internationally
wrongful act of a State constituting an international
crime. He could not support that article in its present
form. Careful thought must be given to the legal conse-
quences of an international crime as defined in ar-
ticle 19. Article 6 only spelled out certain obligations of
every other State—the Special Rapporteur's third
parameter; nothing was said about the separate conse-
quences of an international crime in regard to the victim
State. The content of article 6, therefore, required very
considerable further discussion before the concept of
what flowed from an international crime in the way of
State responsibility could be fully elaborated. As to ar-
ticle 4, an article of that type would have to be incor-
porated in the draft, but it did seem to be substantive
rather than a simple elaboration of general principles
governing the draft, and its place in the draft would
have to be considered carefully.

12. Mr. EVENSEN said that the Special Rapporteur's
third report (A/CN.4/354 and Add.l and 2) was at a
high intellectual level, but perhaps not easily accessible.
It introduced six new articles, presumably belonging to
a first chapter on "General Principles". One question
which came to mind was whether article 6, on the
obligations of every other State in regard to interna-

tional crimes, belonged in that chapter or somewhere
else in part 2; he shared the views of Sir Ian Sinclair
on that point. Articles 4 and 5, on the other hand, be-
longed more naturally in an introductory chapter. He
also shared the view that article 1 might be superfluous,
and that article 3 would fulfil the same object and
should become article 1. Another question that arose
was whether the Special Rapporteur planned to deal
with additional provisions in the opening chapter on
general principles.

13. In paragraph 151 of his third report, the Special
Rapporteur stated that the draft articles presented in
chapter VI replaced articles 1, 2 and 3 as proposed in his
second report (A/CN.4/344, para. 164), and that ar-
ticles 4 and 5 were also withdrawn. He himself did not
see how the six new articles, which dealt with entirely
different topics, could replace previous articles 1 and 3.
Although he had had reservations about the drafting of
those articles, they dealt with substantive issues, and
should perhaps be retained somewhere else in part 2, if
not in the chapter on general principles.

14. Article 1 as proposed in the second report pro-
vided that "A breach of an international obligation by a
State does not, as such and for that State, affect [the
force of] that obligation." The statement that, in princi-
ple, the original obligation survived the wrongful act
was valid. Similarly, the former article 2 dealt with a
valid issue: the legal consequences of an internationally
wrongful act. That issue had, in principle, been covered
by the new article 3, which he had no difficulty ac-
cepting. He did, however, have some doubts about the
new drafting, in particular the words "except to the ex-
tent" and "are prescribed", which could perhaps be
replaced by other formulations that would make the ar-
ticle more flexible. He did not see that the former ar-
ticle 3, as proposed in the second report, which provid-
ed that "A breach of an international obligation by a
State does not, in itself, deprive that State of its rights
under international law", had been covered by the new
articles 1 to 6. The principle stated in that article was
relevant and should be retained somewhere in part 2.

15. The legal issues in the former articles 4 and 5 were
highly relevant. He had some drafting criticisms, but
did not think those articles should be withdrawn.
Perhaps they did not belong in an opening chapter on
general principles, as the Special Rapporteur had in-
dicated in his second report by placing them in chapter
II of the draft, under the heading "Obligations of the
State which has committed an internationally wrongful
act". In any event, it was clear that the six new articles
proposed in the third report did not cover any of the
issues dealt with in the former articles 4 and 5.

16. He agreed that the three parameters stated by the
Special Rapporteur were important, but they should
not be over-emphasized. Other aspects were also impor-
tant for the general structure of parts 2 and 3, such as
the various remedies and their effect on provisions to be
drafted, the ex tune, ex nunc and ex ante aspects, the
question of restitutio in integrum, the questions relating
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to pecuniary compensation touched upon in the former
articles 4 and 5 and, lastly, the questions of implementa-
tion and peaceful settlement procedures.

17. Mr. Malek (1732nd meeting) had emphasized the
importance of self-defence as a remedy against interna-
tionally wrongful acts; a different aspect of that issue
was dealt with in article 34 of part 1. He shared
Mr. Malek's concern about the political situation and
was deeply shocked at the flagrant violations of interna-
tional law and basic human rights occurring throughout
the world. But if the Special Rapporteur had not yet
touched upon the question of self-defence, it was
perhaps because he had not yet reached that stage in his
work. The six articles proposed dealt with entirely dif-
ferent matters, not with remedies against internationally
wrongful acts or implementation of the applicable prin-
ciples of international law to prevent or remedy such
acts. And since the purpose of the Commission was not
only the codification, but also the progressive develop-
ment of international law, the Commission's aim should
be to tone down the importance of self-defence and em-
phasize the obligation of all States to settle their
disputes by peaceful means consonant with the purposes
and principles of the United Nations Charter. In the
nuclear age, with its doctrine of pre-emptive acts of self-
defence, the race for first-strike capability and first use
of nuclear weapons in cases of self-defence, it was essen-
tial for the Commission to emphasize peaceful remedies
for international disputes.

18. The topic of State responsibility was vast, com-
plicated and challenging. Perhaps the Special Rap-
porteur could prepare a rather detailed outline of the
structure of parts 2 and 3 and the headings of subse-
quent articles, so that the six present and five former ar-
ticles could be placed in their logical context. Such an
outline, completed either for the present session or the
next, would enable members to hold a more general and
detailed discussion on the scope and structure of the
work.

19. Mr. NI observed that, though the Special Rap-
porteur had characterized the topic of State responsibil-
ity as highly abstract, it could be made more realistic
and specific if it were linked with events of international
life. Since the Commission was attempting to formulate
draft articles which might become rules of international
law, it should be in possession of sufficient data, for
otherwise it would have to rely on academic supposi-
tions and imaginative hypotheses.

20. As Mr. Malek and Mr. Evensen had pointed out,
breaches of international obligations were by no means
rare, and were dealt with through various channels,
mostly political. Some legal cases had been cited in the
Special Rapporteur's reports, but the approach adopted
was predominantly academic and philosophical. In any
event, only a few cases had been regarded as justiciable
or capable of judicial settlement, or as otherwise pro-
viding precedent. Of course, a topic such as State
responsibility was inevitably abstract when compared
with such a topic as the jurisdictional immunities of

States and their property, with its abundant materials
consisting of national laws, judicial decisions and State
practice. But considering the extreme importance of
State responsibility in the contemporary world, the
Commission must be content with some abstractness at
the start, bearing in mind that too much might
submerge it in deep water.

21. The concept of State responsibility had undergone
profound changes. As a background to the present
situation in the development of the theory of State
responsibility, the Special Rapporteur, in paragraphs
135-137 of his third report (A/CN.4/354 and Add.l and
2) had invited the Commission to note three general
points: first, a state of interdependence, in which an in-
ternationally wrongful act might entail an attitude of
other States; second, a "bilateral" internationally
wrongful act, whereby some State or States might be
"specially affected" by the breach; third, a strong
tendency towards "regionalization". He agreed with
the Special Rapporteur to the extent that in modern in-
ternational life, which was characterized by the frequen-
cy and inevitability of contact between the peoples of
the world, the interdependence of the conflicting
demands and responses of nations made constant ad-
justment necessary. The peoples of the world were not
living in a vacuum, and an internationally wrongful act
would naturally give rise to new relationships entailing
consequential obligations and rights between the
wrongdoer or author State and the injured or victim
State, as well as between the author State and all the
other States constituting the international community,
whose interests in maintaining international peace and
security had suffered. On the basis of that reasoning,
the three parameters were well-founded.

22. He noted that the Special Rapporteur had
withdrawn the five articles submitted in his second
report (A/CN.4/344, para. 164). Some of the com-
ments made on those articles in the Commission and in
the Sixth Committee of the General Assembly had sug-
gested that they tended to protect the interests of the
author State. In his third report, the Special Rapporteur
introduced six new articles, none of which exactly
reproduced any of the articles withdrawn; that was in-
deed a radical change. Some concepts not previously
dealt with had been introduced: the principle of propor-
tionality, the peremptory norm and international
crimes, and there was added emphasis on the applica-
tion of the provisions of the United Nations Charter.
Yet the third report contained little information on the
line of thought behind the changes, although some oc-
casional explanation might have been made in the com-
mentaries.

23. With regard to article 1, whose purpose was to
serve as a link between the articles in part 1 and those
in part 2, he agreed with the suggestions made by
Mr. Malek (1732nd meeting) and supplemented by Mr.
Francis and Mr. Calero Rodrigues (1731st meeting) and
Sir Ian Sinclair. To make that article clearer, perhaps it
might be better to have two paragraphs, one relating to
the consequential obligations of the author State and
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the other to the consequential obligations and rights of
the other States resulting from the internationally
wrongful act. Something should be said about the
obligations of the other States, because it might sound
unusual to say, at the beginning of part 2, that other
States, besides the victim State, would have to assume
obligations by reason of a wrongful act. Further
thought might also be given to whether the addition of
the word "consequential" was sufficient. Among other
drafting changes, the word "right" should be changed
to "rights", and the words "the present part two" to
"the present part". He did not agree with the Special
Rapporteur's statement (A/CN.4/354 and Add.l
and 2, para. 145) that article 1 merely served as a link
and was not a statement of principle; it seemed to in-
troduce the idea of the three parameters in part 2, and
did not merely repeat article 1 of part 1.

24. The new article 2 introduced the principle of pro-
portionality, which was a useful one; but the article
should not be so worded as to suggest that it might be
considered inappropriate to take effective counter-
measures. The use of the two negatives—"... should
not ... disproportional"—seemed to provide a balance.
The principle of proportionality meant that the party
wronged should not employ means grossly incommen-
surate with the actual necessity of counteracting the ex-
isting threat or consequent injury. For example, history
recorded many cases in which the feigned disappearance
of a foreign missionary or foreign officer had led to a
full-fledged invasion. The words "in their effects" ap-
peared unnecessary, however, and might give rise to
confusion and differing interpretations.

25. In the new article 3, the use of the word "every"
did not seem meaningful, and would give the false im-
pression that in other draft articles the absence of the
word "every" implied non-application in some cases.
He endorsed the suggestions made by Mr. McCaffrey
(1732nd meeting), Mr. Calero Rodrigues (1731st
meeting) and Sir Ian Sinclair that the new article 3
would be better placed after article 1 because of its
nearness in thought to that article, while article 2, in-
troducing the concept of proportionality, might be
placed after it.

26. The new article 6 reflected the third
parameter—the position of third States with respect to
the situation created by the internationally wrongful
act. Since aid or assistance might sometimes be rendered
to the author State indirectly or clandestinely, the words
"directly or indirectly" might be added after the word
"assistance" in paragraph 1 (b).

27. Mr. JAGOTA said that, despite the somewhat
abstract nature of the material before the Commission,
the topic of State responsibility was of great practical
and, indeed, topical importance, as was all too apparent
from the daily newspapers. The draft articles previously
submitted by the Special Rapporteur in his second
report (A/CN.4/344) had been criticized on the ground
that they would protect the author State, because its
rights subsisted even after the wrongful act had been

committed. The broad approach adopted in both the
Commission and the Sixth Committee of the General
Assembly seemed to have been that, since an interna-
tionally wrongful act had been defined in part 1 of the
draft, part 2 should deal with the situation created by a
wrongful act, that is, with the obligations of the author
State, the rights and obligations of the injured State,
and the rights and obligations of third States. That did
not, however, imply any diminution in the value of the
earlier articles, which could still be used in a different
framework.

28. In his new approach the Special Rapporteur had
concentrated more on the scope of the draft articles,
while developing the concept of subsystems, or separate
regimes of law, whereby a complete code was estab-
lished with regard both to substantive and to procedural
matters. The Special Rapporteur had explained (1731st
meeting) that the rules of the draft would be residual
rules, to the extent that they were not covered by in-
dividual subsystems. While he (Mr. Jagota) supported
that new approach, he feared that if the exclusion of
other rules and regimes was too complete, not only sub-
systems, but also the other generally applicable rules of
international law might be excluded, with the result that
the value of the residual rules in part 2 could be
weakened.

29. Further, although draft article 3 dealt with scope
and draft article 1 was designed as a linkage article, he
considered that there was a difference of substance be-
tween them, since article 3 dealt with what was covered
by the draft and article 1 with what would happen in the
event of a breach of an international obligation. In his
view, therefore, no useful purpose would be served by
combining those two articles. If, however, draft ar-
ticle 1 were retained, as he thought it should be, he
would suggest that it be slightly amended to provide that
an internationally wrongful act of a State entailed
"obligations for that State and rights and obligations
for other States ...". He would also like to see some
reference to the injured State included. If article 1 was
amended in that way, draft article 3 could follow it im-
mediately.

30. While he agreed entirely with the statement of the
fundamental principle of proportionality, which would
establish a rule of law and prevent irresponsible action,
he was not certain that draft article 2 should be retained
in its existing form. In his view, that article should be so
drafted as to provide for proportionality between the
response and the breach and should place less emphasis
on the State which had committed the wrongful act. It
was a change of emphasis rather than a change in
substance that was required. He also considered that the
basic elements of the former draft articles 1 and 3,
which had a direct bearing on proportionality, should
be incorporated in the draft, either as separate
paragraphs of draft article 2 or as a new article.

31. With regard to draft article 3, he would like the
Drafting Committee to consider the possibility of amen-
ding the opening clause to provide that the provisions of
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part 2 would apply "to the legal consequences of every
breach", rather than simply "to every breach", by a
State of an international obligation. That amended
wording would be more in keeping with the purpose of
the draft.

32. Draft articles 4 and 5 could be called subsystem ar-
ticles, though he wondered whether it would not be
more accurate to describe rules of jus cogens, which
were referred to in article 4, as a supersystem rather
than a subsystem. In the case of article 5, the Charter of
the United Nations could be regarded as a parallel
rather than a subsidiary system. He considered it par-
ticularly important, in the more serious cases of the use
of force and aggression, to uphold the primacy of the
Charter, despite its limitations.

33. Draft article 6, which was the first substantive ar-
ticle in part 2, called for closer examination in connec-
tion with article 19 in part 1. In his view, article 6 was
inadequate, because it dealt solely with the obligations
of "every other State", which could be interpreted to
mean "other than the injured State". In view of the ex-
amples of an international crime given in paragraph 3
of article 19, article 6 could perhaps be expanded by the
inclusion of references to the legal obligations of the
State that committed the crime, the legal rights of the in-
jured State, and the rights and duties of third States.
That would provide the necessary framework for a pro-
vision that could be applied to specific situations. Some
kind of legal framework should also be provided for the
response to an internationally wrongful act, rather than
leaving the matter to be dealt with in part 3 of the draft,
which related to implementation of the provisions and
settlement of disputes.

34. Mr. CALERO RODRIGUES said that the state-
ment of general principles—draft articles 2 to 6—at the
beginning of part 2 would be very useful, inasmuch as it
would constitute a guarantee against any omissions in
the provisions of part 2, which could not be exhaustive.

35. The Special Rapporteur had rightly stressed the
principle of proportionality, but had had some diffi-
culty in determining whether there could be a link be-
tween a secondary rule and a primary rule as to the con-
tent of the primary rule. He understood that the princi-
ple of proportionality was to underlie the whole set of
provisions in part 2, even at the risk of making, between
the primary and secondary rules, some connections
which were absent from part 1, and which could, in
fact, be interpreted as being contrary to the spirit of that
part. It seemed, however, that some such connections
would be unavoidable in part 2.

36. He noted that the commentary to draft article 2,
stating the principle of proportionality (A/CN.4/354
and Add.l and 2, para. 146), was limited to a reference
to the commentary to article 1. While he agreed that,
from a general point of view, a specific commentary to
article 2 would be superfluous, he thought it would be
useful in clarifying the drafting of that article. The
negative form of words, "should not ... be manifestly
disproportional", served a useful purpose in emphasiz-

ing the relativity of the concept. As worded, however,
the article provided that the performance of the obliga-
tions and the exercise of the rights should not, in their
effects, be disproportionate to the internationally
wrongful act. It might be advisable to go somewhat fur-
ther and provide that it was the obligations and rights
themselves which should not be disproportionate to the
seriousness of the act, for in such cases proportionality
could be regarded as a fundamental requirement rather
than simply as a rule of application.

37. Draft article 3 established the residual nature of
the provisions in part 2 by providing, in effect, that the
rules in that part would determine the legal conse-
quences of an internationally wrongful act only if they
were not determined by other rules of international law.
The Special Rapporteur had explained that the rules in
part 2 were to be considered only as presumptions of the
intention of States that established or accepted rights
and obligations as between themselves. A more typical
case would be that in which a primary rule that stated an
obligation also prescribed the legal consequences of a
breach of that obligation. In the previous version of
draft article 2 (A/CN.4/344, para. 164), the Special
Rapporteur had referred to a rule of customary, con-
ventional or other origin and had provided that such a
rule could determine, explicitly or implicitly, the legal
consequences of the breach of an obligation created by
it. Although he himself had previously had doubts
about that rule, he found it quite acceptable as now
drafted.

38. There was, however, another difference between
the old and the new versions of the article. Whereas the
former article 2 referred only to the possibility of deter-
mination of the legal consequences under the rule that
established the obligation, the new article 3 recognized
that the legal consequences might be prescribed by
"other applicable rules of international law". The
Special Rapporteur had cited the case in which States,
having set out their obligations in a treaty, determined
the legal consequences of a breach of those obligations
in another and subsequent treaty. That was clearly a
case in which the rules in the draft would not apply. But
the rule should not be interpreted too broadly, since
otherwise the provisions of part 2 would have a very
small role to play. It would also be better to replace the
words "apply to every breach by a State of an interna-
tional obligation" by the words "apply to any interna-
tionally wrongful act of a State", because if the cir-
cumstances precluding wrongfulness, as provided for in
part 1, obtained, a breach of an obligation would not
constitute an internationally wrongful act and would
not give rise to responsibility.

39. Draft articles 4 and 5, on which he had no detailed
comments to make, were both very useful, because they
provided that the rules of jus cogens and the provisions
of the United Nations Charter would apply to the ques-
tion of responsibility. As to draft article 6, he would
have agreed with Mr. Jagota had he not understood the
article in a different way. He did not think it had been
the intention of the Special Rapporteur to deal once and
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for all with the legal consequences of international
crimes. He believed that the Special Rapporteur had
meant to state the general principle that the main dif-
ference between international crimes and international
delicts was that in the case of delicts the relationship
established was between the author State and the in-
jured State, whereas in the case of crimes the injury
would be done to all members of the international com-
munity. He considered that the enunciation of that prin-
ciple in part 2, though not essential, might be useful. He
did agree, however, that draft article 6, as worded,
might give the impression that it dealt in depth with the
question of international crimes and sought to define
their legal consequences. That impression could be cor-
rected by making the article shorter and by providing
that, in the case of international crimes, every State was
concerned and every State had obligations, without go-
ing into details relating to the third parameter.

40. He assumed that the provisions of part 2 would
have to specify in some detail the different legal conse-
quences of the various kinds of breach. Lastly, he too
thought that, since draft article 6 spoke of obligations
which would clearly arise for States from internationally
wrongful acts, draft article 1 should refer not only to
the rights, but also to the obligations of other States.

41. Mr. USHAKOV said that the Commission should
deal with the subject under study in concrete, not
abstract, terms. It should draw up general rules, on the
basis of State practice, since it could not draw up
"primary" rules and then rules on responsibility for
each specific case.

42. With regard to the so-called rule of "propor-
tionality", he considered, unlike the Special Rapporteur
and other members of the Commission, that it could not
be a general rule—a general principle of general interna-
tional law. In his view, there were two kinds of "pro-
portionality". The first kind was "logical propor-
tionality" according to which, in internal law, the
legislator prescribed the maximum sentence for the most
serious crimes and light sentences for minor offences.
Once the sentence had been thus prescribed, it was for
the courts to apply it. However, depending on the
circumstances, the legislator could depart from that
strictly logical approach. If article 2 was meant to pro-
vide, logically, the highest degree of responsibility for
the most serious internationally wrongful act, he could
accept such a rule of logical proportionality. But in in-
ternational law the legislators—in other words
States—had already laid down the content, forms and
degrees of State responsibility: Chapter VII of the
Charter of the United Nations set out the measures to be
taken with respect to the most serious offences, such as
acts of aggression, threats to the peace and breaches of
the peace.

43. The second kind of "proportionality" related to
the lower and upper limits of the sentence prescribed by
the legislator in internal law for each offence. It was for
the court to decide on the circumstances of the of-
fence—such as the seriousness of the act, premedita-

tion, etc.—and to impose the corresponding sentence
within the prescribed limits. The same applied in inter-
national law: in each individual case, the injured State
itself determined the content, forms and degrees of the
responsibility of the State which committed the interna-
tionally wrongful act. The Commission, as the counter-
part of the legislators—that was to say, States—should
confine itself to specifying, for each concrete situation
or group of situations, the responsibility incurred under
international law. But the fact remained that States,
which were masters of their rights, were free to decide,
except perhaps in the case of breach of a rule of jus
cogens, not to invoke the responsibility of the State
which had committed the internationally wrongful act.
He would therefore prefer the draft articles to place
more emphasis on the right of the injured State to in-
voke or not to invoke the responsibility of the offending
State. It would then be for the injured State alone to
define the content, forms and degrees of that respon-
sibility.

44. He saw only two possible solutions: either the
principle of proportionality would replace all other
rules, in which case there would be a single rule of pro-
portionality which the Commission would have to draw
up, and by which the injured State would be governed in
its response to an internationally wrongful act and the
problem would thus be solved; or the Commission
would determine the content, forms and degrees of
State responsibility on the basis of international law, ac-
cording to the content of the international obligations
breached, and would leave the injured State free to
claim or not to claim its rights. In the latter case, the
Commission would merely have to codify rules already
established in international law.

The meeting rose at LOO p.m.
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