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the nationals of a State, and it still had to be determined
whether such acts or activities could be attributed to the
State.

26. Account must also be taken of the fact that,
although certain acts were not prohibited by interna-
tional law, they could be deemed to constitute a kind of
wrong, thereby entailing liability. Examples of such acts
were to be found in cases of damage resulting from
nuclear activities, damage caused by space objects or
damage caused by ships carrying ultra-hazardous
substances, which entailed absolute liability and to
which a separate section of the study should, in his view,
be devoted.

27. With regard to the material aspect of the topic, he
disagreed with the Special Rapporteur (ibid., para. 46)
that the rules to be drafted by the Commission would
apply only in respect of damage to the physical environ-
ment. Those rules would also apply to matters such as
disputes concerning the joint exploitation and manage-
ment of resources, industrialization and the law of the
sea.

28. The rules to be worked out would thus relate to
normal activities which caused loss or injury and en-
tailed international liability, but not to activities which
entailed absolute liability, in regard to which the inter-
national community was very reluctant to accept the
idea of the payment of compensation. The Special Rap-
porteur had therefore been right to place less emphasis
on reparation than on the duty of prevention, which
States could, for example, discharge by exchanging in-
formation or establishing fact-finding machinery. Sec-
tions 5 to 7 of the schematic outline, which stressed the
duty of prevention and co-operation between States,
went straight to the heart of the matter and made a ma-
jor contribution to the development of the topic of in-
ternational liability.

The meeting rose at 6p.m.

1736th MEETING

Tuesday, 29 June 1982, at 10 a.m.
Chairman: Mr. Paul REUTER

Visit by a member of the
International Court of Justice

1. The CHAIRMAN welcomed Mr. Ago, a member
of the International Court of Justice, a former member
of the Commission and, in the latter capacity, the
Special Rapporteur for part 1 of the draft articles on
State responsibility.

State responsibility (continued) (A/CN.4/342 and
Add.1-4,' A/CN.4/344,2 A/CN.4/351 and Add.1-3,
A/CN.4/354 and Add.l and 2, A/CN.4/L.339)

[Agenda item 3]

Content, forms and degrees of international respon-
sibility (part 2 of the draft articles? (continued)*

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR (continued)

ARTICLES 1 to 6* (continued)

2. Mr. RIPHAGEN (Special Rapporteur), replying to
some of the questions raised by members of the Com-
mission, said that discrepancies between the different
language versions of the third report had perhaps given
rise to some of the questions raised during the Commis-
sion's discussion. For example, in the English text of the
new article 1 the word "right" should be replaced by the
word "rights", and in the French text the words "les
autres Etats" should be replaced by the words "d'autres
Etats" (A/CN.4/354 and Add.l and 2, para. 145).

3. His preliminary report3 had simply been an explora-
tion of part 2 of the topic of State responsibility. It had
led to the rather vague conclusions stated in paragraphs
97 to 100 of that report and repeated in paragraph 6 of
his third report (A/CN.4/354 and Add.l and 2). That
preliminary report had introduced three parameters for
the possible new legal relationship arising from an inter-
nationally wrongful act of a State, as well as the idea of
proportionality. The second report (A/CN.4/344) had
dealt largely with the first parameter, namely the new
obligations of a State whose act was internationally
wrongful. Paragraphs 51 et seq. had set out three rules
of a preliminary nature, while in paragraph 164 he had
proposed the original articles 1 to 3 and two further ar-
ticles. The Commission had not received those five ar-
ticles with great enthusiasm, as he had indicated in
paragraphs 19 to 23 of the third report. In view of that,
he had decided that for the time being the old articles 4
and 5 should be set aside and that the old articles 1 to 3
should be reviewed and amended. In chapters II and III
of the third report, after focusing attention on the var-
iety of regimes of State responsibility that existed, he
had approached the general principles and rules set out
in the second report from a fresh standpoint and had
discussed the over-all problem underlying the drafting
of part 2 of the topic.

4. The third report expressed the view that the topic of
State responsibility could not be dealt with exhaustively

* Resumed from the 1734th meeting.
1 Reproduced in Yearbook ... 1981, vol. II (Part One).
1 Ibid.
1 Part 1 of the draft articles (Origin of international responsibility),

articles 1 to 35 of which were adopted on first reading, appears in
Yearbook ... 1980, vol. II (Part Two), pp. 30 et seq.

* For the texts, see 1731st meeting, para. 2.
5 Yearbook ... 1980, vol. II (Part One), pp. 107 et seq., document

A/CN.4/330.
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in part 2; that it would be necessary to allow for a devia-
tion from the rules embodied in a special regime
established by States and imposing obligations; and that
account should be taken of the question of the "im-
plementation" of State responsibility. He had therefore
proposed the new articles 4 to 6, which dealt with jus
cogens, the Charter of the United Nations, and acts
characterized as international crimes. In his view, those
articles could be relevant to the legal consequences of
any internationally wrongful act. The new articles 1 to 6
proposed in the third report did not, however, replace
the old articles 1 to 5 proposed in the second report.

5. Although the question of what he intended to do in
his fourth report was a very difficult one, he had hinted
at an answer in paragraph 99 of his preliminary report.
If the Commission reached conclusions on the new ar-
ticles 1 to 6 proposed in the third report, it could begin
to consider the catalogue of legal consequences of an in-
ternationally wrongful act in terms of the three
parameters. It would have to determine which State or
States could demand performance of the first-parameter
obligations and which State or States could set in
motion international enforcement provisions. The
catalogue of legal consequences might establish a scala
of the new obligations of the author State in the light of
the ex nunc, ex tune and ex ante aspects of the new legal
relationship established; a scala of the new rights of the
injured State, including non-recognition, counter-
measures and self-help; and a scala of the rights of third
States in respect of the situation created by the interna-
tionally wrongful act, including what might be called
collective self-defence.

6. Once such an ordered scala of legal consequences
had been established, the Commission might go on to
consider the limitation or exclusion of some of those
legal consequences as a result of qualitative propor-
tionality and the peremptory rules laid down in the new
articles 4 to 6. At that stage, the source, content and ob-
ject of primary obligations and the special means of en-
forcement available would become relevant. The Com-
mission could then make the transition from part 2 of
the draft to part 3, which might start with examples of
the loss of the right to invoke the new legal relationship
arising from an internationally wrongful act of a State
and end with a residual provision on the settlement of
disputes, as suggested in paragraphs 57 to 62 of his third
report.

7. It was, of course, still unclear whether any of the
rules he had suggested in his three reports could stand
the test of the practice and expectations of States with
regard to the establishment of obligations and reactions
to possible breaches of obligations. State practice was a
highly political matter, and it was a well-known fact
that States were very reluctant to be explicit about the
establishment of obligations and even less inclined to
say exactly how they would react if obligations were
breached. It was therefore extremely difficult to pro-
pose hard and fast rules concerning State responsibility
and to provide for the necessary exceptions to those
rules.

8. Mr. Df AZ GONZALEZ said that most of the ques-
tions he had had in mind had already been dealt with in
detail by other members of the Commission. Like Mr.
Ushakov (1732nd meeting), he was convinced that part
1 of the draft articles as adopted on first reading should
stand as the philosophical and legal foundation of the
draft articles as a whole. It was nevertheless understood
that on second reading the Commission, taking account
of the comments of Governments and the observations
made in the Sixth Committee of the General Assembly,
might reword some of the articles in part 1, including ar-
ticle 19, which was of crucial importance.

9. With regard to the new articles of part 2 submitted
by the Special Rapporteur (A/CN.4/354 and Add.l and
2, paras. 145-150), article 1 should not only be the
counterpart of article 1 of part 1 but also establish the
link between the two parts. He preferred the wording of
the old article 1 because he felt that the phrase "in con-
formity with the provisions of the present part 2",
which ended the new wording, was far too restrictive.
Article 1 and the articles which followed it must con-
form to all the provisions of all the parts of the draft ar-
ticles. That being so, in the Spanish version, the words
"hecho internacionalmente ilicito" should be replaced
by the words "acto internacionalmente ilfcito".

10. He would leave the provisions in the new articles 2
and 3 to be dealt with by the Drafting Committee. He
did in fact have some difficulties with article 2. It
brought in two notions which had to be defined, as
otherwise the draft articles would lose all their force,
namely "seriousness" and "proportionality". With
regard to the first, his reading of the Special Rap-
porteur's third report gave him the impression that there
might be a number of degrees of seriousness of acts.
Certain questions arose. When was an act serious? Who
would be asked to determine the seriousness, and on
what basis? When was an act serious enough to be
characterized as internationally wrongful? It had been
suggested that it would be for the competent organ of
the United Nations, namely the Security Council, to say
that an act was internationally wrongful, but an organ
which could be both judge and party should not be em-
powered to do that, seeing that a permanent member of
the Security Council, by means of its veto, was sup-
porting a crime of genocide being committed at present.
It was therefore pointless to think in terms of deter-
mination of the seriousness of an act. With regard to the
rule of proportionality, both quantitative and
qualitative, it was certainly interesting, but very com-
plicated to apply; for example, when a State committed
an act of genocide and murdered with impunity
thousands of defenceless people, what was the rule of
proportionality to be applied—to murder as many
thousands of its nationals, or to make it pay damages to
wipe out the memory of the genocide? He did not see
how it would be possible to establish the criteria of
seriousness and proportionality.

11. As to article 6, rather than giving an enumeration
of the kind found in article 19 of part 1, the Commis-
sion should seek a formulation which would assure
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the primacy of the right, or even better the primacy of
equity and justice. That would be a long and exacting
task, but it had to be done. In conclusion, he said that
the topic of State responsibility was at the very centre of
the progressive development of international law, which
must be based on equality among States and the
superiority of right to force.

12. M. THIAM said that he wished first of all to con-
gratulate the Special Rapporteur, whose reports were
helping the Commission to explore a difficult and con-
troversial subject. With regard to method, he hoped the
Commission would not succumb to the twin tempta-
tions of abstraction and philosophy, even though the
topic lent itself to theorizing. One aspect of it was an
ideal field for doctrine and consisted basically of the
foundations, sources and origin of international respon-
sibility—in other words, the subject matter of part 1.
But it also had a more prosaic and extremely important
aspect, namely the consequences of international
responsibility, the very thing with which the Special
Rapporteur was dealing.

13. In order to treat the subject properly, it was
necessary that part 1 (The origin of international
responsibility), which had been elaborated by Mr. Ago
and about which there was nothing more to say, should
be clearly separated from the consequences of interna-
tionally wrongful acts. Without necessarily approving
any particular aspect of the subject dealt with by
Mr. Ago, the Commission should regard a number of
the propositions in part 1 as premises. In his own opi-
nion, the entire section on general principles was useful
but not absolutely indispensable. He felt that some of
the distinctions made in part 1 for analytical reasons,
such as the distinction between primary and secondary
rules, were necessary, but at the level of consequences
they were less so, because any wrongful act, whatever it
might be, had consequences.

14. Precisely because the Special Rapporteur had not
squarely focused his study on the consequences of inter-
national responsibility, he had at times restated a prin-
ciple that was already in part 1, or had called one into
question: the new article 1, for example, was both a
repetition and a reconsideration of article 1 of part 1. It
might therefore have been best, in the second part, to
enumerate the consequences of internationally wrongful
acts. The Special Rapporteur would then have needed
only two parameters instead of three—reparation and
sanctions—his report would have been clearer, and the
Commission would have been able to approach the rule
of proportionality differently; proportionality applied
to countermeasures, to sanctions, whereas reparation
was the act of furnishing an equivalent. He therefore
hoped that the Commission would give some more
thought to the method adopted so far.

15. With regard to the substance of the matter, namely
the consequences of an internationally wrongful
act—that being something which Mr. Ago had analysed
without regard to extrinsic considerations—the Com-
mission should regard the existence of an injury as fun-

damental. The notion of injury would probably have to
be introduced into the draft in one way or another and
could perhaps serve as a link between parts 1 and 2.
When it came to sanctions, the draft articles would be
going beyond the traditional concept of linking respon-
sibility for an injury with reparation, and would be
entering a highly controversial area. A regime of sanc-
tions did exist at the level of the United Nations. It was a
collective one and imperfect, because the sanctions were
decided on by States, which could be both judges and
parties. Would the sanctions be individual ones? If so,
who could apply them? The weaker State would cer-
tainly be unable to do so. That was the crux of the
problem. To the extent that States were not in fact
equals, it was difficult to establish a sanctions regime
that would be truly egalitarian.

16. Some speakers had mentioned self-defence, but he
wondered whether that should really have a place in the
draft articles; to his mind self-defence was not punitive
or afflictive, but aimed at meeting a threat or guarding
against a danger. It was not a sanction as such, except
perhaps when measures taken in self-defence were
disproportionate to the act it was sought to avoid.
Moreover, at the practical level, self-defence could at
times be confused with reprisals.

17. To sum up, he believed that the Commission
should reconsider the method adopted and study certain
questions in depth. He would refrain for the moment
from commenting on the articles submitted by the
Special Rapporteur. He was convinced that, with the
help of the Special Rapporteur, the Commission would
succeed in preparing further draft articles on State
responsibility.

18. The CHAIRMAN, speaking as a member of the
Commission, praised the Special Rapporteur for his
courage in tackling a very difficult subject. He endorsed
the remarks made by Mr. Jagota (1733rd meeting) and
Mr. Thiam. The question was, what should the Com-
mission do now? He did not know whether the Drafting
Committee would have time to examine the articles sub-
mitted by the Special Rapporteur, but he hoped it would
deal with some of them. The Committee would have to
make a choice, and would help the Commission con-
siderably if it gave it a few simple and really introduc-
tory articles. A list of questions requiring elucidation
should then be drawn up, as the Special Rapporteur had
suggested.

19. In his view, there were three broad substantive
questions. The first concerned reparations: it was a
traditional and familiar subject and the Commission
might begin with it because it was the easiest. The se-
cond question was countermeasures. The Commission
did not know what that expression covered; it was still
in the stage of preliminary discussion and not far
enough advanced to grapple with that problem. The
third had to do with penalties—he was using the word
employed by Mr. Ago, in order to avoid the word
"sanctions" used by Mr. Thiam. In other words, did
the State which had committed an internationally
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wrongful act have a penal responsibility? Article 19 of
part 1 provided for that possibility by defining the con-
duct from which an international crime might result,
but considerable problems remained. First, there was no
time limitation in regard to crimes, but what about
delicts? The Commission had not taken a position on
that point. Would it propose prescription rules for inter-
national delicts? It could do so, and if it did, it should
be stipulated that there was no prescription in respect of
crimes. But that was not a sufficient criterion for in-
stituting a separate regime for crimes. Secondly, did
crimes concern all States? In other words, were all
States injured through a crime? In his view, the answer
was yes. But there were also delicts which concerned all
States, so that universal injury was not a very sound
criterion either. Thirdly, what constituted a penalty?
The Commission should deal with the penalty question
last, since it was the most difficult of all. But that
should not prevent its embarking on the question
straightaway, tackling it step by step.

20. Mr. CALERO RODRIGUES said that in part 1 of
the draft articles the Commission had recognized that
every internationally wrongful act of a State entailed in-
ternational responsibility, or in other words legal conse-
quences—rights and obligations which were to be
specified in part 2, dealing with the content, forms and
degrees of international responsibility. In his three
reports the Special Rapporteur had been seeking the
best way of doing the task entrusted to him, namely to
put forward ideas and concepts that would serve as a
basis for drafting the articles in part 2. The Special Rap-
porteur was, however, somewhat concerned about the
relationship between parts 1 and 2 and felt that they
gave rise to problems. In that connection, he had re-
ferred in his third report to views expressed by the
Commission at its twenty-eighth session, in 1976, and
had observed that their impact on the task of drafting
the articles in part 2 was "somewhat staggering"
(A/CN.4/354 and Add.l and 2, para. 27).

21. The Special Rapporteur believed that part 2 should
not be as abstract as part 1 in the sense of making vir-
tually no distinction at all between the content of the in-
ternational obligation involved, but that it might be
"reasonably abstract" and yet include some categoriza-
tion of obligations—"some recognition of the dif-
ference between possible subsystems of rules of interna-
tional law"—in order to make it meaningful (ibid.,
para. 63). The Special Rapporteur also considered that
the Commission had to seek a solution lying between the
"two extremes" of dealing exhaustively with the legal
consequences of every breach of an international obliga-
tion and of leaving the determination of those conse-
quences to the bodies charged with the peaceful settle-
ment of international disputes (ibid., para. 55).

22. Although he himself could agree that some
categorization or "scaling" was necessary, he had very
serious doubts about the usefulness of introducing the
concept of subsystems into the draft articles. It might
have some value descriptively, but he did not think it
could be used for normative purposes. To judge from

paragraphs 35 and 38 of his third report, the Special
Rapporteur attached great importance to the concept of
subsystems; further on, in paragraphs 39 and 117 et
seq., he had indicated some of the subsystems that
might be possible. The examples given concerned treaty
relations, but there was an implied assumption that dif-
ferent or parallel subsystems might be found in
customary law. Quite apart from the fact that a distinc-
tion based on the source of the primary obligation
would be difficult to accept for the purposes of part 2,
the Special Rapporteur's attempt to demonstrate that
the concept of subsystems might play a useful role in the
drafting of part 2 was not very convincing. It would
probably give rise to more problems than it solved,
because it would be difficult to categorize the sub-
systems and because any categorization that might be
possible would be difficult to translate into suitably
worded provisions.

23. Acceptance of the concept of subsystems would
not be necessary if the Special Rapporteur followed the
course he had suggested in paragraph 77 of his third
report, namely, drawing up a catalogue of possible legal
consequences of internationally wrongful acts and in-
dicating the circumstances precluding legal conse-
quences in a general way. The bulk of the articles of part
2 would then be a catalogue of legal consequences
within a framework of safeguards. The framework
would consist of the provisions contained in the pro-
posed general principles and would make it clear that
there could be a deviation from the regime set out in the
articles—a deviation established in a particular set of
primary rules—and that the rules embodied in the ar-
ticles would not be exhaustive, in the sense that they
would describe legal consequences that were automatic,
regardless of the circumstances of a particular case.

24. If the new articles presented in the third report
were accepted with some of the amendments and addi-
tions suggested during the Commission's discussions, an
acceptable framework would have been established. It
would provide that the legal consequences of an interna-
tionally wrongful act, as established in the draft articles,
would be of a residual nature and would not apply if the
consequences of the breach of an obligation had been
established elsewhere, either in the rule that created the
obligation or in another rule of international law; that
the legal consequences of an internationally wrongful
act should be proportional to the seriousness of the act;
that they should not conflict with a peremptory rule of
international law, unless permitted by that rule or by
another rule of the same kind; that they should be sub-
ject to the provisions and procedures of the Charter of
the United Nations; that the legal consequences of inter-
national crimes differed fundamentally from the legal
consequences of international delicts as far as the posi-
tion of third States was concerned; that the breach of an
international obligation would not affect the continuing
legal validity of that obligation; and that the commis-
sion by a State of an internationally wrongful act would
not in itself deprive that State of its rights under interna-
tional law; the legal consequences of the act for the
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author State, as for any other State, being those
established by the draft articles or by other specific rules
of international law.

25. On the basis of that framework, the Special Rap-
porteur could go on to state the legal consequences of
an internationally wrongful act in his proposed
"catalogue". The elements of the catalogue had been
indicated by the Special Rapporteur in various parts of
his three reports. A certain order had been suggested in
the three parameters which he had proposed and which
seemed to have gained wide acceptance in the Commis-
sion and in the Sixth Committee. Those parameters had
been described in detail in paragraphs 86 et seq. of the
third report. In addition, the Commission had made
some helpful distinctions between modes of reparation
and different types of penalties and the various material
forms they could take.6

26. Although he was fully aware of the complexity of
the questions involved in the drafting of part 2 and the
many difficulties that would have to be solved, he
believed that the Special Rapporteur had already pro-
vided a sound basis for a simple, but bold, approach to
the subject. In his view, the Special Rapporteur had
enough material to proceed with his work on part 2 of
the topic. The Special Rapporteur should, however,
follow Mr. Evensen's suggestion (1733rd meeting, para.
18) and draft a detailed schematic outline indicating
how he intended to proceed in future reports, as
Mr. Quentin-Baxter had done in his third report
(A/CN.4/360).

27. Mr. KOROMA congratulated the Special Rap-
porteur on his erudite report. In view of the prevailing
international situation, the elaboration of part 2 of the
draft articles could not come at a more propitious time.
Despite the failure to implement the collective security
provisions contained in the Charter of the United Na-
tions, States—in particular small States—had come to
look to the United Nations for the maintenance of inter-
national security. That confidence had been repeatedly
shattered, and the criticism was frequently heard that
international law was ineffective. Breaches of interna-
tional law had become a daily occurrence and went un-
punished. At the international level, lawlessness was
rapidly becoming the order of the day. One way in
which the international community could demonstrate
its aversion to that state of affairs was to give form and
content to the concept of State responsibility. The Com-
mission had the necessary resources to do that. Given
the urgency and importance of the topic, it was perhaps
time for the Commission to begin work on part 3 of the
draft articles, which concerned implementation and
the settlement of disputes; unless implementation
machinery existed, the provisions elaborated by the
Commission would remain a dead letter.

28. He agreed with the Special Rapporteur that, in-
stead of elaborating further primary rules on the topic,

• Yearbook ... 1975, vol. II, p . 56, document A/10010/Rev.l,
chap. II, para. 43.

the Commission should attempt to categorize the con-
tent, forms and degrees of international responsibility.
Such an approach would make the topic more com-
prehensible, enable the Commission to fulfil its man-
date and facilitate the task of implementation or en-
forcement institutions. He also agreed with the Special
Rapporteur that the purpose of article 1 was to link
parts 1 and 2 of the draft. However, given the scope of
the topic and the view of the Special Rapporteur that
State responsibility could arise from customary interna-
tional law, conventional law or judicial decisions, article
1 of part 2 should not be restricted to the confines of
part 2, or even of the topic itself, but should draw on all
the sources referred to.

29. He noted that one of the formulations suggested
by Mr. Aldrich at the preceding session7 as a link be-
tween the first two parts of the draft served as a basis
for article 3, proposed in the Special Rapporteur's third
report (A/CN.4/354 and Add.l and 2, para. 147). In his
view, the new article 1 should be adopted with the
amendments proposed by various members of the
Commission, and might be linked with article 3.
Eventually the new article 3 might even replace the new
article 1.

30. The new article 2 introduced the important prin-
ciple of proportionality between the action taken to
remedy a wrongful act and the act itself. That principle
was nowhere more important than in the realm of self-
defence, as described in part 1 of the draft. Article 51 of
the Charter of the United Nations permitted acts of self-
defence in cases of armed attack. However, it was the
responsibility of the States Members of the United Na-
tions to ensure that self-defence was not pleaded as a
pretext for the illegal use of force. In that regard, the
Commission should present States with objective
criteria for determining the scope of the right of self-
defence. One such criterion was the principle of propor-
tionality. No threatened State could be justified in tak-
ing over the government of another State, changing its
existing political order or annexing its territory.

31. The new articles 4 and 5 should be adopted.
However, the Special Rapporteur might perhaps explain
further the function of the new article 5 in the existing
structure of the draft. He agreed with the view expressed
by Mr. Evensen (1733rd meeting) that the draft articles
should emphasize the principle of the peaceful settle-
ment of disputes rather than that of self-defence.

32. Referring to article 6, he said that paragraph 1
should not merely require States to do such things as
refraining from recognizing the legality of situations
created by acts of international crime or from assisting
other States to maintain such situations. The paragraph
should also deal with the taking of preventive measures,
since one of the main purposes of the United Nations
was the maintenance of international peace and secur-
ity. Moreover, enforcement machinery would have to be
established if preventive measures were to be effective.

7 Yearbook ... 1981, vol. I, p. 136, 1669th meeting, para. 6.



1736th meeting—29 June 1982 235

Perhaps the Special Rapporteur would explain how he
intended to treat the enforcement issues raised by ar-
ticle 6.

33. Mr. USHAKOV said that he would like to make a
few further remarks. In the first place, it was not for the
Commission to interpret the Charter of the United Na-
tions in the matter of self-defence. Article 51 of the
Charter had been mentioned, but it was clearly not in
relation to international responsibility that Article 51
conferred the character of an inherent right on self-
defence. Article 34 of part 1 of the draft referred to a
lawful measure of self-defence taken in conformity with
the Charter of the United Nations. When that provision
had been considered by the Commission on first
reading, at its thirty-second session, he had opposed
everything in the text of the provision and the commen-
tary to it which suggested that the Commission was in-
terpreting the notion of self-defence.* The Commission
had no mandate to do that. The interpretation of self-
defence was a matter for States.

34. With regard to injury, part 1 of the draft did not
make the existence of an internationally wrongful act
dependent on the existence of an injury. As the Com-
mission had observed, two positions could be adopted.
On the one hand, it could be said that every breach of an
obligation created an injury, since every obligation had
the goal of protecting certain interests against certain in-
juries; since there was injury in all cases, it was not
necessary to establish the existence of injury in order to
be able to ascertain the existence of an internationally
wrongful act. On the other hand, it could be considered
that the existence of an internationally wrongful act did
not necessarily imply an injury; if a State had the obliga-
tion to pass internal legislation prohibiting, for ex-
ample, certain discriminatory measures, and failed to
do so, the obligation was obviously breached, but the
breach did not create any injury until a specific case of
discrimination arose. Whichever position was adopted,
the existence of an internationally wrongful act did not
depend on an injury, either because the injury existed
automatically or because it did not necessarily exist at
all. But the Commission had never believed that injury
should not be taken into consideration in order to
evaluate reparation; on the contrary, it had always con-
sidered that, in part 2 of the draft, injury would play an
important part in that respect, in particular with regard
to material reparation.

35. Finally, the notion of a sanction must be clarified.
It had two aspects. According to general legal theory,
every norm must have some theoretical basis and lay
down a sanction. If there was no sanction, or legal con-
sequence, there was no rule of law. International law
contained another notion of a sanction, namely, that it
was a coercive measure or a countermeasure, but that
was vague too; the notion did not embrace all enforce-
ment measures and countermeasures, but only those
which could be considered as sanctions in accordance
with the Charter of the United Nations. The use of the

• Yearbook ... 1980, vol. I, p. 190, 1620th meeting, paras. 18-19.

term "sanctions" should be avoided in the draft ar-
ticles. As a matter of fact, when the Commission had
used it in the commentaries to certain articles of part 1
of the draft, it had placed it between quotation marks in
order to indicate that it referred to something uncertain.
The Commission should examine the question of sanc-
tions without delay. Alongside what was called political
responsibility, which found expression in enforcement
measures and countermeasures, there was material
responsibility, which was evaluated more according to
the injury caused and could give rise to damages. The
Commission should begin with serious internationally
wrongful acts and draw up a list of their legal conse-
quences in international law, i.e. a list of the sanctions,
in the meaning of general legal theory, to which they
could give rise.

36. Sir Ian SINCLAIR said that he agreed entirely
with Mr. Ushakov that it was not the function of the
Commission to interpret the Charter of the United Na-
tions, in particular in regard to self-defence. He himself
had always doubted how far the notion of self-defence
was really relevant to the contents of part 2 of the draft.
Although under article 19 of part 1 the unlawful use
of force was an element in international crimes, and
although it gave rise to the inherent right of self-
defence, that right did not in itself seem to be a sanction
for the breach of the primary obligation of international
law set out in Article 2, paragraph 4, of the Charter;
under Article 51 of the Charter, it seemed rather to exist
independently of the concept of such a breach. Perhaps
too much had been said in the commentary to article 34
of part 1 of the draft. On the question of injury, there
might be international obligations the breach of which
caused no material damage to injured States, but the
fact remained that in most cases the breach of an inter-
national obligation caused material damage to one or
more injured States or to the international community
as a whole.

37. In preparing part 2 of the draft, the Commission
was constrained by the fact that it had to proceed on the
basis of the articles adopted in part 1. One problem was
that article 3 of part 1 defined an internationally
wrongful act of a State in very simple terms, although a
wide variety of international obligations of States ex-
isted, deriving from customary international law, con-
ventional law or other sources of international law. In
cases of breaches of international obligations resulting
in material damage, the remedy could take the form of
reparation. However, it was difficult to know what
form of remedy was available in cases where no material
damage had been caused. He accepted the idea that a
breach of an international obligation constituted an in-
ternationally wrongful act. However, seen against the
background of international law in general, the notion
of an internationally wrongful act presented difficulties
in that it implied a moral disapproval which might not
apply to all breaches of international obligations.
Another problem to be dealt with was the form of
remedy in the event of a breach of a so-called "weak"
obligation.
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38. At the present session the Commission had con-
centrated on the various introductory provisions pro-
posed by the Special Rapporteur in his third report
(A/CN.4/354 and Add.l and 2), and had referred back
to those proposed in the second report (A/CN.4/344).
It might be worth while to refer the old articles 1 to 3
and the new articles 1 to 6 to the Drafting Committee,
on the understanding that consideration of them would
not prejudge their placement within the draft as a
whole. The old articles 4 and 5 might be redrafted as
safeguard clauses and placed at the end, rather than at
the beginning, of part 2. With regard to article 6, the
Commission might consider the possibility of devoting a
separate chapter to the legal consequences of interna-
tional crimes, as opposed to international delicts. Such a
chapter would need to be fuller than the existing article
6, since it would have to deal with the question of inter-
national crimes within the broad framework of the three
parameters to which the Special Rapporteur had drawn
attention.

The meeting rose at 1.05 p.m.

1737th MEETING

Wednesday, 30 June 1982, at 10 a.m.
Chairman: Mr. Paul REUTER

State responsibility {continued) (A/CN.4/342 and
Add.1-4,1 A/CN.4/344,2 A/CN.4/351 and Add.1-3,
A/CN.4/354 and Add.l and 2, A/CN.4/L.339)

[Agenda item 3]
Content, forms and degrees of international respon-

sibility (part 2 of the draft articles)* (continued)

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR (continued)

ARTICLES 1 to 6* (continued)

1. Mr. McCAFFREY said that it would be unfor-
tunate if, for the second consecutive year, the Commis-
sion did not receive any draft articles on State respon-
sibility from the Drafting Committee. He therefore
strongly endorsed the suggestion (1736th meeting),
made by Sir Ian Sinclair and Mr. Reuter that the Com-
mission should select a manageable set of introductory
general articles and refer them to the Drafting Commit-
tee. That step was important, not only for the informa-
tion of the Sixth Committee, but also for the Special

1 Reproduced in Yearbook ... 1981, vol. II (Part One).
2 Ibid.
5 Part 1 of the draft articles (Origin of international responsibility),

articles 1 to 35 of which were adopted on first reading, appears in
Yearbook ... 1980, vol. II (Part Two), pp. 30 et seq.

4 For the texts, see 1731st meeting, para. 2.

Rapporteur in continuing his work on the topic. At the
current stage, it would be preferable not to attempt to
deal with articles which began to present a catalogue of
possible legal consequences of internationally wrongful
acts. The Commission should first agree on general in-
troductory provisions, and then turn to articles dealing
with breaches of obligations flowing from various types
of primary relationships. While he appreciated the
Special Rapporteur's projection of the direction to be
taken in the study of the topic, he agreed with the sug-
gestion made by Mr. Calero Rodrigues (ibid.), that the
Special Rapporteur should try to provide the Commis-
sion with a schematic outline of the topic.

2. He appreciated the Special Rapporteur's explana-
tion (ibid.) of the reasons for the almost total
withdrawal of the draft articles submitted in his second
report (A/CN.4/344, para. 164). While he agreed with
the withdrawal of articles 4 and 5, the same was not
true of articles 1 and 3. Those articles served a useful
purpose—at least at the current stage of the Commis-
sion's work—in defining the scope and effects of the
provisions of part 2, although it might subsequently be
found that they had no role to play in the final draft.
One of the main criticisms of those articles had been
that they focused too much on the author State, rather
than on the victim State. The principles which they em-
bodied were important, however, and might perhaps be
placed later in the draft, rather than at the beginning, so
that they did not set the tone for part 2. Moreover, those
principles were so closely related that the two articles
might be combined. One possible way of doing that was
suggested in paragraphs 29 and 31 of the Special Rap-
porteur's third report (A/CN.4/354 and Add.l and 2).
That formulation, though obviously much more general
than the texts of the two separate articles, could be
enlarged upon in the commentary. Moreover, in view of
the escape clause contained in the new draft article 3
(ibid., para. 147), which referred to other applicable
rules of international law, the suggested formulation
would not imply that part 2 contained a complete
regulation of the three parameters.

3. Another possible way of combining the two former
articles would be simply to delete article 3 and to add to
article 1 the words "nor does such a breach in itself
deprive that State of its rights under international law".
Article 3 should be carefully examined, however, to
determine whether it was necessary to add some
qualification concerning the right of self-defence, so
that the provision could not be interpreted as meaning
that the author State was protected against self-defence,
which was justified by Article 51 of the Charter. In that
respect, the more general formulation that had been
proposed had its advantages.

4. He noted that, at the previous session, the Special
Rapporteur had explained5 that the former article 2 was
meant to act as a kind of escape clause to enable any
self-contained regime, established either by a treaty or
by customary law, to be applied instead of the draft ar-

5 Yearbook ... 1981, vol. I, p. 130, 1667th meeting, para. 3.


