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State, only in such activities as are permitted by the latter. Each State is
also under an obligation not to interfere in another State's domestic
affairs. (Ibid., para. 7.)

Mr. Ushakov had gone on to state that
. . . generally speaking, since the 1930s the Soviet Union has not, in

practice, concluded trade transactions with foreign natural or juridical
persons. Such transactions are concluded by Soviet foreign trade
associations and other juridical persons under national law, which as
such enjoy no immunity from foreign jurisdiction. (Ibid., para. 19.)

35. Thus no problem arose in respect of trade trans-
actions concluded by trade associations and other
juridical persons under Soviet national law. But that was
simply one approach to the question of trading or
commercial activities, and there were many others. As
Mr. Riphagen had pointed out in citing Ian Brownlie's
Principles of Public International Law, any country could
adopt national legislation and no one could object to it
(1763rd meeting, para. 18). That, however, gave the
Commission broad scope for harmonizing differing points
of view and conflicting interests in a balanced manner.
36. With regard to the point which had been raised by
Mr. Ogiso, Sir Ian Sinclair (1763rd meeting) and Mr.
Lacleta Munoz (1764th meeting) in connection with draft
article 4, and which had been dealt with in the second
report,8 he fully agreed with Mr. Ushakov that there
could be no interference with conventions already in force
and that, if diplomats enjoyed immunities, States must
also enjoy immunities (A/CN.4/371, para. 4). The prin-
ciple in question was embodied in article 31 of the Vienna
Convention on Diplomatic Relations. It should none the
less be noted that, under section 2, paragraph 7, of the
United Kingdom's State Immunity Act 1978, the head of a
foreign diplomatic mission in the United Kingdom could
waive or submit to jurisdiction on behalf of the foreign
State.
37. The Commission therefore had to spend more time
on draft article 4, looking more closely at matters on
which nothing was said in the Vienna Conventions on
Diplomatic Relations and on Consular Relations, in the
Convention on Special Missions and in the Vienna Con-
vention on the Representation of States in their Relations
with International Organizations of a Universal
Character. Draft article 6 would also have to be discussed
again and redrafted in order better to reflect the views of
members of the Commission. The question of enforce-
ment raised by Mr. Jagota (1764th meeting) and Mr.
Yankov would be dealt with later in part IV of the draft
articles.
38. As to the wording of draft article 13, he had been
instructed to indicate areas in which exceptions might
possibly be made. The proviso "Unless otherwise
agreed" had therefore been included at the beginning of
draft articles 12 to 15 in order to allow for the requisite
flexibility.

The meeting rose at 6p.m.

1767th MEETING

Wednesday, 25 May 1983, at 10 a.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Al-Qaysi, Mr. Calero Rodrigues, Mr.
Diaz Gonzalez, Mr. Evensen, Mr. Flitan, Mr. Jagota,
Mr. Koroma, Mr. Lacleta Munoz, Mr. Mahiou, Mr.
Malek, Mr. McCaffrey, Mr. Ni, Mr. Ogiso, Mr. Quentin-
Baxter, Mr. Razafindralambo, Mr. Riphagen, Sir Ian
Sinclair, Mr. Stavropoulos, Mr. Sucharitkul, Mr.
Ushakov.

Jurisdiction^ immunities of States and their property
{continued) (A/CN.4/357,1 A/CN.4/363 and Add. I,2
A/CN.4/371,3 A/CN.4/L.352, sect. D, ILC(XXXV)/
Conf. Room Doc. 1 and 4)

[Agenda item 2]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR4 {continued)

ARTICLE 13 (Contracts of employment)5 {concluded)
1. Mr. SUCHARITKUL (Special Rapporteur), con-
tinuing the summary of the discussion of article 13 which
he had begun at the preceding meeting, said that the
article did not cover the regular officers or civil servants of
the Government of a foreign State who worked within the
territory of the forum State and whose contracts of
employment would, in most cases, be governed by the
administrative law of the foreign State, as Mr. Ushakov
had rightly pointed out (1764th meeting). Rather, it dealt
with locally recruited staff who were employed by the
foreign State in the territory of the forum State and whose
contracts of employment would normally be governed by
the labour law of the forum State.
2. As was made clear by draft article 4, draft article 13
did not relate to the immunities of diplomatic or consular
agents or of members of special missions or permanent
delegations. The scope of its application was not,
however, as narrow as might be thought, as evidenced by
the many examples of the activities of foreign States in the

8 Yearbook . . . 1980, vol. II (Part One), p. 199, document A/CN.4/
331 and Add. 1.

1 Reproduced in Yearbook. . . 1982, vol. II (Part One).
2 Reproduced in Yearbook. . . 1983, vol. II (Part One).
3 Idem.
4 The texts of the draft articles considered by the Commission at its

previous sessions are reproduced as follows:
Part I of the draft: (a) art. 1, revised, and commentary thereto

adopted provisionally by the Commission: Yearbook . . . 1982, vol. II
(Part Two), pp. 99-100; (b) art. 2: ibid., pp. 95-%, footnote 224; revised
text (para. 1 (a)): ibid., p. 100; (c) arts. 3,4 and 5: ibid., p. 96, footnotes
225,226 and 227.

Part II of the draft: (d) art. 6 and commentary thereto adopted
provisionally by the Commission: Yearbook . . . 1980, vol. II (Part
Two), p. 142; (e) arts. 7, 8 and 9 and commentaries thereto adopted
provisionally by the Commission: Yearbook . . . 1982, vol. II (Part
Two), pp. 100etseq.; (f) art. 10, revised: ibid., p. 95, footnote218.

Part HI of the draft: (g) arts. 11 and 12: ibid., p. 95, footnotes 220 and
221; revised texts: ibid., p. 99, footnote 237.

5 For the text, see 1762nd meeting, para. 1.
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territory of other States which had been given by
members of the Commission, activities which required
the employment of locally recruited staff at all levels.
Draft article 13 thus applied to the immunity of the
foreign State from the jurisdiction of the courts of the
Forum State in matters relating not only to contracts of
employment as such, but also to social security, medical
insurance and termination benefits. Since the Vienna
Conventions on Diplomatic Relations and on Consular
Relations, the Convention on Special Missions and the
Vienna Convention on the Representation of States in
their Relations with International Organizations of a
Universal Character did not cover the immunities of
States per se, the Commission would have to be very
careful in dealing with article 4 of the draft. If embassies,
consular posts, special missions and permanent
delegations were to be immune from the jurisdiction
of the labour courts of the forum States, that would
have to be clearly stated in a new paragraph 3 of draft
article 13.
3. In reply to the question why he had proposed draft
article 13 if there was no clear and consistent judicial
practice supporting the restriction of immunity in matters
relating to contracts of employment, he would point out
that it was not enough to examine judicial practice.
Attention should also be given to governmental practice,
national legislation and international conventions, which
did offer support for restricting immunity in respect of
contracts of employment. In that connection, the
members of the Commission seemed to agree that the
task at hand was to harmonize different points of view and
conflicting interests.
4. With regard to the wording of draft article 13, he said
that the meaning of the term "contract of employment"
would have to be clearly explained in the commentary.
The translation of that term into Spanish would, more-
over, have to be looked at more closely. It would also
have to be made clear that the expression "Unless other-
wise agreed" in paragraph 1 referred only to a specific
agreement between the forum State and the foreign State
and not to an agreement between the parties to the con-
tract of employment. Those words served as a saving
clause which explained the residual rule embodied in
draft article 13.
5. The words "failure to employ an individual or dis-
missal of an employee" had been included in paragraph 2
(a) in an attempt to maintain the balanced approach
called for by the inductive method. The words "failure to
employ an individual" could, however, be amended to
make it clear that paragraph 2 (a) related to a breach by a
foreign State of an obligation to employ a particular
individual. The word "dismissal" could refer to the
revocation of a contract of employment, to the termina-
tion of an employee's services or to a refusal to re-employ
or reappoint an employee. In such cases, no proceedings
could be initiated against the foreign State.
6. In paragraph 2 (c), the words "a resident of the State
of the forum" could be replaced by the words "habitually
resident in the State of the forum", as Mr. Ogiso had
proposed (1766th meeting). The words "unless otherwise

agreed in writing" could be added at the end of that
subparagraph, in accordance with Mr. Evensen's sug-
gestion (1763rd meeting). The text of that subparagraph
took account of the question of dual nationality raised by
Mr. McCaffrey (1765th meeting), although some minor
changes might be needed in order to make that point
clear.
7. One of the main points dealt with by paragraph 2 (d)
was the question of the social security benefits to be paid
to employees of foreign States and in relation to which
enforcement measures could be taken by the courts of the
forum State. Progressive development was necessary in
that connection in order to ensure flexibility and
harmonious relations between States in accordance with
the theory of consent.

8. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed to
refer draft article 13 to the Drafting Committee.

It was so agreed.6

ARTICLE 14 (Personal injuries and damage to property)
and

ARTICLE 15 (Ownership, possession and use of property)7

9. Mr. MALEK said that he would confine his remarks
to draft article 14, which did not appear to be particularly
complex. Of the various exceptions to the rule of
immunity of States proposed by the Special Rapporteur,
that provided for by draft article 14 was the most justified,
for the reasons clearly explained in his fifth report (A/
CN.4/363 and Add. 1, paras. 63-75).
10. Without going into those reasons in detail, he
stressed that the exception did not violate the principle of
the sovereignty and sovereign equality of States. As the
Special Rapporteur had observed:

The sovereignty or governmental authority of a foreign State is not
being challenged when, like any other responsible party, the State
answerable for the physical damage to persons or property is called upon
to come to the aid and assistance of the injured party. To be humane and
merciful is not inconsistent with statehood or sovereignty. (Ibid., para.
75.)

The exception in question also had the effect of pre-
venting a denial of justice in such a case:

. . . The absence of competent judicial authority and lack of applic-
able law would leave the injured party remediless and without adequate
relief or possible recourse, except at the mercy of the foreign State,
which might or might not feel obliged to pay compensation . . . . In the
interests of the rule of law and of justice, normal legal remedies should
continue to be available, regardless of the public or private character of
the defendant. (Ibid., para. 70.)

11. Furthermore, if, as in the case of the exceptions to
the rule of immunity provided for in draft article 13, State
practice might seem not to establish a sufficient legal basis
for the exceptions indicated in draft article 14, it never-

6 See the decision by the Drafting Committee concerning draft article
13, 1805th meeting, para. 59 in fine.

1 For the texts, see 1762nd meeting, para. 1.
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theless disclosed an increasingly clear trend in favour of
such exceptions. Thus, as the Special Rapporteur wisely
pointed out:

. . . The problem confronting the international community is not so
much whether or not to limit or restrict the application of State
immunity, but rather how to allow the exercise of territorial jurisdiction
in a generally accepted area. (Ibid., para. 99.)

12. In the case of draft article 13, he had spoken at the
1764th meeting in favour of retaining the expression
"Unless otherwise agreed" at the beginning of paragraph
1. In that specific case, he had seen no major problem in
derogating from the exception whereby a State was not
immune from the jurisdiction of the courts of another
State in respect of proceedings relating to a contract of
employment concluded in the conditions indicated in the
article. That derogation might have the effect of pre-
venting the exception provided for in draft article 13 from
acquiring the character of a general uniform rule, and of
restoring the rule of immunity in an area in which it was
less and less readily accepted. However, it could be
tolerated in order to reconcile the various views of the
rule of jurisdictional immunity of States. The use of that
expression at the beginning of draft article 14 was another
matter. The derogation which it would allow was not
justified by the reasons which he had just mentioned. The
expression should be deleted if draft article 14 was to
become part of the international legal order as a general
uniform rule.

13. Finally, the exception to State immunity applied
only subject to two territorial conditions, in which draft
article 14 followed article 11 of the 1972 European Con-
vention on State Immunity:8 firstly, the personal injuries
or damage to property giving rise to the proceedings must
be the result of an act occurring in the territory of the
forum State; and, secondly, the author of the injury or
damage must have been present in that territory at the
time of its occurrence. It appeared that, apart from the
above-mentioned Convention, State practice recognized
only the first territorial condition, which could be justified
without any difficulty. On the other hand, the legal basis
for the second condition was hard to discern. The Special
Rapporteur himself had stated:

. . . The restriction operates where there is State immunity, that is to
say even where the agency or instrumentality of a foreign State has been
acting in the exercise of governmental power, so long only as the
personal injury or damage to property occurred in the territory of the
State of the forum. (Ibid., para. 65.)

To take a practical example, under draft article 14, would
an action lie with respect to death resulting from an act
occurring in the territory of the forum State where accom-
plices alone remained in that territory, or where death
occurred at a time when the author of the tort was on the
other side of the frontier?

14. Mr. EVENSEN said that, in dealing with draft
article 14 on personal injuries and damage to property
caused by acts or omissions attributable to a foreign State,

Ibid., footnote 7.

the Special Rapporteur had, in his fifth report (A/CN.4/
363 and Add. 1), examined State practice with reference
to judicial decisions, national legislation and inter-
national conventions. He had also touched upon the
opinions of international legal writers, noting that, with
regard to cases of personal injury and damage to property
as exceptions to State immunity,

. . . there appears to be a growing sympathy in the thinking of contem-
porary authors, who are invariably supporters of a restrictive trend.
(Ibid., para. 96.)

15. The Special Rapporteur had stated that
. . . the basis for actual exercise of jurisdiction when the act or

omission complained of is attributable to a foreign State cannot be found
in customary international law. (Ibid., para. 68.)

He had concluded, however, that
. . . an emerging trend is becoming more readily discernible in favour

of relief being granted to individuals for the personal injury suffered or
for the loss of or damage to their property. (Ibid., para. 99.)

Although the basic approach to draft article 14 was
acceptable, it should be borne in mind that customary law
was not the sole source of the law of nations or the only
guideline for the Commission's work. The emerging trend
towards the exercise of jurisdiction in the cases referred to
in draft article 14 might also be based on the general
principles of justice and reasonableness which were
reflected in the practice of a number of States and might
be regarded as an expression of general public policy, to
which Mr. Thiam had referred at the 1764th meeting.

16. In his report (ibid., paras. 66-67), the Special
Rapporteur had dealt with the concept of the locus delicti
commissi and had expressed the opinion that jurisdiction
could be exercised in cases where an act of private inter-
national law was committed in one country, but the
results occurred in another country. It should, however,
be pointed out that one of the conditions for jurisdiction
provided for in draft article 14 was that "the act or
omission which caused the injury or damage in the State
of the forum" should have occurred in that territory. He
was not certain that that provision would cover cases in
which an act was initiated in one country, but resulted in
damage occurring in another country.

17. He also had some difficulties with the last part of
draft article 14, which made it a precondition for the
exercise of jurisdiction that "the author of the injury or
damage was present" in the State of the forum "at the
time of its occurrence". It was not clear how that reserva-
tion could be justified in the present-day era of terrorism.
A State or State authorities might be the author of injury
or damage without being present in the forum State at the
time of the occurrence of that injury or damage. It would
therefore have to be decided whether acts of terrorism
should be expressly mentioned as cases in which the
forum State had jurisdiction.

18. The expression "Unless otherwise agreed" at the
beginning of draft article 14 might give rise to misunder-
standings and could be said to involve various substantive
issues. For example, if the draft articles under con-
sideration eventually led to the elaboration of a conven-
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tion, it would have to be decided whether article 14
applied only to the States parties to the convention or
whether it should be accepted as a general rule of law. It
seemed natural to assume that article 14 was intended to
apply only to States parties to such a convention.
19. It would also have to be determined whether draft
article 14 covered the situation in which a State made
reservations to the waiver of immunity for certain types of
injuries or damage. That led to the general question
whether a State which signed or ratified the future con-
vention should be allowed to make reservations to article
14, in general, or to the waiver of immunity for certain
types of injuries or damage, in particular. His under-
standing was that the Special Rapporteur intended to
make allowance for such reservations as well as for
bilateral or regional conventions based on approaches
that differed from the one adopted in draft article 14. That
might be why the Special Rapporteur had included the
expression "Unless otherwise agreed" at the beginning of
draft article 14.

20. Lastly, he suggested that, in the first part of the draft
article, the phrase following the words "courts of another
State" should be amended to read: "in respect of pro-
ceedings relating to death or injury to persons or damage
to or loss of tangible property . . .".
21. Mr. AL-QAYSI said that the purpose of draft
article 14 was to determine whether jurisdictional
immunity applied in respect of personal injuries and
damage to property caused by an act or omission attribut-
able to a foreign State or to one of its organs, agencies or
instrumentalities, even when the act or omission was com-
mitted in the exercise of governmental power. In that
connection, the Special Rapporteur had stated in his fifth
report (A/CN.4/363 and Add. 1, para. 76) that judicial
practice prior to the 1970s had been "neither uniform nor
consistent". He had gone on to indicate (ibid., paras.
77-81) that, in a number of countries where judicial
practice favoured a more restrictive principle of State
immunity, the exercise of jurisdiction on the basis of the
distinction between acta jure gestionis and acta jure
imperii had been employed to reject and to uphold State
immunity in different cases. He had further noted that
national legislation adopted in the 1970s had invariably
touched upon the question of the "scope and extent of
subject-matter jurisdiction" (ibid., para. 90). Never-
theless, he had cautioned that the current practice of
States "is still in its infancy and awaiting further develop-
ments" (ibid., para. 91). The assumption had, however,
been made that the restriction of immunity would con-
tinue to apply in future on the basis of the legislative
standards contained in national legislation or inter-
national conventions on the question. The Special
Rapporteur had also pointed out that:

While it is still too early to monitor opinions of writers with regard to
this particular area . . ., there appears to be a growing sympathy in the
thinking of contemporary authors

in favour of restricting immunity. (Ibid., para. 96.)

22. Despite those findings, the Special Rapporteur had
concluded that there was an emerging trend in favour of

exercising jurisdiction where there was sound subject-
matter jurisdiction. There were obviously some policy
considerations which supported that trend, including
predictability, justified expectations, uniformity of
results, convenience and effectiveness in the admini-
stration of justice. First of all, it was difficult to envisage a
rigid notion of State immunity in that area at the expense
of the obligation of the foreign State to respect local laws
and regulations, which were designed to protect innocent
victims within the territory of the forum State. The obliga-
tion to provide relief to such victims for injuries to their
person or damage to their property in accordance with the
lex loci delicti commissi was not only predictable, but also
met justified expectations and resulted in uniformity. In
addition, the forum loci delicti commissi was a forum
conveniens and it was best equipped to assess the evidence
on the question of liability and to determine the extent of
compensation. Indeed, the effective administration of
justice called for the exercise of jurisdiction by the court
of the place where the damage had occurred, since non-
exercise in such a case might result in a vacuum or subject
the relief due to the injured party to the mercy of the
foreign author State.
23. Draft article 14 seemed to be intended, as the
Special Rapporteur indicated (ibid., para. 99), to provide
"whatever advice and guidance" might be needed "to
harmonize and reorient the emerging trend towards a
healthier direction and achieve more salutary results for
all concerned". In the light of the foregoing considera-
tions, he found that article to be, on the whole, accept-
able.

24. With regard to the drafting of article 14, he observed
that, if the expression "Unless otherwise agreed" were
examined in the light of the last two sentences of
paragraph 67 and the fourth sentence of paragraph 100 of
the report, it would be clearer why the article should be
cast as a residual rule. He, too, was somewhat puzzled by
the last phrase of draft article 14 but, at the present stage,
he was not in a position to say whether or not it was
necessary to have the two conditions laid down in that
provision. If the Commission's main concern was the
effective administration of justice, justice should be done,
whether or not the author of the injury or damage was
present in the State of the forum. After all, the article
aimed to provide relief for injury or damage caused by an
act or omission attributable to a foreign State.
25. Turning to draft article 15, he said that the purpose
of that provision was to define and delineate the scope of
application of the recognized general principle of the
jurisdictional immunity of a State in respect of its owner-
ship or use of property in its possession or control. The
situation in that regard was less nebulous than in other
cases, as there was a well-established trend in favour of
the predominant authority of the State of the situs. That
was entirely logical, since a right of ownership or other
proprietary right or interest was conceivable only within
the contours of the legal system of the territory where the
property was located. The authority of the State of that
territory was therefore decisive in determining the
question of the availability of jurisdiction.
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26. Thus the case dealt with in draft article 15 was one in
which there was a complete identification of the question
of the applicable law with that of the applicable juris-
diction, the underlying basis being the principle of
effectiveness. Indeed, rights and interests could be
derived only from the lex situs and with the aid of the
authority of the situs. As pointed out in paragraph 111 of
the report, "sheer insistence on the principle of State
immunity would only lead to chaos and absurdity" in view
of the legal vacuum which would result, since the rights
and interests of the extraterritorial State could be recog-
nized and enforced only on the basis of the authority of
the situs.

27. The exception formulated in draft article 15 seemed
to be well founded in State practice—whether legislative,
judicial or based on conventions—and in legal opinion.
While the text of the article encompassed all the necessary
elements, its wording might be simplified by the Drafting
Committee. In view of the practical considerations
justifying the predominant authority of the situs, it might
also be necessary to decide whether or not the exception
provided for in draft article 15 should be cast as a residual
rule.

28. Sir Ian SINCLAIR said that, at a later date, he
proposed to discuss the general question of the distinc-
tions between immunity and non-justiciability and
between jurisdiction and applicable law. For the time
being, he would concentrate specifically on draft articles
14 and 15. In considering the legal basis for jurisdiction in
cases involving personal injuries and damage to property,
the Special Rapporteur had rightly placed emphasis on
the locus delicti commissi. However, in formulating the
draft articles as a whole, the Commission should not lose
sight of the fact that, as the Special Rapporteur himself
had pointed out in his fifth report (A/CN.4/363 and Add.
1, para. 67), other criteria were not infrequently invoked
in cases of that kind. If, for the purposes of article 14, the
Commission decided to take the locus delicti commissi as
the basic connecting factor, it should remember that it
was not the only one, and, at some point in its work, it
should introduce into the text the element of flexibility
which Mr. Riphagen (1763rd meeting) had called for, if
only to take account of those jurisdictional rules applied
by national courts which did not coincide neatly with the
connecting factors specified in individual articles, such as
article 14.

29. The Special Rapporteur's comment (A/CN.4/363
and Add. 1, para. 67) to the effect that the distinction
between jus imperii and jus gestionis appeared to have
little or no bearing in regard to the exception provided for
in draft article 14, while justifiable in one sense, was
possibly somewhat misleading in another. The judicial
practice of States which had for many years applied the
so-called restrictive theory, as summarized in the report
(ibid., paras. 77-81), showed that the grant or refusal of
immunity in particular cases of the kind under examina-
tion had been made dependent on whether the act or
omission related to a State act jure imperii or a State act
jure gestionis. In that connection, he referred to the case

Danish State Railways in Germany9 decided by the
District Court of Kiel in 1953, in which the plaintiff had
instituted proceedings against Denmark for damages for
personal injuries sustained as a result of the alleged negli-
gence of the driver of an omnibus owned by the Danish
State Railways but operating in Germany. The court had
held that the operation of a bus service by Denmark was a
commercial activity and that immunity could not be
claimed in respect of activities of that nature. That was an
example of a case where judicial practice had been built
upon the distinction between acts jure gestionis and acts
jure imperii.
30. In deliberating upon the acceptability or otherwise
of draft article 14, the Commission should not exaggerate
the significance of that article. The paucity of case law on
proceedings against foreign States concerning death of
persons or damage to or loss of tangible property was,
paradoxically, attributable to the fact that other exclu-
sions or other practical safeguards made it unlikely that
such proceedings would be brought against foreign States
in the local courts. For example, both in the 1972
European Convention on State Immunity10 and in the
recent United Kingdom legislation, any immunity or
privilege enjoyed by a foreign State in respect of anything
done by or in relation to the armed forces of that State
while present in the territory of another State was pre-
served. It was customary for status-of-forces agreements
to regulate comprehensively the making of claims by local
residents against the authorities of foreign armed forces
present, by agreement, in the territory of the host State,
and he presumed that the Special Rapporteur intended to
formulate a corresponding exclusion in the draft articles.

31. Again, as already mentioned in connection with
draft article 13, nothing of what the Commission was
engaged in doing was intended to derogate from or affect
any privilege or immunity enjoyed by members of a diplo-
matic mission or a consular post under the Vienna
Conventions of 1961 and 1963. Those two general exclu-
sions very considerably reduced the possible applicability
of article 14. An additional practical safeguard was
provided, as pointed out by the Special Rapporteur
(ibid., para. 73), by the fact that the areas specified as
personal injuries and damage to property were mainly
concerned with accidental death, personal injuries or
damage to property such as moving vehicles, motor cycles
or fixed objects involved in a highway collision. As the
Special Rapporteur had indicated (ibid., para. 72), the
liability of the State, whether primary or vicarious, in
most cases of motor accidents would have been covered
by insurance policies required to be taken out by the local
law.
32. Despite that combination of exclusions and practical
safeguards, draft article 14 was nevertheless significant, if
only for the reasons given by the Special Rapporteur
(ibid., paras. 69-70). Injured parties should not be left

9 Danish State Railways in Germany (1953) (Monatsschrift fur
deutsches Recht (Hamburg), No. 364 (1953), p. 489; International Law
Reports, 1953 (London), vol. 20 (1957), p. 178).

10 See 1762nd meeting, footnote 7.
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without the possibility of pursuing a remedy in cases in
which they claimed to have suffered death or personal
injury or damage to or loss of tangible property at the
hands of a foreign State. It would be for the court to
determine whether or not the claim was justified; the
denial of immunity in such cases merely removed the
procedural bar to the institution or continuance of
proceedings, but it in no way signified that the State might
not have a good defence to the proceedings.
33. So far as the wording of draft article 14 was con-
cerned, he wished to propose the following alternative
formulation:

"Unless otherwise agreed, a State cannot invoke
immunity from the jurisdiction of the courts of another
State in respect of proceedings which relate to com-
pensation for death or injury to the person or damage
to or loss of tangible property if the act or omission
which caused the death, damage or injury occurred
wholly or partly in the territory of the State of the
forum."

The purpose of the expression "proceedings which relate
to compensation for death or injury to the person . . . "
was to make it quite clear that possible criminal
responsibility was not the point at issue. The 1972
European Convention used the term "redress" in article
11 and the United States Foreign Sovereign Immunities
Act of 1976," in section 1605, paragraph (5), used the
term "money damages"; the term "compensation"
would, in his opinion, be more neutral. The phrase
"injury to the person or death" had been inverted for the
reason that the more significant injurious act should be
mentioned first, and a further reference to "death" had
been incorporated in the qualifying phrase purely as a
matter of drafting. More significantly, he had included the
words "wholly or partly" in the qualifying phrase, follow-
ing in that respect the International Law Association's
draft convention,12 because he believed them to be neces-
sary in order to cover cases such as the classical one of the
trans-frontier shooting or the less theoretical one of the
letter bomb or other injurious mechanism sent from
abroad to the territory of the forum State. Finally, he had
deliberately omitted the additional phrase contained in
article 11 of the European Convention about the author
of the injury or damage being present in the territory at
the time of the occurrence. The commentary to the
European Convention13 did not shed much light on the
genesis of that extra condition, which, in his view, added
an unnecessary and undesirable complication by appear-
ing to confer immunity on the foreign State where it might
otherwise be liable vicariously for the injurious act or
omission of its servant initiated outside the territory of the
forum State but completed within it.

34. Turning to draft article 15, he remarked that there
might be a prior doctrinal question as to whether the case

11 Ibid., footnote 17.
12 Montreal Draft Convention on State Immunity (1982); ibid., foot-

note 8.
13 Council of Europe, Explanatory Reports on the European Con-

vention on State Immunity and the Additional Protocol (Strasbourg,
1972), pp.20-21.

of proceedings relating to the ownership, possession and
use of property in the forum State in which a foreign State
had or asserted an interest represented an exception to
the principle of immunity or was simply a matter of the
routine application of the law of the forum State.
35. However that might be, the dominance of the situs
as the forum in which disputes as to the ownership,
possession or use of immovable property should be deter-
mined had long been recognized. Even in the United
Kingdom, which, prior to the 1978 Act, had been an
adherent of the so-called theory of absolute immunity, it
had always been thought that, subject to an exception in
the case of immovable property forming part of the
premises of a diplomatic mission, immunity could not be
claimed by a foreign State in respect of proceedings
instituted against it and relating to any interest of the
State in, or its possession or use of, immovable property
situated in the territory. By the same token, and again
even prior to the enactment of the 1978 Act, the English
courts had always been prepared to exercise their
undoubted jurisdiction in the case of the administration of
trusts, the winding up of companies, bankruptcy pro-
ceedings or any other form of administration of property
situated in England, notwithstanding that a foreign State
might have or assert an interest in part of the property.
Similar considerations would appear to justify a rule of
non-immunity in respect of proceedings relating to any
interest of the State in movable or immovable property
arising by way of succession, gift or bona vacantia.

36. There thus appeared to be an overwhelming weight
of authority in favour of the general thrust of draft article
15, whether or not it was regarded as amounting to an
exception to the principle of immunity. He would, how-
ever, propose the deletion of the words "in the State of
the forum" from paragraph 1 (b) of the draft article, since
in the case of movable property there could be a wide
variety of connecting factors, such as the law of the
domicile of the deceased or the law of his nationality.
That was why no connecting factor was specified in article
10 of the European Convention on State Immunity, which
corresponded in substance to the paragraph in question.

37. In addition, as a minor drafting point, he suggested
that the words "the distribution of assets in connection
with the estates of deceased persons . . ."in paragraph 1
(c) should be replaced by "the administration of the
estates of deceased persons . . .". The reference to the
distribution of assets seemed to make the provision too
narrow; the object was surely to prevent a State from
invoking immunity in connection with any part of the
jurisdiction exercisable by the local courts in proceedings
relating to the administration of estates, trusts, bank-
ruptcies or the winding up of companies. It was of para-
mount importance that the local courts should be able to
discharge their protective functions effectively and should
not be encumbered by any plea of immunity. He also
suggested that the drafting of paragraph 1 (d) should be
looked at carefully by the Drafting Committee; all the
necessary elements were there, but the order in which
they had been put together might prove a source of
confusion.
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38. Lastly, he agreed with the Special Rapporteur
(ibid., para. 141) that an exception had to be made to
protect the inviolability of the premises of diplomatic
missions. Paragraph 2 of draft article 15 might, however,
be too broadly worded. The wording of the relevant con-
ventions would have to be closely examined in order to
find the right language, but it seemed clear that, as an
absolute minimum, it should be stipulated that paragraph
1 (a) did not apply to proceedings concerning a State's
title to or possession of property used for the purposes of a
diplomatic mission.
39. Mr. USHAKOV said that, despite the Special
Rapporteur's assertion that draft article 14 was not con-
nected with the theory of limited or functional juris-
dictional immunity of States, he had nevertheless been
obliged, for the sake of consistency with his previous
reports, to follow that theory and invoke legal decisions
based on the distinction between actajure imperii and acta
jure gestionis.
40. Unlike previous speakers, he (Mr. Ushakov) con-
sidered that the conventions codifying diplomatic law, in
particular the 1961 Vienna Convention on Diplomatic
Relations, settled the question of the jurisdictional
immunity of States. That was shown by articles 31 and 32
of the Convention, under which diplomatic agents
enjoyed immunity from the criminal, civil and adminis-
trative jurisdiction of the receiving State, although the
sending State could waive that immunity. It followed that
the State itself enjoyed such immunity.
41. Under Soviet legislation on civil procedure, pro-
ceedings could not be instituted against a foreign State
before the Soviet courts without the consent of that State.
That legislation could only be interpreted as implying that
the Soviet Union recognized the absolute jurisdictional
immunity of other States. Conversely, when the Soviet
Union agreed with another State to subject itself to the
latter's jurisdiction, that meant that both States recog-
nized the existence of the jurisdictional immunity of the
Soviet Union but that they agreed to waive it. It was
impossible to consider, as the Special Rapporteur had
done, that the two States in such a case admitted that the
exercise of the jurisdiction of the forum State was the
rule. In the few trade treaties signed by the Soviet Union
itself with other States—most trade agreements were
merely guaranteed by the Soviet State—it occasionally
expressly agreed to submit itself to the jurisdiction of
those States, on the understanding that the contracting
parties recognized the fundamental principle of juris-
dictional immunity.

42. Draft article 14 had no legal basis in either the
legislation or the practice of States. In his report (A/
CN.4/363 and Add. 1, para. 68), the Special Rapporteur
had noted that customary international law did not
provide for the exercise of the jurisdiction of the locus
delicti commissi when the act or omission complained of
was attributable to a foreign State. There had been no
contrary practice until the adoption by a few countries of
legislation providing for exceptions to that rule. That
legislation, however, had been opposed by some States as
being contrary to contemporary international law. Con-

sequently, it was impossible to view it as representing an
acceptable tendency which could be used as a basis for a
draft article. In that connection, he pointed out that the
case Letelier v. Republic of Chile (1980)14 referred to in
the report (ibid., para. 84) was not entirely relevant, since
it concerned State activities which were unacceptable in
international law.
43. Under article 41 of the 1961 Vienna Convention on
Diplomatic Relations, all persons enjoying diplomatic
privileges and immunities had the duty to respect the laws
and regulations of the receiving State. They, as well as the
sending State, were under that obligation even in the
absence of jurisdiction on the part of the receiving State.
If they caused damage, they must remedy it. There was no
need in such a case for the receiving State to exercise its
jurisdiction. In that connection, he wondered what was
the exact meaning of "State" in draft article 14. He raised
a hypothetical case in which he himself was legal adviser
in a Soviet embassy. If, through negligence, he caused a
fire in his apartment, he would clearly have an obligation
to compensate the owner of the apartment. However, in
accordance with the 1961 Vienna Convention, he would
enjoy immunity from civil jurisdiction. Thus no pro-
ceedings would be instituted against him but the matter
would be settled through diplomatic channels. Clearly,
article 14 would not apply to such a case: it was not the
"State" which had acted, and no action could lie against
it. Another hypothetical case would be if he were legal
adviser to the administration of an exhibition organized
by the Soviet Union abroad and caused such a fire. In that
case he would not enjoy jurisdictional immunity and an
action could lie against him.

44. What, then, was the content of the concept of the
State in draft article 14? If a warship of one State entered
the port of another State and caused damage, there would
be no question of instituting proceedings against the
former State; the matter would be settled through diplo-
matic channels. Similarly, if the damage was caused by a
maritime exploration vessel belonging to that State, an
action could not lie against the latter before the courts of
the territorial State. If it was a merchant navy vessel
placed at the disposal of a legal entity, then the State was
not concerned, even though it owned the ship. Con-
sequently, he did not understand how an action could be
brought before the courts of the forum State against
another State as a result of personal injuries or damage to
property. A solution of that kind would run counter to
existing practice. If it was the State that was the author of
the injuries or damage, it enjoyed jurisdictional immunity
which was widely recognized throughout the world, and
the matter was settled through diplomatic channels. If the
author was a diplomatic agent and the State waived his
jurisdictional immunity, proceedings could be instituted
not against the State but against the diplomatic agent. All
those questions should have been considered by the
Special Rapporteur, who referred, in an abstract manner

14 United States of America, Federal Supplement, vol. 488 (1980),
p. 665.
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and in contradiction with practice, to the notion of a State
having caused personal injuries or damage to property.
45. Contrary to the Special Rapporteur's statement in
his report (ibid., para. 76) to the effect that the practice of
socialist countries in the matter was virtually unknown,
those countries had always respected the principle of
absolute jurisdictional immunity. A civil action could not
lie against a State without the express consent of that
State.
46. Finally, he objected to the Special Rapporteur's
statement (ibid., para. 96) to the effect that contemporary
authors were all supporters of a restrictive trend. As he
had stated in his own memorandum (A/CN.4/371), legal
writers in the socialist countries were in favour of unquali-
fied respect for the sovereignty of States. Furthermore,
some authors from Western European countries shared
that view.
47. In principle, he found no difficulties with draft
article 15.

The meeting rose at 1 p.m.
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Diaz Gonzalez, Mr. Flitan, Mr. Jacovides, Mr. Koroma,
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Mr. Ogiso, Mr. Quentin-Baxter, Mr. Razafindralambo,
Mr. Reuter, Mr. Riphagen, Sir Ian Sinclair, Mr.
Sucharitkul, Mr. Ushakov.

Visit by the Legal Counsel

1. The CHAIRMAN welcomed Mr. Fleischhauer,
Under-Secretary-General of the United Nations, on his
first visit to the Commission in his capacity as the Legal
Counsel and expressed the hope that Mr. Fleischhauer
would participate in the discussions of the Planning
Group relating to the organization of the work of the
Commission and its relations with the Secretariat.
2. Mr. FLEISCHHAUER (Legal Counsel) assured the
Commission that, like his predecessors, he would do his
utmost to meet its needs and expectations. In particular,
he would be pleased to attend the meeting of the Planning
Group scheduled for the following week. In conclusion,
he announced that the Secretary-General intended to
address the Commission when visiting Geneva in July
1983 in connection with the session of the Economic and
Social Council.

Jurisdictional immunities of States and their property
{continued) (A/CN.4/357,1 A/CN.4/363 and Add. I,2

A/CN.4/371,3 A/CN.4/L.352, sect. D, ILC(XXXV)/
Conf. Room Doc. 1 and 4)

[Agenda item 2]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR4 (continued)

ARTICLE 14 (Personal injuries and damage to property)
and

ARTICLE 15 (Ownership, possession and use of property)5

(continued)
3. Mr. FLITAN said that, like other members of the
Commission, he asked himself to whom the draft articles
were intended to apply. The answer to that question was
to be found in article 1, according to which the draft
applied to the immunity of one State and its property from
the jurisdiction of the courts of another State, and in
article 6, which stipulated that a State was immune from
the jurisdiction of another State in accordance with the
provisions of the draft. Some speakers had raised
questions as to the scope of the concept of a foreign State
exempt from the jurisdiction of another State. That con-
cept was explained in paragraph 1 (a) of article 3 and in
article 4. The former of those provisions listed the persons
and State organs covered by the expression "foreign
State"; the second specified that persons to whom juris-
dictional immunities were recognized or accorded under a
number of international codification conventions were
not governed by the draft.
4. In his fifth report (A/CN.4/363 and Add. 1, para. 26),
the Special Rapporteur had listed the eight limitations or
exceptions to the principle of immunity set forth in article
1 which he intended to formulate in articles 13 to 20. It
was legitimate to ask whether those exceptions might not
render the principle devoid of content. In his view, it was
necessary to see whether the exceptions were justified and
to maintain only those which were essential. Those which
it would at present be premature to formulate should be
rejected. It was from that point of view that he proposed
to examine draft articles 14 and 15.

1 Reproduced in Yearbook . . . 1982, vol. II (Part One).
2 Reproduced in Yearbook . . . 1983, vol. II (Part One).
3 Idem.
4 The texts of the draft articles considered by the Commission at its

previous sessions are reproduced as follows:
Part I of the draft: (a) art. 1, revised, and commentary thereto

adopted provisionally by the Commission: Yearbook . . . 1982, vol. II
(Part Two), pp. 99-100; (b) art. 2: ibid., pp. 95-96, footnote 224; revised
text (para. l(a)): ibid., p. 100; (c) arts. 3,4 and 5: ibid., p. 96, footnotes
225, 226 and 227.

Part II of the draft: (d) art. 6 and commentary thereto adopted
provisionally by the Commission: Yearbook . . . 1980, vol. II (Part
Two), p. 142; (e) arts. 7, 8 and 9 and commentaries thereto adopted
provisionally by the Commission: Yearbook . . . 1982, vol. II (Part
Two), pp. lOOetseq.; (/) art. 10, revised: ibid., p. 95, footnote 218.

Part III of the draft: (g) arts. 11 and 12: ibid., p. 95, footnotes 220 and
221; revised texts: ibid., p. 99, footnote 237.

5 For the texts, see 1762nd meeting, para. 1.


