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he wished to point out that the texts of articles 20 to 23,
given the complexity of the matters dealt with, were
already as brief as possible.

The meeting rose at 1 p.m.

1784th MEETING

Friday, 17 June 1983, at 10 a.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Balanda, Mr. Calero Rodrigues, Mr.
Castaneda, Mr. Diaz Gonzalez, Mr. El Rasheed
Mohamed Ahmed, Mr. Evensen, Mr. Flitan, Mr. Jagota,
Mr. Koroma, Mr. Lacleta Mufioz, Mr. Mahiou,
Mr. Malek, Mr. McCaffery, Mr. Ni, Mr. Njenga, Mr.
Pirzada, Mr. Quentin-Baxter, Mr. Razafindralambo,
Mr. Reuter, Mr. Riphagen, Sir Ian Sinclair, Mr.
Stravropoulos, Mr. Sucharitkul, Mr. Thiam,
Mr. Ushakov, Mr. Yankov.

Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier (continued) (A/
CN.4/359 and Add.l,1 A/CN.4/372 and Add.l and 2,2
A/CN.4/374 and Add.l-A3 A/CN.4/L.352, sect. E,
ILC(XXXV)/Conf.Room Doc.7)

[Agenda item 3]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR4 (continued)

ARTICLE 20 (Personal inviolability)
ARTICLE 21 (Inviolability of temporary accomodation)
ARTICLE 22 (Inviolability of the means of transport) and
ARTICLE 23 (Immunity from jurisdiction)5 (continued)

1. Mr. USHAKOV said that he had no comments to
make on draft article 20, which was based on the corres-
ponding provisions of the four conventions on codi-
fication of diplomatic and consular law adopted under the
auspices of the United Nations.
2. On the other hand, there was little justification for
paragraph 3 of draft article 21 or paragraph 2 of draft
article 22, which derogated, respectively, from the

1 Reproduced in Yearbook . . . 1982, vol. II (Part One).
2 Reproduced in Yearbook. . . 1983, vol. II (Part One)
3 Idem.
4 For the texts of draft articles 1 to 14 referred to the Drafting

Committee at the Commission's thirty-fourth session, see Yearbook. . .
1982, vol. II (Part Two), pp. 115 etseq., footnotes 314, 315, 318 and
320-330.

5 For the texts, see 1782nd meeting, para. 47.

principle of inviolability of the temporary accommoda-
tion of the diplomatic courier and from that of inviol-
ability of the individual means of transport used by the
diplomatic courier. Apart from the diplomatic bag, the
only objects which would normally be found in the diplo-
matic courier's temporary accommodation or in his
private vehicle were his personal effects. In the event of
grave suspicion, those effects could be inspected or
searched when the courier entered the territory of a State,
as provided in the case of diplomatic agents. Thereafter,
the diplomatic courier was free to acquire other property
in the territory of the State he had entered and no further
inspection or search should take place.

3. He found draft article 23 entirely satisfactory, and
particularly welcomed paragraph 5, waiving immunity
from civil and administrative jurisdiction in respect of an
action for damages arising from a traffic accident caused
by the courier's vehicle, if such damages were not covered
by insurance.
4. Mr. LACLETA MUNOZ said that the inviolability
of the diplomatic courier was not in doubt, since it was
provided for in all the four codification conventions. In
paragraphs 63-64 of his report (A/CN.4/374 and Add.l-
4), the Special Rapporteur mentioned two incidents in
which Spain had been involved. One of them raised a
problem not dealt with in the draft articles—that of the
diplomatic courier's baggage not covered by the certifi-
cate relating to the diplomatic bag. It was clear from the
context, however, that in the event of grave suspicion the
diplomatic courier's personal baggage could be inspected.
Far from suggesting that a statement to that effect be
incorporated in articles 21 and 22, he would prefer those
articles to be condensed. All the provisions relating to the
inviolability of the diplomatic courier's person, his
temporary accommodation and his means of transport
derived from the inviolability of diplomatic corres-
pondence. It was that inviolability, above all, which
should be safeguarded. Furthermore, it should be noted
that paragraph 3 of article 21 and paragraph 2 of article 22
were identical in scope.

5. As to immunity from jurisdiction, it was true that it
was not provided for in the conventions on codification of
diplomatic and consular law, but the Special
Rapporteur's analysis of those instruments and the
conclusions he had drawn from it were convincing. It was
right to provide for that immunity, which was based
largely on the inviolability of the diplomatic courier, in a
provision such as article 23. Moreover, the Special
Rapporteur had been right to proceed on the basis of
article 60 of the Vienna Convention on the Represen-
tation of States, though in his own view the result would
have been the same if the diplomatic courier had been
treated as a member of the administrative or technical
staff of a mission. From a purely presentational point of
view, paragraph 5 of article 23 should perhaps appear as
paragraph 3 of the article. Lastly, in regard to paragraph
4, according to which the diplomatic courier was not
obliged to give evidence as a witness, he wondered
whether it would not be useful to provide that in the event
of a traffic accident the diplomatic courier nevertheless
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had a duty to give evidence or make a statement even if
the damages were covered by insurance, in order to help
establish the facts and, where necessary, assist the
insurance company in obtaining a judgment.
6. Sir Ian SINCLAIR said that any critical observations
he might make in no way detracted from his appreciation
of the excellent work done by the Special Rapporteur.
Before commenting on draft articles 20 to 23, he wished to
address himself briefly to the question of whether the
scope of the draft articles should be extended to cover
couriers and bags of international organizations and
national liberation movements. Like Mr. Jagota (1782nd
meeting), he recognized that there might be arguments in
favour of such a step, but he was also aware that it would
inevitably complicate the Commission's task and delay
the submission of the draft articles to the General
Assembly. He reminded members that a similar exten-
sion of the scope of the Vienna Convention on the Law of
Treaties had already taken 10 years and had not yet been
completed. On reflection, and in the light of considera-
tions of a pragmatic nature, he believed that the scope of
the draft articles should not be extended, at least for the
time being.

7. His general approach to the draft articles under
examination was very similar to that outlined by Mr.
Jagota and Mr. Castaneda (1782nd meeting). The object
was to identify areas in which practical problems had
arisen and then to regulate those areas, bearing in mind
the duties of the diplomatic courier and especially the
peripatetic nature of his activities. It was in that connec-
tion that he questioned the provision at the end of
paragraph 2 of article 20 requiring the receiving or transit
State to prosecute and punish persons responsible for any
infringement of the diplomatic courier's person, freedom
or dignity. As the Special Rapporteur himself had pointed
out in paragraph 66 of his report (A/CN.4/374 and
Add. 1-4), no such obligation was embodied in the four
existing codification conventions; the reason for that was
undoubtedly the difficulty, or indeed impossibility, of
taking the required action without violating the regula-
tions governing due process in many countries, including
the United Kingdom. The diplomatic courier was, in the
colloquial English phrase, here today and gone
tomorrow, and under article 23, paragraph 4, he was to be
exempt from the obligation to give evidence as a witness.
In those circumstances, the blanket obligation to
prosecute would not be acceptable to countries where any
discretion was vested in the prosecuting authorities. That
major difficulty apart, article 20 was satisfactory.

8. Articles 21 and 22, on the other hand, could in his
view be omitted altogether. As the Special Rapporteur
acknowledged in paragraphs 72 and 77 of his report,
couriers were normally housed in the premises of the
mission and used the mission's means of transport. The
possibility of the courier's staying in an hotel in the
receiving State or a transit State was rather remote. In the
United Kingdom, a diplomatic courier was met on arrival
by an official clerk of his mission and the bag was
deposited in the mission's premises. Information about
the practice followed in other countries would be

welcome, but the likelihood of both the courier and the
bag being accommodated at an hotel seemed so remote
that it could be discounted. He therefore suggested that
articles 21 and 22 be deleted, although should article 21 be
retained, some provision ought to be included authorizing
officials of the receiving or transit State to enter the
accommodation in case of fire or other emergency.
9. As to article 23, although the report did not cite a
single case in which an attempt had been made to arrest or
serve process on a diplomatic courier, he was in principle
prepared to accept the need for an article on immunity
from jurisdiction based on article 60 of the Vienna
Convention on the Representation of States. With regard
to paragraph 4 of article 23, he shared the views expressed
by Mr. Lacleta Munoz; he suggested that the provision
should be qualified by some phrase such as "concerning
matters involving the exercise of his official functions".
At the same time, the obligation to give evidence as a
witness should not, of course, delay the courier in the
performance of his duties.
10. Mr. QUENTIN-BAXTER said that the probable
fate of any new set of provisions depended on a number of
factors. In the case of the draft articles under considera-
tion, the first test was clearly the security of the receiving
and transit States as against the security of the communi-
cations of the sending State. A second important test was
that of administrative efficiency. The volume of inter-
departmental consultations in which the legal officer of a
foreign ministry would have to engage before advising his
government whether or not to ratify the proposed
convention should be kept to a minimum. For example,
the provisions of article 21 might well give rise to diffi-
culties in securing the co-operation of police com-
missioners and several other departments.
11. A third important test was the ease with which the
proposed new code could be applied. The draft articles
would be found more immediately attractive, and their
ratification would be encouraged, to the extent that they
were modelled on the Vienna Convention on Diplomatic
Relations; but an additional provision not found in that
convention, such as the provision in article 20, paragraph
2, referred to by Sir Ian Sinclair, represented a new
burden which might not be easily accepted. In his view,
the appropriate occasion to consider such a provision
would be in the context of a review of the Convention on
Diplomatic Relations, rather than in the narrower
context of draft articles on the status of the diplomatic
courier. As Mr. Castaneda had said (1782nd meeting),
the question of whether the draft articles proved really
useful and acceptable to States would depend above all on
their simplicity and on the ease with which they could be
incorporated into existing State practice. Some reduction
in scale without serious loss of substance was desirable.
He agreed with Sir Ian Sinclair that the cases dealt with in
articles 21 and 22 were unusual and that administrations
might be reluctant to adopt yet another obligation in
respect of such remote contingencies.
12. In article 23, the parallel with the Vienna Con-
vention on the Representation of States, though undeni-
able, was not complete; a courier's activities were
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different from those of conference delegates, who came
to a country for an assigned purpose and for a specific
period of time. While making no recommendation on the
wording of article 23, he wished once more to stress the
desirability of reducing the bulk and complexity of the
proposed rules.
13. Mr. CALERO RODRIGUES commenting on the
general question of the scope of the draft articles, said he
appreciated the Special Rapporteur's reasons for suggest-
ing that at the present stage of work on the topic its scope
should be confined to couriers and bags used by States.
The question should, however, be left open pending a
final decision at a later stage. With regard to the point
about the Vienna Convention on the Law of Treaties
made by Sir Ian Sinclair, he believed that a great deal of
time might have been saved if the problem of extending
the scope of the convention to international organizations
had been dealt with during the preparation of the draft.

14. A number of previous speakers had criticized the
draft articles for going into too much detail. In principle,
he was in favour of concision; there would be little point in
proposing draft articles that merely repeated what was
already to be found in existing conventions. A purely
practical topic such as the one under consideration called
for an instrument stating the rules as precisely as possible.
Unnecessary overburdening of the text should, of course,
be avoided, but so should excessive brevity.
15. Like Sir Ian Sinclair, he doubted the need for the
last phrase in paragraph 2 of article 20; indeed, the useful-
ness of the paragraph as a whole seemed questionable and
he would be satisfied if only paragraph 1 were retained.
Articles 21 and 22 did not give rise to any difficulties other
than drafting problems, with the possible exception of the
point made by Sir Ian Sinclair concerning access to
temporary accommodation in an emergency. Article 23
was admittedly rather long, but every one of its provisions
appeared to be necessary. Paragraph 4 could be improved
along the lines suggested by previous speakers. In conclu-
sion, he expressed the hope that the Special Rapporteur
would continue to submit draft articles that were as easy
to comment on as those under consideration.
16. Mr. REUTER said that the Special Rapporteur
deserved great credit for his ability to defend his own
ideas and convictions while at the same time taking due
account of those of others. The reason why he (Mr.
Reuter) had taken little part in the discussion so far was
that he was not well versed in the subject, which seemed
to him to involve uncertainties on fundamental issues.
The approach adopted should be based more on practice
than on principles. Thus, besides the law, some know-
ledge of fields such as those of information or intelligence
would be useful, in order to strike a balance between the
needs of international relations and those of State
security.

17. It could hardly be doubted that the Commission
should examine the question of diplomatic couriers of
international organizations. At the present time inter-
national organizations were experiencing too many diffi-
culties in that field for the matter to be left aside. It had
happened, for example, that the headquarters agreement

of an international organization contained no provision
on the protection of its archives. He himself believed that
such protection was covered by a general rule of
customary law. Since the diplomatic courier of an inter-
national organization carried documents which might
become archives, it was understandable that what he was
carrying should be protected. But the very notion of an
international organization was not always clear; how
elastic that notion was could be seen from the fact that the
courts of a major country had hesitated to recognize the
status of an intergovernmental organization as an inter-
national organization when asked for authorization to
institute proceedings against it. Furthermore, the need to
protect the diplomatic courier arose from the fact that he
carried secret documents; but that was not necessarily so
where international organizations were concerned. Some
international organizations had so little to hide that,
rather than use a courier's bag, they preferred to employ
private firms which provided safe and quick delivery.
When considering the question of international organiza-
tions, the Commission should therefore take account of
their extreme diversity.

18. In regard to recognized national liberation move-
ments, he pointed out that States Members of the United
Nations did not consider themselves bound by the posi-
tion adopted by the United Nations on the recognition of
States or Governments. By the same token, the status
which the United States might grant to certain liberation
movements was not binding upon Member States, and
some of them would not recognize it. Thus the question of
national liberation movements did not lend itself to
generalizations any more than that of international
organizations.
19. In reply to a question put to him indirectly by the
Special Rapporteur, he explained that personally he was
strongly in favour of intensive development of peaceful
international relations; but he had found that many
Governments were anxious about the facilities that might
be accorded for the development of international rela-
tions. In particular, those Governments were not in
favour of extending the regime of immunities. Whereas in
the past it had not been unusual for a diplomat to carry
mail, the draft articles had the effect of turning mail-
carriers into diplomats. It might therefore be supposed
that some Governments would be reluctant to accept a
draft which had the effect of increasing the number of
persons enjoying immunities, of which they would no
doubt make good use, but which they could also misuse.
Some representatives in the Sixth Committee of the
General Assembly had told him privately that they found
the Commission too much inclined to take majority
decisions, so that plenipotentiaries at conferences had
ready-made sets of draft articles put before them on a
"take it or leave it" basis. He therefore appealed to the
Commission to act with the same open-mindedness and
moderation as the Special Rapporteur, in order to secure
the widest possible measure of support. It was to be hoped
that the draft articles would be made into a convention
but, even if they were not, there could be no doubt that a
well-prepared and unambiguous draft had a good chance
of being followed in practice.
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20. Mr. FLIT AN emphasized that the matters which the
Special Rapporteur had examined in his report (A/CN.4/
374 and Add. 1-4) with so much competence and care
should be approached from the point of view of recip-
rocity. For every sending State could also be a receiving
State or a transit State. After all, it was the idea of recip-
rocity that formed the basis for immunity from juris-
diction. A State granted such immunity to the agents of
another State only in order that its own agents might in
turn enjoy immunity.

21. Several members of the Commission had rightly
pointed out that the draft had the effect of assimilating the
diplomatic courier to a diplomatic agent or a member of a
mission. Such assimilation was perfectly justified by the
diplomatic courier's functions.
22. For the reasons stated by the Special Rapporteur in
paragraph 77 of the report, he argued that draft articles 21
and 22 be retained. However rare might be the situations
to which those articles were applicable, they were never-
theless of some use. Referring to Mr. Ushakov's remarks
on article 21, paragraph 3, and article 22, paragraph 2, he
suggested that those provisions could be explained by the
fact that the Special Rapporteur had opted for almost
complete assimilation of the diplomatic courier to a diplo-
matic agent.
23. Unlike Mr. Calero Rodrigues, he was not in favour
of simply deleting paragraph 2 of article 20. That
paragraph stated an important principle which should be
placed at the very beginning of the article. Referring to
article 23, he stressed the need for paragraph 4, according
to which the diplomatic courier was not obliged to give
evidence as a witness. That provision was modelled on
article 60 of the Vienna Convention on the Represen-
tation of States and helped to make the courier's assimila-
tion to a diplomatic agent more complete.
24. Lastly, for the reasons given by Mr. Calero
Rodrigues, he thought the Commission should examine
the question of couriers of international organizations.
There was no denying that certain documents of inter-
national organizations were confidential and that those
organizations were experiencing difficulties with their
transport. The question of State couriers and that of
couriers of international organizations should not,
however, be placed on the same footing. Nor should the
question of national liberation movements be over-
looked.

25. Mr. B ALAND A expressed his appreciation of the
way in which the Special Rapporteur had conducted his
study and, in particular, of the analytical survey provided
to remind the Commission of the atmosphere in which the
Vienna Conventions on Diplomatic Relations and on
Consular Relations had been elaborated. Not having par-
ticipated in the work leading up to the signing of those two
instruments, he had found the survey most helpful for an
understanding of the Special Rapporteur's ideas.

26. As he had said earlier (1782nd meeting) he believed
that the draft should deal with the diplomatic courier and
diplomatic bag both of international organizations and,
initially, of recognized liberation movements; for the

Commission must not ignore certain realities of the con-
temporary world.
27. He wondered why the Special Rapporteur insisted
so much on the functional nature of the protection
granted to the diplomatic courier, particularly in para-
graphs 44, 53, 70, 75, and 79 of his report (A/CN.4/374
and Add. 1-4). Since all privilege was founded upon the
importance of a function, he did not understand such
insistence. For instance, the privileges granted to diplo-
matic agents, consular agents and persons exercising
certain functions in international organizations were
intended to protect their functions as such. Of course, the
diplomatic courier performed his functions for a shorter
time than the diplomatic agent. But whether the point at
issue was accommodation, means of transport or convey-
ance and delivery of the bag, it was always the importance
of the function that justified the granting of a special
regime to the diplomatic courier. In itself, the protection
to be accorded to the diplomatic courier's person,
accommodation and means of transport should be
comparable to that enjoyed by diplomatic agents.

28. In his first statement he had argued in favour of the
uniform approach. The practice of States themselves, as
reported in paragraph 55, supported that approach,
showing that although the Vienna Convention on Diplo-
matic Relations and the Vienna Convention on Consular
Relations provided for different regimes, the status
accorded to the two types of courier in practice was some-
times the same.
29. He fully endorsed the principle advocated in the
report, namely that the personal inviolability of the diplo-
matic courier should extend to his accommodation and his
means of transport. In that connection, the principle of
just balance between the legitimate interests of the
sending State and those of the receiving or transit State
should be taken into account. He was reminded of an
incident which had occurred in his country involving a
diplomatic agent, but which could equally well have
involved a diplomatic courier. A foreign diplomat
travelling by air to Kinshasa, where he was accredited,
had been obliged for technical reasons to stop over at
Kisangani, where he had fraudulently procured gold and
diamonds. The Kisangani police, knowing that the
diplomat was to take a plane the next day, had not inter-
vened, but had alerted the police authorities at Kinshasa,
who had taken appropriate measures. In such cases it was
necessary to protect the public order of the receiving
State. He therefore endorsed the restrictions on, and
exceptions to, the inviolability of the diplomatic courier's
accommodation and means of transport proposed by the
Special Rapporteur.
30. He also endorsed the statement, made in paragraph
63, of the report, that the receiving and transit States were
under the obligation to prosecute and punish persons who
violated the diplomatic courier's person. That rule was set
out in draft article 20, paragraph 2, which was based on
article 27, paragraph 5, and article 29 of the Vienna
Convention on Diplomatic Relations. However, the
Special Rapporteur had introduced an innovation by
turning what had previously been accepted only in theory
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into a positive rule. Inviolability of the diplomatic
courier's person meant due respect for his dignity and an
obligation for the receiving State and the transit State to
protect him. If any wrongful act was committed against a
diplomatic courier, the authorites were required to
prosecute and punish the person responsible.
31. For the reasons stated in paragraphs 97-98, he
agreed with the Special Rapporteur that the diplomatic
courier should be granted full immunity from criminal
jurisdiction, but that his immunity in civil and adminis-
trative matters should be restricted.
32. With regard to draft article 20, which mentioned
arrest or detention, he wondered whether paragraph 1
also covered the idea of prosecution. Was the diplomatic
courier required to obey a court summons? At that stage
of proceedings there was no question of arrest or deten-
tion. It might be advisable to add the word "prosecution"
in paragraph 1, even though the provision as it stood was
modelled on article 27, paragraph 5 of the Vienna
Convention on Diplomatic Relations. As to exemption
from giving evidence, he approved of the Special
Rapporteur's proposal but wondered, in connection with
paragraphs 124-125, whether it should not be stated, at
least in the commentary, that the diplomatic courier could
waive his immunity in that respect, either of his own
accord or if authorized to do so by the sending State.
33. He had no comments to make on the essential ideas
expressed in draft article 23 and understood the Special
Rapporteur's intentions; the Drafting Committee might
perhaps be able to refine the wording of the article.
34. Mr. PIRZADA said he fully agreed that, notwith-
standing certain difficulties, the draft articles should be
extended to cover international organizations and
national liberation movements. He favoured the use of
the term "recognized movements" which had received
wide support.
35. In view of the content of paragraphs 72 and 77 of the
report (A/CN.4/374 and Add. 1̂ 4) and of the views of
some members, he would keep an open mind on draft
articles 21 and 22. With regard to draft articles 20 and 23,
he agreed in general with Sir Ian Sinclair. If paragraph 2
of draft article 20 was to be deleted, he would have no
further comment; but if it was to be retained, the final
phrase reading "and shall prosecute and punish persons
responsible for such infringements" should be deleted,
since it could lead to complications regarding the giving of
evidence by the diplomatic courier.
36. As to draft article 23, he noted that paragraph 1 gave
the diplomatic courier absolute immunity from the
criminal jurisdiction of the receiving State and the transit
State. Prima facie, however, he was inclined to think that
such immunity should at least be restricted to acts
performed in the exercise of the official functions of the
diplomatic courier. If a diplomatic courier committed a
serious offence, such as murder or rape, should he really
have absolute immunity? The Commission might wish to
consider that point. The immunity from civil and adminis-
trative jurisdiction conferred by paragraph 2 was
restricted to acts performed in the exercise of the diplo-
matic courier's official functions. Again, however,

difficulties could arise in connection with the giving of
evidence by the courier, and there seemed to be some
conflict on that point between paragraphs 2,4 and 5 which
the Commission would do well to consider.
37. The CHAIRMAN, noting that there were no
further speakers, said that the Commission would revert
to item 3 later in the session.

The law of the non-navigational uses of international
watercourses (A/CN.4/348,6 A/CN.4/367,7 A/CN.4/
L.352, sect. F.I, A/CN.4/L.353, ILC(XXXV)/
Conf.Room Doc.8)

[Agenda item 5]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR

38. Mr. EVENSEN (Special Rapporteur) said he
intended to present briefly at the next meeting the 39 draft
articles of the outline for a draft convention proposed in
his report (A/CN.4/367) on the law of the non-naviga-
tional uses of international watercourses, which would
provide the Commission with a basis for a thorough
exchange of views. He would then introduce chapter I of
the draft, which consisted of five articles. Article 1 defined
the term "international watercourse system" and the four
other articles reproduced, more or less word for word, the
first articles adopted by the Commission in 1980.8

The meeting rose at 12.50 p.m.

6 Reproduced in Yearbook . . . 1982, vol. II (Part One).
7 Reproduced in Yearbook . . . 1983, Vol. II (Part One).
8 The texts of articles 1 to 5 and X and the commentaries thereto,

adopted provisionally by the Commission at its thirty-second session,
appear in Yearbook . . . 1980, vol. II (Part Two), pp. 110 etseq.
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