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subject to the comment made by Mr. Mahiou, to adopt
article 7 as proposed by the Drafting Committee.6

It was so agreed.
Article 7 was adopted.

ARTICLE 8 (Appointment of a diplomatic courier)

37. Sir Ian SINCLAIR said that, as pointed out by Mr.
Calero Rodrigues in the Drafting Committee, article 7
marked the start of a new part of the draft; logically, since
it dealt with documentation, it should not come before
article 8, which dealt with the appointment of a diplo-
matic courier. He therefore suggested that an asterisk
should be added after "article 8" to indicate that the
numbering of the article was provisional.

It was so agreed.

38. Mr. McCAFFREY proposed that the title of article
8 should be amended to read "Appointment of the diplo-
matic courier", use of the definite article rather than the
indefinite being in line with the practice followed
throughout the draft.

It was so agreed.

39. Mr. KOROMA said that he found the phrase "is
freely appointed", in the English text, somewhat unusual.

40. Mr. MAHIOU, referring to the French text, said
that the expression a son choix was unsuitable since it
appeared to refer to the diplomatic courier. It should be
replaced either by the expression a lew choix, in which
case the second part of the article would be reworded to
read I'Etat d'envoi, ses missions, ses postes consulaires ou
ses delegations nomment a leur choix le courrier diplo-
matique, or simply by the word librement.

41. Following an exchange of views in which
Mr. BARBOZA, Mr. FLITAN, Mr. CALERO
RODRIGUES, Mr. THIAM and Mr. MAHIOU took
part, the CHAIRMAN said that, if there was no
objection, he would take it that the Commission agreed to
adopt article 8 as proposed by the Drafting Committee7

on the understanding that, in the French text, the second
part of the article would be amended to read: le courrier
diplomatique est nomme a leur choix par I'Etat d'envoi,
ses missions, ses postes consulaires ou ses delegations.

It was so agreed.
Article 8 was adopted.

The meeting rose at 11.25 a.m.

1808th MEETING

Wednesday, 20 July 1983, at 10.05 a.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Balanda, Mr. Barboza, Mr. Calero
Rodrigues, Mr. Diaz Gonzalez, Mr. El Rasheed
Mohamed Ahmed, Mr. Evensen, Mr. Flitan, Mr.
Jacovides, Mr. Koroma, Mr. Lacleta Munoz, Mr.
Mahiou, Mr. Malek, Mr. McCaffrey, Mr. Ni, Mr.
Njenga, Mr. Quentin-Baxter, Mr. Riphagen, Sir Ian
Sinclair, Mr. Stavropoulos, Mr. Sucharitkul, Mr. Thiam,
Mr. Ushakov, Mr. Yankov.

6 Idem. para. 25.
7 Idem. para. 27.

Draft report of the Commission on the work
of its thirty-fifth session (continued)*

CHAPTER III. Jurisdiction^ immunities of States and their property
(A/CN.4/L.356 and Corr.l, A/CN.4/L.356/Add.l-3 and Add.3/
Corr. 1)

A. Introduction (A/CN.4/L.356)

Paragraphs 1 to 13
Paragraphs 1 to 13 were adopted.

Paragraph 14
1. Mr. McCAFFREY said that he wished to reserve his
position regarding the statement in the first sentence of
paragraph 14 to the effect that draft article 13 "dealt with
a completely new area".

Paragraph 14 was adopted.

Paragraph 15
2. Sir Ian SINCLAIR proposed that the phrase "before
the local courts" should be inserted in the first sentence,
after the words "proceedings being instituted", and that
the phrase "in the local courts" should be inserted in the
second sentence, after the words "where no jurisdiction
existed".

It was so agreed.
Paragraph 15, as amended, was adopted.

Paragraph 16
Paragraph 16 was adopted.

Paragraph 17
Paragraph 17 was adopted, subject to some drafting

changes.

Paragraph 18

3. Sir Ian SINCLAIR proposed that the words "in such
cases" in the third sentence should be replaced by the
words "at least in some jurisdictions", since in some
jurisdictions an action had to be brought against the State,
which in turn was indemnified by the insurer.

It was so agreed.
Paragraph 18, as amended, was adopted.

Resumed from the 1805th meeting.
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Paragraphs 19 to 22.
Paragraphs 19 to 22 were adopted.

Paragraph 23

4. Sir Ian SINCLAIR proposed that, in the interests of
clarity, the second and third sentences of paragraph 23
should be reworded as follows:

"The exception was based on the exclusive authority
of the courts of the State of the forum to determine
legal issues concerning immovable property situated in
the forum State. It was also based on the need for the
courts of the State of the forum to be able to adjudicate
upon conflicting claims to property being administered
by those courts. Where the foreign State appeared as
one among several claimants endeavouring to assert
title to property or a claim to an inheritance, it was
natural that the State concerned . . ."

5. Mr. LACLETA MUNOZ welcomed that
amendment inasmuch as it introduced the concept of
"immovable property" to replace the unsuitable term
"land", which was particularly unsatisfactory in Spanish
(tierra).
6. The CHAIRMAN said that, if there was no
objection, he would take it that the Commission wished to
adopt paragraph 23 with the amendment proposed by Sir
Ian Sinclair.

It was so agreed.
Paragraph 23, as amended, was adopted.

Paragraphs 24 and 25
Paragraphs 24 and 25 were adopted.

Paragraph 26
7. Mr. SUCHARITKUL (Special Rapporteur) said
that the words "together with the relevant provisions of
article 2 (1) (g) and article 3 (2)" should be added at the
end of paragraph 26.

Paragraph 26 was adopted, subject to that correction.

Paragraph 27
Paragraph 27 was adopted.
Section A, as amended, was adopted.

B. Draft articles on jnrisdictional immunities of States and their
property.

PART II (GENERAL PRINCIPLES) (A/CN.4/L.356)

Commentary to article 10 (Counter-claims)

Paragraph (1)
Paragraph (1) was approved, subject to some drafting

changes.

Paragraph (2)

8. Mr. LACLETA MUNOZ said that the words
respecto de should be replaced by the word en in the first
sentence of paragraph (2) of the Spanish text and
anywhere else in the report where they were used.

Paragraph (2) was approved, subject to some drafting
changes.

Paragraphs (3) to (5)
Paragraphs (3) to (5) were approved, subject to some

drafting changes.

Paragraph (6)

9. Mr. BALANDA, supported by Mr. LACLETA
MUNOZ, said he found it surprising that the term
"disinterested party" should be used in connection with a
judicial proceeding and asked for a fuller explanation of
that term.
10. Mr. MAHIOU suggested that the term autorisables
used in the fourth sentence of the French text should be
replaced by the word autorisees or permises.
11. Mr. SUCHARITKUL (Special Rapporteur)
suggested that the expression "nor as a disinterested
party", which might cover an intervention by the State,
should be deleted in all the language versions, since the
concern which it reflected was met by the term amicus
curiae.
12. The CHAIRMAN said that, if there was no
objection, he would take it that the Commission agreed to
approve paragraph (6), subject to those changes.

It was so agreed.
Paragraph (6), as amended, was approved.

Paragraph (7)

Paragraph (7) was approved.

Paragraph (8)
Paragraph (8) was approved, subject to some drafting

changes.
Paragraph (9)

13. Mr. LACLETA MUNOZ proposed the deletion of
the words al efecto from the second sentence of the
Spanish text.
14. Mr. McCAFFREY proposed the insertion in the
second sentence, after the words "thereby subjecting
itself, of the words "to the court's jurisdiction".
15. Sir Ian SINCLAIR proposed the deletion of the last
sentence of paragraph (9).
16. The CHAIRMAN said that, if there was no
objection, he would take it that the Commission agreed to
approve paragraph (9), subject to those changes.

It was so agreed.
Paragraph (9), as amended, was approved.
The commentary to article 10, as amended, was

approved.

PART III (EXCEPTIONS TO STATE IMMUNITY) (A/CN.4/L.356/Add.l)

Commentary to article 12 (Commercial contracts)

17. Mr. NI said that the question of commercial
contracts as an exception to jurisdictional immunity was a
controversial one, which had been extensively discussed
both in the Commission itself and in the Sixth Committee
of the General Assembly. The formulation now pre-
sented for article 12 relied for the solution of the problem
on the "applicable rules of private international law".
Those rules, however, because of the lack of uniformity



306 Yearbook of the International Law Commission, 1983, vol. I

with which they were applied in different countries, were
bound to introduce an element of uncertainty into the
future application of the article.
18. Another argument adduced in support of the new
formulation was that the State concerned was considered
to have consented to the exercise of the jurisdiction of a
court of another State in a proceeding arising out of a
commercial contract entered into with a foreign person.
That presumption of consent was much too far-fetched.
The passage quoted in paragraph (20) of the commentary
from The "Charkieh" case,1 which went back to 1873,
described the character of a trader very much like that of a
villain in a play. That description was clearly out of date:
vital changes had occurred in the past century, one of the
main ones being that commerce was now being under-
taken by Governments (or their agencies) not only of the
socialist States but also of many developing countries as
well. There was no reason to downgrade a State or its
agencies which undertook commercial activities by
depriving them of the treatment to which they were
normally entitled. A State which entered into a
commercial contract with a foreign natural or juridical
person should not by intent or by conduct be presumed to
have waived immunity from territorial jurisdiction.

19. The commentary to article 12 appeared to assume
that the new formulation had become generally accept-
able and that a consensus had been reached thereon. He
for one could not subscribe to that hasty conclusion. He
also wished to point out the optimistic nature of the
statement in paragraph (7) of the commentary that the
rule thus formulated "seeks to reconcile views and
theories prevalent in various legal systems" and that it
took into account "not only the differing views of States
but also the varying interests of States with different legal,
political and economic systems and ideologies".
20. His uneasiness was particularly heightened by the
remarks in paragraphs (3) and (5) of the commentary to
the effect that the new formulation "will allow each
school of thought to apply its own legal reasoning to
justify or to permit the exercise of existing jurisdiction"
and that "each State is eminently sovereign in matters of
jurisdiction". It was for that reason that he had warned
against the seeds of uncertainty which were thus being
sown;2 every State would be free to interpret matters
concerning the exercise or non-exercise of jurisdiction
according to its own reasoning, thus reducing the
principle of State immunity to an empty shell.
21. In view of the foregoing, and since the commentary
to article 12 contained six paragraphs in support of the
new formulation without a single word on the contrary
opinion, he proposed the insertion of a further paragraph
in the commentary, to be numbered (7 bis), which would
reflect not only his own views but also those of seven or
eight other members of the Commission who had read the
proposed paragraph and supported its contents. The new
paragraph would read:

1 United Kingdom, The Law Reports, High Court of Admiralty and
Ecclesiastical Courts, vol. IV (1875), p. 59.

2 See Yearbook. . . 1982, vol. I, p. 193,1729th meeting, para. 33.

"(7 bis) A view was expressed by some members
concerning the formula contained in paragraph 1 of
article 12, that the expression 'the applicable rules of
private international law' is elusive and susceptible of
differing interpretations leading to different results,
and that the concept of 'implied consent' is artificial and
questionable since in fact a State concluding a com-
mercial contract with a foreigner has not waived its
immunity, or agreed to submit to the territorial
jurisdiction, nor should it be presumed to have done so.
The hope was accordingly expressed that this formula
could in due course be revised and improved so as to
take more fully into account the interests and views of
all countries with different systems and practices."

22. Mr. B ALAND A observed that the French version
of document A/CN.4/L.356/Add.l had only just been
circulated. Since that was a very important document, he
wondered whether it would not be possible to defer its
consideration until a later stage.
23. Mr. BARBOZA said that he was in broad
agreement with the statement made by Mr. Ni and with
the amendment which he had proposed.
24. Mr. NJENGA expressed support for the statement
made by Mr. Ni and also for the text of his proposed new
paragraph (7 bis).
25. Sir Ian SINCLAIR suggested that, in accordance
with what he understood to be the usual practice, Mr. Ni's
statement should be recorded in a footnote to paragraph
(7) of the commentary.
26. Mr. NI objected to that suggestion. The
commentary to an article usually reflected all the opinions
expressed during the discussion. Since there were six or
seven paragraphs in the commentary in support of the
new formulation, the opposing view also had to be
reflected.
27. Mr. McCAFFREY said that it would be difficult for
the Commission to take a decision on Mr. Ni's proposal
until the text of the proposed paragraph (7 bis) was
circulated in writing.
28. Mr. QUENTIN-BAXTER also urged that the
proposed paragraph (7 bis) should be circulated as a
document.
29. Mr. FLIT AN said he would prefer the Commission
not to become involved in a lengthy procedural discussion
and was in favour of including the paragraph proposed by
Mr. Ni in the commentary itself.
30. Mr. DIAZ GONZALEZ said that he, too, sup-
ported Mr. Ni's proposal and considered that it should be
included in the commentary. At the 1804th meeting, Sir
Ian Sinclair himself had submitted an amendment, which
had been accepted, to a paragraph of the report on the
draft Code of Offences against the Peace and Security of
Mankind. He failed to see why the Commission should
not, in the present instance, agree to a proposal which
would not involve replacing a paragraph but adding a new
one reflecting a particular viewpoint.
31. Mr. SUCHARITKUL (Special Rapporteur) said
that it would be difficult to introduce the proposed new
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paragraph (7 bis) because many changes would have to be
made to the existing paragraphs (1) to (7) of the com-
mentary. He suggested that he should discuss the matter
with Mr. Ni and agree with him on alterations to the
existing commentary which would take into account the
points included in the proposed paragraph (7 bis). It
would be more satisfactory to tone down and adjust the
present text of the commentary than to introduce a new
paragraph conflicting with the others, a method which
would give the impression that the division of opinion in
the Commission was much greater than it really was.
32. Mr. BARBOZA said there could be no question of
inserting Mr. Ni's proposal in a footnote, since it
belonged in the commentary proper.
33. The CHAIRMAN said that the Secretariat would
arrange for the text of the proposed paragraph (7 bis) to
be circulated. If there was no objection, he would take it
that the Commission agreed to suspend its consideration
of the commentary to article 12 until a later meeting.

It was so agreed.

PART I (INTRODUCTION) (A/CN.4/L.356/Add.2)

Commentary to paragraph 1 (g) of article 2 (Use of terms)

The commentary to paragraph 1 (g) of article 2 was
approved.

Commentary to paragraph 2 of article 3 (Interpretative provisions)

34. Mr. McCAFFREY, referring to the last sentence of
paragraph (4), said that, while a contract of guarantee for
a loan to purchase military aircraft would usually be non-
commercial, there might be some instances in which it
should be open to the court to determine whether or not
such a contract was non-commercial. He therefore
proposed that the word "would", in the last line of the
paragraph, should be replaced by the word "could".
35. Mr. NJENGA said that he could not agree to that
proposal since, in his view, there were no conceivable
circumstances in which the purchase of a military aircraft
would be other than non-commercial.
36. Following an exchange of views in which Mr.
BARBOZA, Mr. McCAFFREY, Mr. NJENGA and Sir
Ian SINCLAIR took part, and informal consultations
among those concerned, Mr. SUCHARITKUL (Special
Rapporteur) suggested that the last sentence of para-
graph (4) should be amended to read: "For example, a
contract of guarantee for a loan to purchase military
aircraft would usually be non-commercial because of its
presumably public purpose."

It was so agreed.
The commentary to paragraph 2 of article 3, as

amended, was approved.

CHAPTER IV. State responsibility (A/CN.4/L.357 and Add.l and
Add.l/Corr.l)

A. Introduction (A/CN.4/L.357)

Section A was adopted.
B. Consideration of the topic at the present session (A/CN.4/L.357)

37. Following a remark by Mr. MAHIOU regarding the
word inadmissible, in the French text of paragraph 24, the

CHAIRMAN suggested that the French text should be
brought into line with the English original.

It was so agreed.
38. Mr. RIPHAGEN (Special Rapporteur) said that
Mr. Ushakov had indicated (1806th meeting) that he
would like his proposal for draft article 1 to be recorded in
the report. He suggested that the Commission might
reflect that proposal in a new paragraph 36 to be added at
the end of section B.

It was so agreed.
39. Mr. FLIT AN proposed the addition of a paragraph
37 along the following lines:

"The other members objected to the introduction of
this article because it was drafted in too general a
manner. The general view was that article 1 of part 2 of
the draft articles on State responsibility should merely
be a transitional text linking part 1 and part 2."
It was so agreed.
Section B, as amended, was adopted.

CHAPTER V. Status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier (A/CN.4/L.358 and Add.l and
Add.l/Corr.l)

A. Introduction (A/CN.4/L.358)

Section A was adopted.

B. Consideration of the topic at the present session (A/CN.4/L.358)

Paragraphs 9 to 11

Paragraphs 9 to 11 were adopted.
Paragraph 12

40. In response to a request for clarification from Mr.
B ALAND A, the CHAIRMAN suggested that the French
text of the opening phrase should be brought into line
with the English text.

It was so agreed.
Paragraph 12 was adopted.

Paragraph 13
Paragraph 13 was adopted.

Paragraph 14
41. Mr. BALANDA, referring to the third sentence,
proposed that the words "One member referred" should
be replaced by "Some members referred".

It was so agreed.
Paragraph 14, as amended, was adopted.

Paragraphs 15 to 18

Paragraphs 15 to 18 were adopted.

Paragraph 19

42. After an exchange of views between Mr.
BALANDA, Mr. McCAFFREY and Mr. YANKOV
(Special Rapporteur), the CHAIRMAN suggested that
the French text of the opening phrase should be brought
into line with the English text.

It was so agreed.
Paragraph 19 was adopted.

Paragraphs 20 to 24

Paragraphs 20 to 24 were adopted.
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Paragraph 25

43. Following a proposal by Mr. B ALAND A to delete
the last phrase of paragraph 25, Mr. YANKOV (Special
Rapporteur) suggested that the words "in accordance
with" should be replaced by "taking into consideration".

It was so agreed.
Paragraph 25, as amended, was adopted.

The meeting rose at 1.05 p.m.

1809th MEETING

Wednesday, 20 July 1983, at3.30p.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Balanda, Mr. Barboza, Mr. Calero
Rodrigues, Mr. Diaz Gonzalez, Mr. El Rasheed
Mohamed Ahmed, Mr. Evensen, Mr. Flitan, Mr.
Jacovides, Mr. Koroma, Mr. Lacleta Munoz, Mr.
Mahiou, Mr. Malek, Mr. McCaffrey, Mr. Ni, Mr.
Njenga, Mr. Ogiso, Mr. Quentin-Baxter, Mr. Riphagen,
Sir Ian Sinclair, Mr. Stavropoulos, Mr. Sucharitkul, Mr.
Thiam, Mr. Ushakov, Mr. Yankov.

Draft report of the Commission on the work
of its thirty-fifth session (continued)

CHAPTER V. Status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier (continued) (A/CN.4/L.358 and
Add.l and Add.l/Corr.l)

B. Consideration of the topic at the present session (concluded)
(A/CN.4/L.358)

Paragraphs 26 to 29

Paragraphs 26 to 29 were adopted.

Paragraph 30

1. Mr. BALANDA said that paragraph 30 appeared to
duplicate the third sentence of paragraph 29.
2. Mr. FLITAN suggested that the second part of the
paragraph, reading "there were a number of drafting and
other comments specific to each draft article", should be
retained, since it did not duplicate the third sentence of
paragraph 29.
3. Mr. McCAFFREY said that he would be reluctant to
see paragraph 30 deleted since, in his view, it did not
duplicate the statement made in the third sentence of
paragraph 29 but drew a separate conclusion.
4. Mr. MAHIOU said that, if paragraph 30 were
deleted, it would be necessary to renumber all the
subsequent paragraphs. Perhaps the Special Rapporteur
could include the third sentence of paragraph 29 in
paragraph 30, making the appropriate adjustments.

5. Mr. YANKOV (Special Rapporteur) said that the
difficulty stemmed from the difference between the
English and French texts of paragraph 30. In the French
text there was no equivalent of the word "Besides", which
linked paragraphs 29 and 30 and meant that paragraph 30
served as an introduction to paragraph 31. He therefore
suggested that the French text should be brought into line
with the English.
6. The CHAIRMAN suggested that the Secretariat
should be asked to make the necessary changes in the
French text.

It was so agreed.
Paragraph 30 was adopted on that understanding.

Paragraph 31

Paragraph 31 was adopted.

Paragraph 32

7. Mr. BALANDA suggested that the words nesuscitait
pas in the first sentence of the French text should be
replaced by n'a pas suscite, in order to bring the French
text into line with the Spanish.

// was so agreed.
Paragraph 32, as amended, was adopted.

Paragraph 33

8. Mr. BALANDA suggested that the expression
n'eprouvait, de mime, pas de difftculte in the first sentence
of the French text should be replaced by n'a pas eprouve
non plus de difficulte, in order to bring it into line with the
Spanish text.

// was so agreed.
Paragraph 33, as amended, was adopted.

Paragraphs 34 to 44

Paragraphs 34 to 44 were adopted.

Paragraph 45

9. Mr. McCAFFREY pointed out that the word
"damages" meant monetary compensation, whereas
"damage" in the singular meant injury. Since the intent in
paragraph 45 was to refer to injury arising from an
accident, he proposed that the word "damages" should be
amended to read "damage".

It was so agreed.
Paragraph 45, as amended, was adopted.

Paragraph 46

10. Mr. McCAFFREY, noting that the second and third
sentences dealt with two separate matters, proposed that
the words "In that connection", at the beginning of the
third sentence, should be deleted and that, in the same
sentence, the word "also" should be added after the
words "some members". He further proposed that, in the
fourth sentence, the expression "the regulations
governing due process" should be replaced by "the
requirements of due process", since something of a higher
status than a regulation was involved.

It was so agreed.
Paragraph 46, as amended, was adopted.


