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Paragraphs 47 to 51

Paragraphs 47 to 51 were adopted.

Paragraph 52

11. In response to an observation by Mr. McCAFFREY
concerning the first sentence, Mr. KOROMA proposed
that the expression "enough distinction" should be
replaced by "a clear distinction".

It was so agreed.
Paragraph 52, as amended, was adopted.

Paragraph 53

12. Mr. YANKOV (Special Rapporteur) said that the
last phrase in the fourth sentence was inaccurate, since
draft articles 40, 41 and 42 dealt with miscellaneous
provisions and not with final clauses. He therefore
suggested that the words "the final clauses" should be
replaced by "some miscellaneous provisions relating to
the obligations of the transit State in the case of force
majeure; non-recognition of States or Governments or
absence of diplomatic or consular relations; and the
relation of these draft articles to other conventions and
international agreements".

It was so agreed.
Paragraph 53, as amended, was adopted.

Paragraphs 54 to 56

Paragraphs 54 to 56 were adopted.
Section B, as amended, was adopted.

CHAPTER IX. Other decisions and conclusions of the Commission
(A/CN.4/L.362 and Add. 1 and 2)

B. Co-operation with other bodies (A/CN .4/L.362)

13. The CHAIRMAN said that the report on the
statement that was to be made by the Observer for the
Arab Commission for International Law would be incor-
porated later.

Section B was adopted.
14. In reply to a question put by Sir Ian SINCLAIR, the
CHAIRMAN said that an account of the Secretary-
General's visit to the Commission and the statement he
had made would be included in the Commission's report.

C. Date and place of the thirty-sixth session (A/CN.4/L.362)

15. The CHAIRMAN said that the dates of the
Commission's thirty-sixth session would be filled in later.

D. Representation at the thirty-eighth session of the General
Assembly (A/CN.4/L.362)

Section D was adopted.

E. Gilberto Amado Memorial Lecture (A/CN.4/L.362/Add. 1)

Section E was adopted.

F. International Law Seminar (A/CN.4/L.362/Add. 1)

Section F was adopted.

The meeting rose at 4.30 p.m.

1810th MEETING

Thursday, 21 July 1983, at 10.05 a.m.

Chairman: Mr. Laurel B. FRANCIS
Present: Mr. Balanda, Mr. Barboza, Mr. Calero

Rodrigues, Mr. Diaz Gonzalez, Mr. El Rasheed
Mohamed Ahmed, Mr. Evensen, Mr. Flitan, Mr.
Jacovides, Mr. Koroma, Mr. Lacleta Munoz,
Mr. Mahiou, Mr. Malek, Mr. McCaffrey, Mr. Ni, Mr.
Njenga, Mr. Quentin-Baxter, Mr. Riphagen,
Mr. Stavropoulos, Mr. Sucharitkul, Mr. Thiam, Mr.
Ushakov, Mr. Yankov.

Co-operation with other bodies (concluded)*

[Agenda item 9]

STATEMENT BY THE OBSERVER FOR THE
ARAB COMMISSION FOR INTERNATIONAL LAW

1. The CHAIRMAN invited Mr. El Baccouche,
Observer for the Arab Commission for International
Law, to address the Commission.
2. Mr. EL BACCOUCHE (Observer for the Arab
Commission for International Law), expressed
appreciation for the work of the International Law
Commission at its current session, which would be
welcomed by the international community with the
utmost gratitude.
3. The Arab Commission for International Law was one
of the technical advisory committees of the Council of the
League of Arab States. Its function was identical to that of
the International Law Commission but the States of
which it was comprised belonged to a geographical region
which, of course, had special features. In that region the
codification and progressive development of inter-
national law were marked by a series of conflicts which
had an effect both on international relations and on the
rules of international law. The International Law
Commission, for its part, should lay the foundations for a
new rule of law that guaranteed justice and progress, and
should reject those rules that legitimized war, aggression,
the bondage of nations and the taking of territories by
force. There were a number of conditions favouring
effective co-operation between the two commissions. In
general, the role of regional bodies such as the Arab
Commission for International Law should be
strengthened in the interests of peace and development.
4. The Arab Commission for International Law had
been entrusted by the Council of the League of Arab
States with the task of following the work of the
International Law Commission and had appointed a
Special Rapporteur for the purpose; several of the topics
on the Commission's agenda were under consideration by
the Arab Commission.

* Resumed from the 1801st meeting.
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5. Lastly, he expressed the hope that the participation
of the Arab Commission for International Law in the
work of the International Law Commission would in
future not be confined to sending an observer but would
involve a fruitful exchange of knowledge and inform-
ation.
6. Mr. EL RASHEED MOHAMED AHMED,
speaking on behalf of the African members of the
Commission, said that the visit of Mr. El Baccouche could
not but affect the relations between two bodies which had
the common objective of promoting the codification and
progressive development of international law at a time
when the various regions of the world were beset by
numerous conflicts. At the end of the twentieth century,
mankind aspired to a community which was not founded
on discrimination but which respected the law and the
lofty humanitarian principles that had more than once
been proclaimed. It was essential to establish human
solidarity throughout the world. The League of Arab
States represented an ancient civilization founded on
humanitarian values. It was the objective not only of the
Arab Commission for International Law but also of the
International Law Commission to draw up rules that
would make it possible to cement international solidarity
and ensure the well-being of mankind.

7. Mr. YANKOV, speaking also on behalf of Mr. Flitan
and Mr. Ushakov, thanked the Observer for the Arab
Commission for International Law for his account of his
organization's endeavours to expand its co-operation
with the Commission. Its valuable contribution had done
much to enhance the rule of law in international relations.
The International Law Commission, for its part, had the
pleasure to count among its past and present membership
the esteemed sons of Arab nations whose contribution to
its work was one of its major assets. He endorsed the
principles for which the Arab Commission stood and, in
particular, its belief that there was never any justification
for aggression in the modern world and that no acquisi-
tions arising out of acts of aggression could be recognized.
He also noted its dedication to the principles of self-
determination and promotion of human rights and its
opposition to racial discrimination and apartheid. Lastly,
he expressed the hope that the ties of friendship and
co-operation between the two commissions would be
further strengthened.

8. Mr. DIAZ GONZALEZ, speaking also on behalf of
Mr. Barboza and Mr. Calero Rodrigues, thanked Mr. El
Baccouche for his statement and said that the Arab
traditions which had been introduced via Spain and
Portugal had enriched Latin-American law. In the course
of five centuries, through the intermediary of the Caliph
of Cordoba, Arab law, culture and knowledge had spread
throughout the Western world.
9. He was pleased to note that the Arab Commission for
International Law hoped to strengthen its relations with
the Commission and he expressed the hope that the two
bodies would help to build a more humane and more just
international society.
10. Mr. SUCHARITKUL, speaking on behalf of the
Asian members of the Commission and other, absent

members, said that Asia had close connections with the
Arab world, no less than half of which was situated in
Asia. Arab civilization was highly valued throughout the
whole of his region, both for its culture and for its religion,
and the presence of the Observer for the Arab Commis-
sion for International Law enabled him to express his
appreciation for the contribution which the Arab world
had made to international law. In that connection, he
would remind members of the early developments in
international law that had taken place in the
Mediterranean region. The peoples of Asia, like those of
the Arab world, continued to uphold the principles of
non-discrimination and territorial integrity and, indeed,
all the principles of coexistence enunciated in the
Bandung Declaration of 1955.'
11. Mr. LACLETA MUNOZ, speaking on behalf of
the Western European and other members of the Com-
mission, thanked the Observer for the Arab Commission
for International Law and underlined the close ties which
united his country, Spain, to the Arab world, for the
historical reasons recalled by Mr. Diaz Gonzalez. He
expressed the hope that the efforts of both commissions
would be directed towards a new international law which
respected the values of the past while taking account of
the new requirements of a more just world. That was the
form which co-operation between international jurists
should take in the future.
12. The CHAIRMAN thanked the Observer for the
Arab Commission for International Law for attending the
meeting and requested him to convey the International
Law Commission's appreciation to the Secretary-General
of the Arab League.

Draft report of the Commission on the work of
its thirty-fifth session (continued)

CHAPTER VH. Relations between States and international organizations
(second part of the topic) (A/CN.4/L.360)

A. Introduction
Section A was adopted.

B. Resumption of the consideration of the topic at the present session

13. Mr. CALERO RODRIGUES proposed that the
expression "some latitude" in paragraph 16 should be
amended to read "considerable latitude" and that the
word "inasmuch" in subparagraph (c) of paragraph 17
should be deleted.

It was so agreed.
Section B, as amended, was adopted.
Chapter VII of the draft report, as amended, was

adopted.

CHAPTER II. Draft Code of Offences against the Peace and Security of
Mankind (continued)* (A/CN.4/L.366)

14. The CHAIRMAN invited the Commission to
resume its consideration of chapter II of the draft report
as revised by the Special Rapporteur (A/CN.4/L.366).

1 See 1801st meeting, footnote 7.

* Resumed from the 1805th meeting.
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A. Introduction
Section A was adopted.

B . Consideration of the topic at the present session
Paragraphs 17 to 23

Paragraphs 17 to 23 were adopted.

Paragraph 24

15. Mr. USHAKOV saici that, in his view, the
paragraph should be interpreted as referring to crimes
committed by individuals to the exclusion of crimes com-
mitted by States.

Paragraph 24 was adopted.

Paragraph 25

16. In response to a comment made by Mr.
USHAKOV, Mr. MAHIOU proposed that the word
imputee in the French text should be replaced by
attribuee, which was wider in scope.

It was so agreed.
Paragraph 25, as amended, was adopted.

Paragraphs 26 and 27
Paragraphs 26 and 27 were adopted.

Paragraph 28

17. Mr. USHAKOV said he considered that the second
part of the first sentence, after the word "responsibility",
gave an erroneous interpretation of article 19 of part 1 of
the draft articles on State responsibility.
18. After an exchange of views in which Mr. THIAM
(Special Rapporteur), Mr. USHAKOV, Mr. MALEK,
Mr. FLITAN, Mr. McCAFFREY, Mr. RIPHAGEN and
Mr. EL RASHEED MOHAMED AHMED took part,
Mr. MAHIOU proposed that the phrase referred to by
Mr. Ushakov should be redrafted to read: "indicates
which internationally wrongful acts of a State constitute
international crimes and delicts".

It was so agreed.
Paragraph 28, as amended, was adopted.

Paragraph 29

19. Mr. McCAFFFREY, referring to the third
sentence, said that, as a matter of principle, it would be
preferable to confine the reference to offences that could
be committed by States to those specified in the 1954 draft
Code of Offences against the Peace alnd Security of
Mankind. He had in mind the reference to apartheid,
which was not included in that code. His remark was not,
however, to be construed as an expression of sympathy
for apartheid, which he regarded as both legally
indefensible and morally reprehensible.
20. In the sixth sentence, the expression "the only
redress" should be reworded to read "the only means of
redress".
21. Referring to the antepenultimate and penultimate
sentences of the paragraph, he noted that the former
implied that the "super-Powers"—a term that was not
defined—could legally resort to force to defend their
interests. In his view, it was not appropriate for the
Commission to make such a political statement in its

report. As for the following sentence, it was not only the
medium-sized and small States that wanted "a certain
morality to be established". He therefore proposed that
those two sentences be deleted and that the last sentence
be amended to read: "It was viewed as being in the
particular interest of the latter two categories of States
that the scope of the draft code cover States and other
legal persons."
22. Mr. USHAKOV, referring to the last part of the
paragraph, said that he strongly objected to the use of the
term "super-Powers", which was never used in United
Nations reports, and to the conclusions expounded,
which took a simplistic view of matters, the wicked being
opposed to the good, in other words the super-Powers to
the medium-sized and small States—the former resorting
to force to defend their interests and the latter alone
wanting a certain morality to be established in inter-
national life and a certain justice to be applied therein.
23. Mr. CALERO RODRIGUES pointed out that the
passage in question referred to an individual view which
had been expressed, rather than to the opinion of the
Commission itself, and as such could be reflected in the
report.
24. Mr. DIAZ GONZALEZ said he, too, considered
that paragraph 29 reflected what had been said during the
discussion. Members who had expressed other views
could have them reflected in the report.
25. Mr. THIAM (Special Rapporteur) pointed out that
he had merely reproduced what had been said during the
discussion.
26. Mr. NJENGA, agreeing with the Special
Rapporteur, said he trusted that Mr. McCaffrey would
not insist on his point concerning apartheid, in view of the
terms of General Assembly resolution 36/106 and the fact
that the elimination of apartheid was now an aspect of the
progressive development of international law.
27. Mr. FLITAN said that the reaction of Mr. Ushakov
and Mr. McCaffrey could perhaps be attributed to a
cursory reading of paragraph 29. It would, of course, be
inaccurate and simplistic to say that only the
super-Powers could commit offences, but there was
nothing defamatory about saying that some countries
were stronger than others. He therefore favoured the
deletion of the passage from "The world contained" to
"to be applied therein" and proposed that the words "In
the interests of those States", in the last sentence of the
paragraph, be replaced by "In the interests of small and
medium-sized States". He could not, however, agree to
the proposal to delete the reference to aggression and
apartheid. That reference served as an argument in
support of the proposition put forward at the beginning of
the paragraph and did not form part of a list of inter-
national crimes and delicts. That proposition would be
divested of any basis if all reference to the arguments
advanced in its support were deleted.
28. Mr. THIAM (Special Rapporteur) said that the
changes proposed by Mr. Flitan seemed reasonable to
him. It would be difficult to delete the reference to
apartheid, since nobody would dream of denying that it
constituted a crime.
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29. Mr. USHAKOV said that he was unable to accept
the words "In the interests of small and medium-sized
States" proposed by Mr. Flitan. The Commission worked
for the whole community of States, from which no group
of States should be excluded. He reiterated that it should
be stated in the report that one member of the Com-
mission had considered such language to be disgraceful.
30. Mr. KOROMA proposed that the three sentences
beginning with the words "The world contained super-
Powers" should be deleted and replaced by the following
text: "The view was expressed that, whereas some States
had the capability to use force to defend their interests,
the same was not true of the great majority of other
States. Most States would wish to have a certain code of
conduct established in international life and a certain
justice applied therein." The last sentence of the
paragraph would remain unchanged.
31. Mr. FLITAN accepted Mr. Koroma's proposal,
which reflected very well the substance of his own
statement during the discussion. He withdrew his own
proposal.
32. Mr. USHAKOV said that he had no objection to
Mr. Koroma's proposal, on the understanding that his
own reservation would be included in a footnote.
33. The CHAIRMAN said that, if there were no further
comments, he would take it that the Commission agreed
to adopt paragraph 29, with the amendment proposed by
Mr. Koroma and with the addition of the words "means
o f before the word "redress" in the sixth sentence, as
proposed by Mr. McCaffrey.

It was so agreed.
Paragraph 29, as amended, was adopted.

Paragraph 30

34. Mr. LACLETA MUNOZ said that he regretted the
lack of harmonization between the Spanish and English
texts. In the Spanish text, reference should be made, in
both paragraph 29 and paragraph 30, not to respon-
sabilidad penal but to responsabilidad criminal. The same
terminology should be used in the three working
languages.
35. Mr. USHAKOV said that the first sentence should
be redrafted either on the basis of the proposal made by
Sir Ian Sinclair at the 1804th meeting or by replacing the
words "under the present draft code" by the words
"because it does not exist under contemporary inter-
national law". Such a change would reflect the opinion
which he had expressed.
36. Mr. YANKOV pointed out that he himself had
expressed the same view.
37. Mr. THIAM (Special Rapporteur) noted that, of
those members who were opposed to the idea that inter-
national criminal responsibility could be attributed to a
State, some, like Sir Ian Sinclair, were in favour of the
expression "under the present draft code" while others,
like Mr. Ushakov and Mr. Yankov, wished to make the
point that that notion did not exist in international law.
The latter point could be met by adding to the first
sentence as worded a phrase which would reflect the view
of Mr. Ushakov and Mr. Yankov.

38. Mr. RIPHAGEN said that, logically, it would be
preferable to divide paragraph 30 into two separate
paragraphs, the first concluding with the words "of the
draft on State responsibility". The second should then
start with the words "However, it was pointed out that it is
easy to imagine".
39. Mr. THIAM (Special Rapporteur) said that he had
no objection to Mr. Riphagen's proposal.
40. Mr. McCAFFREY criticized as misleading the con-
cluding portion of the penultimate sentence, reading
"excluding, of course, offences against the peace and
security of mankind, as referred to in paragraphs 22 to 24
of this report". He did not recall any decision excluding
those offences from the international crimes defined in
article 19 of part 1 of the draft articles on State
responsibility. The position, in fact, was that article 19
covered all international offences, including those against
the peace and security of mankind.
41. Mr. LACLETA MUNOZ, endorsing Mr.
McCaffrey's views, said that the main difference between
the draft code and the draft articles on State responsibility
stemmed not so much from the distinction drawn between
crimes against peace and international crimes as a whole,
as from the fact that the former involved primary rules
and the latter, secondary rules.
42. Mr. CALERO RODRIGUES agreed with Mr.
McCaffrey and proposed the deletion of the phrase
beginning with the words "excluding, of course".
43. Mr. THIAM (Special Rapporteur) and Mr.
RIPHAGEN said they found that amendment accept-
able.
44. The CHAIRMAN said that, if there were no further
comments, he would take it that the Commission agreed
to adopt paragraph 39 subject to that deletion, to the
division of the text into two paragraphs, the second one
beginning with the fifth sentence and with the words
"However, it was pointed out that it is easy to imagine",
as proposed by Mr. Riphagen, and to the addition of
wording reflecting the views of Mr. Ushakov and Mr.
Yankov.

It was so agreed.
Paragraph 30, as amended, was adopted.

Paragraph 31
Paragraph 31 was adopted.

Paragraph 32

45. Mr. McCAFFREY said that he had the same
objection to paragraph 32 as to paragraph 29, namely that
he did not believe it appropriate for the report to give as
examples of international crimes certain acts not listed as
such in the 1954 draft code.
46. Mr. USHAKOV pointed out, first, that the words
"by a State" should be added after the words "inter-
national crime", at the end of the first sentence. Secondly,
the reference to statutory limitations in the fifth sentence
could lead to confusion, since the principle in question
applied to natural persons but not States. Thirdly, the
sixth sentence, beginning with the words "It is also
significant", suggested that countries with territorial
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competence to try crimes against peace might have to try
crimes committed by States, which was impossible.
Furthermore, he wondered why the Special Rapporteur
had cited a ruling handed down by the Court of Appeal of
Lyon, which applied to an individual, when the paragraph
gave the impression that the examples related to States.
Obviously, the internal law of States could apply only to
individuals and not to States; article 19, on the other
hand, to which reference was made at the beginning of
paragraph 32, was in no way concerned with offences
committed by individuals but with those of States. The
paragraph was therefore somewhat confused.
47. Mr. MAHIOU agreed that paragraph 32 moved
imperceptibly from a crime by a State to a crime by an
individual, whereas a clear distinction should be drawn
between the two categories of crime.
48. Mr. THIAM (Special Rapporteur) said that he
would draft a paragraph to take account of the reserv-
ations of those members who considered that the criminal
responsibility of States did not exist and of those members
who considered that a special regime existed only for
individuals.
49. Mr. USHAKOV said that, in the case in question, it
was a matter of reflecting facts, not views. The internal
law of States made no provision for one State to be judged
by another. As for the principle of non-subjection to
statutory limitations, it applied only to crimes committed
by individuals.
50. Mr. MAHIOU pointed out that the Special
Rapporteur had endeavoured to contrast an international
crime of a State with one committed by an individual by
considering the possibility of extending to the State the
special procedure and absence of statutory limitations
that applied in the case of crimes committed by
individuals.
51. Mr. McCAFFREY associated himself with Mr.
Mahiou's remarks. As he saw it, the purpose of paragraph
32 was to illustrate the idea set out in the antepenultimate
sentence, which read: "The regime of criminal respon-
sibility for offences against the peace and security of
mankind thus stands apart from the general regime of
responsibility for internationally wrongful acts."
52. Mr. THIAM (Special Rapporteur) said that the
language of paragraph 32 would be reviewed in order to
take into account the remarks made by members.
However, the reference to the crime of apartheid would
be retained, notwithstanding the objection raised by one
member.
53. The CHAIRMAN said that, if there were no further
comments, he would take it that the Commission agreed
to adopt paragraph 32, subject to the insertion at the end
of the first sentence of the words "by a State" and to the
rewording of certain passages by the Special Rapporteur
in order to reflect the remarks made by members.

// was so agreed.
Paragraph 32, as amended, was adopted.

The meeting rose at 1.05p.m.

1811th MEETING

Thursday, 21 July 1983, at3.15p.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Balanda, Mr. Barboza, Mr. Calero
Rodrigues, Mr. Diaz Gonzalez, Mr. El Rasheed
Mohamed Ahmed, Mr. Evensen, Mr. Flitan, Mr.
Jacovides, Mr. Koroma, Mr. Lacleta Munoz,
Mr. Mahiou, Mr. Malek, Mr. McCaffrey, Mr. Ni, Mr.
Njenga, Mr. Quentin-Baxter, Mr. Riphagen,
Mr. Stavropoulos, Mr. Sucharitkul, Mr. Thiam, Mr.
Ushakov, Mr. Yankov.

Draft report of the Commission on the work
of its thirty-fifth session (continued)

CHAPTER II. Draft Code of Offences against the Peace and Security of
Mankind (continued) (A/CN.4/L.366)

B. Consideration of the topic at the present session (continued)

1. The CHAIRMAN invited the Commission to
continue its consideration of chapter II of the draft report
as revised by the Special Rapporteur (A/CN.4/L.366).

Paragraph 33

Paragraph 33 was adopted.

Paragraph 34

2. Mr. USHAKOV said he did not think it was entirely
correct to state that in 1954 the Commission had not tried
to establish a link between acts constituting offences
against the peace and security of mankind, since it had
recognized that the acts in question were crimes under
international law. He would not, however, insist on
paragraph 34 being amended.

Paragraph 34 was adopted.

Paragraph 35

Paragraph 35 was adopted.

Paragraph 36

3. Mr. McCAFFREY, referring to the last sentence,
proposed the addition of the words "as a whole" after the
words "the international community", in line with article
19 of part 1 of the draft articles on State responsibility.

It was so agreed.
Paragraph 36, as amended, was adopted.

Paragraph 37

4. Mr. McCAFFREY proposed that the last part of the
second sentence, after the words "inter alia", should be
amended to read "as a result of the decolonization
process, the need to foster fundamental human rights,
and the development of jus cogens".

It was so agreed.
Paragraph 37, as amended, was adopted.

Paragraph 38

Paragraph 38 was adopted.


