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competence to try crimes against peace might have to try
crimes committed by States, which was impossible.
Furthermore, he wondered why the Special Rapporteur
had cited a ruling handed down by the Court of Appeal of
Lyon, which applied to an individual, when the paragraph
gave the impression that the examples related to States.
Obviously, the internal law of States could apply only to
individuals and not to States; article 19, on the other
hand, to which reference was made at the beginning of
paragraph 32, was in no way concerned with offences
committed by individuals but with those of States. The
paragraph was therefore somewhat confused.
47. Mr. MAHIOU agreed that paragraph 32 moved
imperceptibly from a crime by a State to a crime by an
individual, whereas a clear distinction should be drawn
between the two categories of crime.
48. Mr. THIAM (Special Rapporteur) said that he
would draft a paragraph to take account of the reserv-
ations of those members who considered that the criminal
responsibility of States did not exist and of those members
who considered that a special regime existed only for
individuals.
49. Mr. USHAKOV said that, in the case in question, it
was a matter of reflecting facts, not views. The internal
law of States made no provision for one State to be judged
by another. As for the principle of non-subjection to
statutory limitations, it applied only to crimes committed
by individuals.
50. Mr. MAHIOU pointed out that the Special
Rapporteur had endeavoured to contrast an international
crime of a State with one committed by an individual by
considering the possibility of extending to the State the
special procedure and absence of statutory limitations
that applied in the case of crimes committed by
individuals.
51. Mr. McCAFFREY associated himself with Mr.
Mahiou's remarks. As he saw it, the purpose of paragraph
32 was to illustrate the idea set out in the antepenultimate
sentence, which read: "The regime of criminal respon-
sibility for offences against the peace and security of
mankind thus stands apart from the general regime of
responsibility for internationally wrongful acts."
52. Mr. THIAM (Special Rapporteur) said that the
language of paragraph 32 would be reviewed in order to
take into account the remarks made by members.
However, the reference to the crime of apartheid would
be retained, notwithstanding the objection raised by one
member.
53. The CHAIRMAN said that, if there were no further
comments, he would take it that the Commission agreed
to adopt paragraph 32, subject to the insertion at the end
of the first sentence of the words "by a State" and to the
rewording of certain passages by the Special Rapporteur
in order to reflect the remarks made by members.

// was so agreed.
Paragraph 32, as amended, was adopted.

The meeting rose at 1.05p.m.

1811th MEETING

Thursday, 21 July 1983, at3.15p.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Balanda, Mr. Barboza, Mr. Calero
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Ushakov, Mr. Yankov.

Draft report of the Commission on the work
of its thirty-fifth session (continued)

CHAPTER II. Draft Code of Offences against the Peace and Security of
Mankind (continued) (A/CN.4/L.366)

B. Consideration of the topic at the present session (continued)

1. The CHAIRMAN invited the Commission to
continue its consideration of chapter II of the draft report
as revised by the Special Rapporteur (A/CN.4/L.366).

Paragraph 33

Paragraph 33 was adopted.

Paragraph 34

2. Mr. USHAKOV said he did not think it was entirely
correct to state that in 1954 the Commission had not tried
to establish a link between acts constituting offences
against the peace and security of mankind, since it had
recognized that the acts in question were crimes under
international law. He would not, however, insist on
paragraph 34 being amended.

Paragraph 34 was adopted.

Paragraph 35

Paragraph 35 was adopted.

Paragraph 36

3. Mr. McCAFFREY, referring to the last sentence,
proposed the addition of the words "as a whole" after the
words "the international community", in line with article
19 of part 1 of the draft articles on State responsibility.

It was so agreed.
Paragraph 36, as amended, was adopted.

Paragraph 37

4. Mr. McCAFFREY proposed that the last part of the
second sentence, after the words "inter alia", should be
amended to read "as a result of the decolonization
process, the need to foster fundamental human rights,
and the development of jus cogens".

It was so agreed.
Paragraph 37, as amended, was adopted.

Paragraph 38

Paragraph 38 was adopted.
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Paragraph 39

5. Mr. USHAKOV said that not every penal system
necessarily had a "three-tiered structure constituted by
three successive stages". Also, how could it be said that
"the 1954 draft was limited to the first of these operations,
namely incrimination"? "Incrimination" came under the
heading of procedure, something with which a code was
not concerned. What was meant by the phrase "or go
further"? Why, moreover, was it said that "some
members . . . are opposed to any system of penalties
encompassing States", when no member held that view
and the Charter of the United Nations provided for
certain penalties to which no State was opposed? On the
other hand, a State could not be made subject to criminal
penalties.
6. Mr. THIAM (Special Rapporteur), referring to Mr.
Ushakov's first point, proposed that the phrase "Every
penal system has" should be replaced by the more flexible
expression "A penal system generally consists of, and
that the word "criminal" should be inserted before
"penalties" in the expression "system of penalties
encompassing States".

It was so agreed.
7. Following an exchange of views in which Mr.
THIAM (Special Rapporteur), Mr. USHAKOV, Mr.
LACLETA MUNOZ and and Mr. MAHIOU took part,
Mr. McCAFFREY proposed that the word "incrimina-
tion" should be replaced by the expression "determina-
tion of offences".

It was so agreed.

8. Mr. CALERO RODRIGUES suggested that, if the
sentence starting with the words "However, the opinion
has been expressed that", in the second part of the
paragraph, referred to a view expressed during the
Commission's debate, the words "has been" should be
replaced by "was". He further suggested that, in the
sentence starting with the words "With respect to item
(c)", the words "is necessary" should be replaced by
"would be necessary" to make it clear that an inter-
national criminal jurisdiction would be necessary if the
Commission decided to adopt the three-tiered structure
referred to in the introductory part of the paragraph.

It was so agreed.
9. Mr. USHAKOV said he took exception to the
statement: "With respect to item (c), the general opinion
in the Commission is that an international criminal
jurisdiction is necessary." To his mind, the expression
"general opinion" suggested unanimity, whereas he, for
one, did not hold that view. It was unrealistic to believe
that States would ever agree to being subjected to an
international criminal jurisdiction. As for an inter-
national criminal jurisdiction to which individuals would
be subject, it was not really necessary for the time being
and, in any event, it was for States to decide whether they
wished the Commission to deal with the question.
10. Following an exchange of views in which Mr.
THIAM (Special Rapporteur), Mr. YANKOV, Mr.
USHAKOV, Mr. CALERO RODRIGUES and Mr.
MAHIOU took part, Mr. McCAFFREY proposed that

the words "the general opinion" should be replaced by
"the prevailing opinion", an expression which had
already been used in paragraph 29 of chapter II.

It was so agreed.
Paragraph 39, as amended, was adopted.

Paragraph 40

11. Mr. USHAKOV said that the second sentence of
subparagraph (a) was unacceptable in his view, since it
was not possible to include an exhaustive list of all the
instruments to be taken into account. As for sub-
paragraph (b), he maintained the view that there was no
such thing as criminal responsibility of States and was
therefore unable to agree with the statement in the first
sentence. The Commission had not yet taken a decision
on the matter. With respect to subparagraph (c), he con-
sidered that, even if unaccompanied by penalties and by a
criminal jurisdiction, a code would not be of purely
academic interest but would help to prevent individuals
from committing international crimes.
12. Mr. MAHIOU said that the opening phrase of
paragraph 40 could perhaps be brought into line with the
revised text of paragraph 39 so as to read "To sum up, the
prevailing opinion in the International Law Commission
is", which would indicate that some members held a
different point of view. Alternatively, a few words would
have to be added in each subparagraph to reflect the
minority view. With reference to subparagraph (a), he
recognized the difficulties to which the formulation of a
list of instruments might give rise. It would therefore be
better to refer only to those crimes that were covered by
article 19 of part 1 of the draft articles on State respon-
sibility and to indicate that that was not an exhaustive
enumeration.
13. Mr. FLIT AN said that it was impossible to reflect in
paragraph 40 all the points of view referred to in the
preceding paragraphs. He therefore proposed that
paragraph 40 should simply be deleted.
14. Mr. LACLETA MUNOZ suggested that only the
first part of subparagraph (a) should be retained, as far as
the words "pertaining to the subject". It was important to
indicate in the report that there had been agreement in
the Commission that the draft code should cover only the
most serious international offences and not others, such
as delicts.

15. Mr. McCAFFREY agreed with Mr. Flitan that it
would perhaps be simplest to delete paragraph 40. If that
paragraph were to be retained, however, he would
support the suggestion made by Mr. Lacleta Munoz.

16. Mr. MALEK said that he questioned the value of
the controversial conclusion set out in paragraph 40.
17. Mr. BALANDA said that, in his view, paragraph 40
was useful in that it summarized the points on which
agreement had already been reached. Unlike Mr.
Mahiou, he believed that if a list were to be drawn up it
would be inadvisable to refer to crimes covered by article
19 of part 1 of the draft articles on State responsibility.
The crimes referred to in subparagraph (a) were those
which members had cited by way of example during the
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discussion. If the Commission was unable to accept the
subparagraph as worded, it could perhaps agree to the
solution proposed by Mr. Lacleta Mufioz.
18. Mr. MAHIOU withdrew his proposal and sup-
ported that of Mr. Lacleta Mufioz.
19. Mr. CALERO RODRIGUES said that he sup-
ported the suggestion made by Mr. Lacleta Mufioz but
disagreed entirely with Mr. Flitan. A conclusion was
absolutely essential, in his view, since its purpose was to
seek the General Assembly's guidance on the two
important points referred to in subparagraphs (b) and (c).
The question of State versus individual responsibility,
dealt with in subparagraph (b), was not only of a legal but
also of a political nature and therefore had to be put to the
General Assembly; however, the subparagraph could
perhaps be reworded so as to indicate that there were
doubts on the matter. While he agreed fully with sub-
paragraph (c), he recognized that it was perhaps too
strongly worded; he therefore suggested that the
expression "of purely academic interest" should be
replaced by "of limited value".
20. Mr. USHAKOV expressed his support for the
proposal of Mr. Lacleta Mufioz.
21. The CHAIRMAN said that, in the light of the
comments made, he would take it that the Commission
agreed to adopt subparagraph (a), as amended by Mr.
Lacleta Mufioz.

It was so agreed.
Subparagraph (a), as amended, was adopted.

22. Mr. USHAKOV, referring to subparagraph (b),
asked why the Commission should seek the General
Assembly's views on the international responsibility of
States when, at the request of the General Assembly, it
had already been working on that question for years.
23. Mr. MAHIOU said that he shared Mr. Ushakov's
conclusion, albeit on the basis of a different standpoint.
He would suggest that subparagraph (b) should be
reworded to read: "With regard to the subjects of law to
which international criminal responsibility can be attri-
buted, the Commission would like to have the views of the
General Assembly on this point, because of the political
nature of the problem." There did not seem any useful
purpose in going on to repeat views which had already
been described.
24. Mr. LACLETA MUNOZ said he was prepared to
accept Mr. Mahiou's proposal on condition that, in the
Spanish text, the term responsabilidad criminal was used,
which he preferred to responsabilidad penal. In sub-
paragraph (c), the word penal should either be replaced
by criminal or be deleted from the expression jurisdiccion
penal competente.
25. Mr. B ALAND A said that he was prepared to accept
Mr. Mahiou's proposal with regard to subparagraph (b).
So far as the problem of terminology raised by Mr.
Lacleta Mufioz was concerned, he noted that, at least in
French, the words criminel and penal were inter-
changeable.
26. Mr. USHAKOV said that, in his view, discussions
about terminology obscured the main points, namely

that, at the current stage, no other international respon-
sibility existed than that which gave rise to the imposition
of sanctions by the Security Council, and that States could
not be penalized in the same way as individuals.
27. Mr. EL RASHEED MOHAMED AHMED said
that, in order to avoid repetition and make it quite clear
that the Commission was seeking the General Assembly's
guidance on two important points, subparagraphs (b) and
(c) might be replaced by a single sentence reading: "As to
the parameters of the study and the appropriate method
of implementation, it has been deemed preferable to ask
the General Assembly to indicate more precisely the
scope of the Commission's mandate on this point."
28. Mr. McCAFFREY said he could agree to that
suggestion, and also to Mr. Mahiou's proposal regarding
subparagraph (b), which was very similar.
29. Mr. Y ANKOV said that he could also agree to those
two proposals but would suggest that subparagraphs (b)
and (c) should be combined and formulated as a question
so as to avoid giving the impression that any general view
of the Commission was being stated.
30. Mr. MAHIOU proposed that subparagraph (c)
should be reworded to read: "Lastly, with regard to the
implementation of the code, the prevailing opinion in the
Commission is that a code unaccompanied by penalties
and by a criminal jurisdiction would be of only academic
interest. It has therefore also been deemed preferable to
ask the General Assembly to indicate more precisely the
scope of the Commission's mandate on this point." That
wording, while taking account of all views, made it clear
that it was for the General Assembly to decide whether or
not the Commission should embark on a study of the
statute of an international jurisdiction.
31. Mr. THIAM (Special Rapporteur) said that Mr.
Calero Rodrigues had clearly understood his intention in
his draft report, which was to put to the General
Assembly two questions of a political nature, one con-
cerning the criminal responsibility of the State and the
other an international criminal jurisdiction, so that the
Commission would know on which course to embark.
Neither the Special Rapporteur nor the Commission itself
could take a decision on those questions, since their
solution called for a political stand. However, it mattered
little if the wording of those questions was modified.
32. While he could accept Mr. Mahiou's proposed
wording for subparagraph (b), it could perhaps be
redrafted in even more precise terms to read: "With
regard to subjects of law, is there a criminal responsibility
of the State? The Commission would like to have the
views of the General Assembly on this point." Lastly, he
supported Mr. Mahiou's proposal with regard to sub-
paragraph (c).
33. Mr. YANKOV said that he agreed with Mr.
Mahiou's proposal concerning subparagraph (b). With
regard to subparagraph (c), he wondered what exactly
was the meaning of "purely academic interest". Even if
the draft code were unaccompanied by a criminal juris-
diction, it could have a political or moral impact. He
therefore proposed that subparagraph (c) should be
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redrafted in more precise terms, along the following lines:
"The Commission took the view that a code unaccom-
panied by penalties and by a competent criminal
jurisdiction was not sufficient. However, since the matter
also has political implications, a question is addressed to
the General Assembly asking for guidance on the point."
34. Mr. USHAKOV said that the question referred to
in subparagraph (c) was couched in terms that were too
broad. Furthermore, it was premature to envisage an
international criminal jurisdiction for individuals, while
an international criminal jurisdiction for States was
inconceivable. In that connection, he drew attention to
article 5 of part 2 of the draft articles on state respon-
sibility, which read: "The legal consequences of an
internationally wrongful act of a State set out in the
provisions of the present part are subject, as appropriate,
to the provisions and procedures of the Charter of the
United Nations relating to the maintenance of inter-
national peace and security."1 In his view, there were no
grounds for substituting an international criminal juris-
diction for those provisions and procedures.
35. Mr. EL RASHEED MOHAMED AHMED said he
could agree to Mr. Mahiou's suggestion concerning sub-
paragraph (b). With regard to subparagraph (c), he
proposed the deletion of the phrase reading "although the
Commission considers that a code unaccompanied by
penalties and by a competent criminal jurisdiction would
be of purely academic interest".
36. Mr. BALANDA said he could accept Mr. Mahiou's
proposal or Mr. Yankov's suggestion regarding sub-
paragraph (c). He noted that most members who had
spoken on the draft code had raised the question of the
criminal responsibility of States. The Special Rapporteur
was therefore fully justified in asking the General
Assembly, in subparagraph (c), to indicate more precisely
the Commission's mandate on that point.
37. Mr. USHAKOV said that subparagraph (c) should
comprise two questions: "Is it necessary to provide for an
international criminal jurisdiction for States?"; "Is it
necessary to provide for an international criminal juris-
diction for individuals?"
38. Mr. THIAM (Special Rapporteur) said he could
agree to a proposal along those lines.
39. Mr. CALERO RODRIGUES proposed that the
Special Rapporteur should consult Mr. Ushakov and the
other members concerned with a view to arriving at a text
for final approval by the Commission.

It was so agreed.

The meeting rose at 4.45 p.m.

1812th MEETING

Friday, 22 July 1983, at 10.05 a.m.

Chairman: Mr. Laurel B. FRANCIS

Present: Mr. Balanda, Mr. Barboza, Mr. Calero
Rodrigues, Mr. El Rasheed Mohamed Ahmed, Mr.
Evensen, Mr. Flitan, Mr. Jacovides, Mr. Koroma, Mr.
Lacleta Mufioz, Mr. Mahiou, Mr. McCaffrey, Mr. Ni,
Mr. Njenga, Mr. Quentin-Baxter, Mr. Riphagen, Mr.
Stavropoulos, Mr. Sucharitkul, Mr. Thiam, Mr.
Ushakov, Mr. Yankov.

1 See 1805th meeting, para. 39.

Draft report of the Commission on the work
of its thirty-fifth session {continued)

CHAPTER II. Draft Code of Offences against the Peace and Security
of Mankind (concluded) A/CN.4/L.366)

B . Consideration of the topic at the present session (concluded)

Paragraph 40 (concluded)

1. In reply to a request by Mr. CALERO
RODRIGUES, Mr. THIAM (Special Rapporteur) read
out subparagraph (b) of the conclusion in the amended
form approved at the 1811th meeting:

"(&) With regard to the subjects of law to which
international criminal responsibility can be attributed,
the Commission would like to have the views of the
General Assembly on this point, because of the
political nature of the problem."
Subparagraph (b), as amended, was adopted.

2. It only remained for the Commission to adopt sub-
paragraph (c), which he had reworded with the assistance
of Mr. Ushakov and Mr. Mahiou and which read:

"(c) With regard to the implementation of the code:
(i) Since some members consider that a code

unaccompanied by penalties and by a competent
criminal jurisdiction would be ineffective, the
Commission requests the General Assembly to indicate
whether the Commission's mandate extends to the
preparation of the statute of a competent international
criminal jurisdiction for individuals;

(ii) Moreover, in view of the prevailing opinion
within the Commission, which endorses the principle of
criminal responsibility in the case of States, the General
Assembly should indicate whether such jurisdiction
should also be competent with respect to States."
Subparagraph (c), as amended, was adopted.
Paragraph 40, as amended, was adopted.
Section B, as amended, was adopted.
Chapter II of the draft report, as amended, was adopted.

CHAPTER III. Jurisdiction^ immunities of States and their property
(continued)* (A/CN.4/L.356 and Corr.l, A/CN.4/L.356/Add.l-3
andAdd.3/Corr.l)

B. Draft articles on jurisdictional immunities of States and their
property (continued)

* Resumed from the 1808th meeting.


