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sign. Both texts purported to deal with what might be
called the immediate pre-dispute stage. The original text
would have prohibited the notifying State from proceed-
ing with a planned project until the rules on the settle-
ment of disputes had been complied with, except where
the project was of the utmost urgency or where delay in
proceeding with it might cause damage to the notifying
State or to other system States. The reworded text dis-
carded the important concepts of damage, urgency and
the exceptional nature of unilateral action in favour of a
requirement that the notifying State should proceed with
the project "in good faith and in a manner conformable
with friendly neighbourly relations". The two versions
patently reflected two totally different views of what the
relevant norms of law should be. Matters such as massive
diversion, inter-basin transference and the use of
boundary waters were not dealt with in the draft. He was
tempted to say that the Special Rapporteur's reformula-
tion of the paragraph was an attempt to find a political
balance. That approach was likely to create more
problems than it solved. Nevertheless, he had to endorse
the view expressed by the Special Rapporteur in his intro-
ductory statement that the draft must aim at solutions
which were legally and politically viable and which
maintained a reasonable balance between riparian States
and users.

30. He noted with satisfaction the new draft article 28
bis containing a provision on the status of international
watercourses in armed conflicts. It was broadly in line
with the views he had expressed at the previous ses-
sion. 12

The meeting rose at 12.20p.m.

12 Yearbook ... 1983, vol. I, p. 188, 1786th meeting, para. 33.
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 3 (continued)

1. Mr. JAGOTA recalled that the Commission had
been dealing with the topic of the non-navigational uses
of international watercourses since 1971 and that, in the
intervening period, developments had taken place in
State practice. It was his hope that the Commission
would be able to deal with certain important aspects of
the topic and to present acceptable solutions to the world
community.
2. By and large, he agreed with the Special Rappor-
teur's attitude, namely that the aim should be to prepare,
if possible, a draft convention rather than mere guide-
lines or a code of conduct. Similarly, the draft conven-
tion should be short, having the form of a framework
that could be adjusted in order to take into account the
special features of particular international watercourses.
The framework convention would thus set forth the gen-
eral principles, leaving it to the States concerned to estab-
lish in each case a detailed regime for each international
watercourse. The framework convention and the "water-
course agreements", as the Special Rapporteur now
termed them, would none the less influence each other.
The general principles embodied in the framework
convention would be derived from sources which in-
cluded State practice as reflected in watercourse agree-
ments and, in turn, were bound to influence the detailed
elaboration of special regimes in future watercourse
agreements.

3. As to the contents of the framework convention, in
the main he endorsed the way in which the Special Rap-
porteur had dealt with the problem of choosing the ma-
terial to be included in the relevant articles. First and
foremost, the Special Rapporteur had placed the em-
phasis on the uses of water, obviously excluding naviga-
tional uses, which were precluded from the topic by de-
finition. That approach underlined the importance of
water throughout the world, especially in developing
countries, and more particularly those with certain
climatic problems. Inland navigation was only one
among many means of transport, so there were many al-
ternative ways of replacing the navigational uses of
waterways. There was, however, no substitute for water
used for consumption, irrigation and other non-naviga-
tional purposes.
4. The draft articles appropriately dealt with the rights
and obligations of States regarding uses of water and en-
deavoured to maintain a balance between the interests of
all the parties concerned, whether upper riparian States,
lower riparian States or States that were at the same time
upper and lower riparian. The basic concept was that of
the equitable sharing of water uses, in terms of both
quantity and quality. Each State was none the less en-
titled to use its equitable share in the way it deemed de-
sirable, as an expression of State sovereignty, but the
freedom of a riparian State in that regard was limited by

1 Reproduced in Yearbook ... 1983, vol. II (Part One).
2 Reproduced in Yearbook ... 1984, vol. II (Part One).

3 For the texts, see 1831st meeting, para. 1. The texts of articles 1 to
5 and X and the commentaries thereto, adopted provisionally by the
Commission at its thirty-second session, appear in Yearbook ... 1980,
vol. II (Part Two), pp. 110 etseq.
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its obligation to take into account the rights and interests
of the other parties concerned, in other words the le-
gitimate uses by other riparians. Fortunately, the draft
also covered matters relating to water quality, environ-
mental protection, and prevention and control of water
pollution, and it contained provisions on international
solidarity and co-operation in connection with such
hazards as floods and drought.

5. With regard to article 1, which sought to explain or
define the term "international watercourse", it would be
remembered that those who had studied the subject be-
fore the Commission had come to consider it had taken
"international watercourse" to mean a river which, in its
downward course from source to mouth, passed through
more than one State. That description raised the further
question of how to define the term "river", particularly
in the light of the problem of tributaries, which could be
regarded either as separate rivers or as part of the river
into which they flowed. The whole question of the water
cycle and the flow of water had then come to the fore and
a new emphasis had been placed on hydrology and hy-
drogeology. Hence the emergence of the "basin" ap-
proach, which had led to the use of the terms "drainage
basin" and "hydrological basin". The concept of an
international drainage basin was thus a familiar one
when the Commission had begun its work on the topic.
At an early stage in its work, in 1975, the Commission
had sent a questionnaire to States; despite some delay, 32
Governments had, by July 1983, submitted written re-
plies, thereby providing the Commission with a fairly re-
presentative set of observations from the various regions
of the world.

6. On the basis of the work done by the first two special
rapporteurs, the Commission had provisionally adopted
six articles in 1980, embodying the concepts "interna-
tional watercourse system", "system agreement" and
"system State". In his second report (A/CN.4/381,
para. 16), the present Special Rapporteur, taking into con-
sideration the views expressed in the Sixth Committee of
the General Assembly, had found that those terms had
attracted the same criticism as the expression "drainage
basin" and had concluded that the use of the "system"
concept might constitute "a serious hurdle in the search
for a generally acceptable instrument" (ibid., para. 18).
The Special Rapporteur's hesitations in that respect were
understandable inasmuch as a drainage basin was usually
defined by reference to a watershed and any rules which
might be introduced with regard to a water basin ran the
risk of being invoked as applicable to the land area as
well.

7. The Special Rapporteur had accordingly done away
with the concept of an "international watercourse
system", a decision that was, on the whole, regrettable.
The Commission should strive to formulate legal rules
which promoted co-operation and development, regard-
less of the form of words used in the draft. It was un-
desirable to emphasize unduly the surface water aspect
and the relations between lower riparian and upper ri-
parian States. The focus should be on the need for inter-
national co-operation and development in the utilization
of international watercourses, rather than on the sharing

of surface water between the States concerned. However,
he would entirely agree to avoidance of the term
"system" if the purpose was to rule out the idea of ju-
risdiction over land areas.
8. While he fully endorsed the concept of "equitable
sharing" in the uses of the waters of an international wa-
tercourse, the Commission should none the less endeav-
our to develop a smoother and easier way of ascertaining
what constituted "equitable sharing". In particular, dif-
ficulties would inevitably arise if the shares were to be de-
termined purely on the basis of surface water. There
again, he would be prepared to accept the elimination of
the term "system", provided it represented nothing more
than a change of wording, and on the understanding that
it would in no sense adversely affect the elements of de-
velopment and co-operation. His approach to the whole
matter was entirely pragmatic.
9. In article 4, concerning watercourse agreements,
paragraph 1 could create problems of interpretation. In
particular, he wished to reintroduce the idea, present in
the earlier draft, of a watercourse agreement intended to
adjust the provisions of the framework convention, and
not merely to apply them. Accordingly, the previous for-
mulation should be reinserted so that paragraph 1 would
read:

" 1 . Nothing in the present Convention shall pre-
judice the validity and effect of a special watercourse
agreement or special watercourse agreements which
apply and adjust the provisions of the present Conven-
tion to the characteristics and uses of a particular
international watercourse or part thereof. The provi-
sions of this article apply whether such special agree-
ment or agreements are concluded prior to or subse-
quent to the entry into force of the present convention
for the watercourse States concerned."

10. Article 6 dealt with the somewhat controversial
subject of general principles concerning the sharing of
the waters of an international watercourse. He agreed
with the redrafting of the article and accepted the Special
Rapporteur's reasons for the changes (ibid., paras. 47-
48). The new form of language was more appropriate,
for it referred to the sharing of the waters by the States
concerned instead of describing the international water-
course itself as "a shared natural resource", as had been
done in the earlier text. The essential point was that, once
each State concerned received its equitable share, it had
sovereign powers to use that share, provided no injury
was done to others.

11. He concurred, on the whole, with the general prin-
ciples set forth in articles 6, 7, 8 and 9 and particularly
welcomed the new subparagraph (c) in paragraph 1 of ar-
ticle 8, since it would serve to promote co-operation.
Those articles constituted chapter II of the draft, which
itself related to general principles and should therefore
incorporate article 15 ter (former article 29), on use
preferences.
12. Articles 10 to 14 were acceptable in principle, but
dealt with matters which, as far as the details were con-
cerned, were more suited to watercourse agreements.
Therefore, the rules set forth in those articles should be
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expressed in very brief and clear terms, leaving the details
to specific regimes established under watercourse agree-
ments.

13. Somewhat similar comments applied to articles 15
to 19, which, in his view, could be reduced to a single ar-
ticle, since the particulars of the management of interna-
tional watercourses could be covered in watercourse
agreements.

14. Articles 20 to 30, on environmental protection,
pollution and allied matters, were acceptable and he
was even prepared to accept the new article 28 bis,
mainly for humanitarian reasons and on the under-
standing that it did not affect the rules embodied in the
two Geneva Protocols of 1977.4 As for the last article
in chapter IV, namely article 30, on protected national
or regional sites, the Commission should be proud to
adopt it.

15. Chapter V of the draft dealt with the peaceful
settlement of disputes, a subject which, like that of
final clauses, was not usually dealt with by the Com-
mission but was left to the conference or other body
that would adopt the convention. By and large, he
had no objection to the provisions contained in
chapter V, but their consideration should be deferred
until the content of the substantive articles was
settled. It was not desirable to divert the attention of
Governments to provisions on the settlement of dis-
putes while the substantive articles were still being ex-
amined. Nevertheless, the terms of article 31 bis were
acceptable. As for alternatives A and B for paragraph
1 of article 34, they should both be submitted to
States in order to establish their preference. In that
connection, it was not appropriate to insist on a five-
member conciliation commission. Examples could be
cited of three-member conciliation commissions that
had achieved excellent results, including one on which
the Special Rapporteur himself had served with dis-
tinction.

16. Mr. EVENSEN (Special Rapporteur) said that at a
later stage in the debate he would respond to the three
speakers who had made statements so far. For the mo-
ment, he would be content with informal discussions
with them.

Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier (continued)*
(A/CN.4/374 and Add.1-4,5 A/CN.4/379 and
Add.l,6 A/CN.4/382,7 A/CN.4/L.369, sect. E, ILC

(XXXVI)/Conf. Room Doc.3)

[Agenda item 4]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR

 8 (continued)

ARTICLE 30 (Status of the captain of a commercial air-
craft, the master of a merchant ship or an authorized
member of the crew)

ARTICLE 31 (Indication of status of the diplomatic bag)
ARTICLE 32 (Content of the diplomatic bag)
ARTICLE 33 (Status of the diplomatic bag entrusted to the

captain of a commercial aircraft, the master of a mer-
chant ship or an authorized member of the crew)

ARTICLE 34 (Status of the diplomatic bag dispatched by
postal services or other means) and

ARTICLE 35 (General facilities accorded to the diplomatic
bag)9 (continued)

17. Mr. McCAFFREY said that his approach to draft
articles 30 to 32 was guided by the fundamental criterion
of functional necessity, in other words the conditions and
protection needed to assure freedom of communication
through safe and unimpeded transmission of the dip-
lomatic bag while maintaining a proper balance in the
draft between the sending State's requirements for confi-
dentiality and the legitimate security and other interests
of the receiving or transit State.
18. With regard to draft article 30, the Special Rappor-
teur had pointed out that granting privileges and im-
munities to an airline captain or a ship's master would be
contrary to the international rules on civil aviation and
maritime navigation, which made them responsible for
the safety or passengers and cargo. His own feeling was
that, if immunity was granted but was strictly limited to
what was functionally necessary, no problem would
arise. Nevertheless, in view of the paramount authority
of a captain or master on board, it would not appear to
be necessary to confer any privileges on him.
19. Draft article 30 as proposed by the Special Rappor-
teur was an elaboration of the basic elements contained in
article 27, paragraph 7, of the 1961 Vienna Convention
on Diplomatic Relations and introduced a reference to
the master of a merchant ship and to an authorized mem-
ber of the crew. With regard to crew members, it seemed
that under the basic principles of a respondent superior,
or agency law, a master or captain would remain liable
even if he entrusted a bag to the care of one of his crew
members. In any event, paragraphs 1, 2 and 3 of draft ar-
ticle 30 did not appear to represent any great departure
from, or extension of, the provisions of article 27, para-
graph 7, of the 1961 Convention, other than that of per-
mitting additional classes of individuals to be entrusted
with the diplomatic bag, something which appeared to be
justified by practical necessity in certain cases.

See 1831st meeting, footnote 5.
Resumed from the 1830th meeting.
Reproduced in Yearbook ... 1983, vol. II (Part One).
Reproduced in Yearbook ... 1984, vol. II (Part One).
Idem.

8 The texts of the draft articles considered by the Commission at its
previous sessions are reproduced as follows:

Arts. 1-8 and commentaries thereto, provisionally adopted by the
Commission at its thirty-fifth session: Yearbook ... 1983, vol. II (Part
Two), pp. 53 etseq.

Arts. 9-14, referred to the Drafting Committee at the Commission's
thirty-fourth session: ibid., p. 46, footnotes 189 to 194.

Arts. 15-19, referred to the Drafting Committee at the Commission's
thirty-fifth session: ibid., pp. 48-49, footnotes 202 to 206.

9 For the texts, see 1830th meeting, para. 1.



108 Summary records of the meetings of the thirty-sixth session

20. With regard to paragraph 1 of draft article 30, the
words "on his scheduled itinerary" should be deleted.
Normally, the destination of the bag would, of course,
be a point on the regularly scheduled itinerary of the ship
or aircraft: but there was no analogous provision in ar-
ticle 27, paragraph 7, of the 1961 Vienna Convention and
the formulation in question might be interpreted as pre-
cluding a State from chartering a commercial ship or air-
craft for the purpose of delivering a diplomatic bag.
21. Paragraph 2 seemed necessary, as did paragraph 3,
which was the heart of the article in that it provided that
the captain, master or crew member carrying the bag
"shall not be considered to be a diplomatic courier".
22. Paragraph 4, on the other hand, was in fact a de-
parture both from existing practice and from the terms
of article 27 of the 1961 Vienna Convention. It shifted
the spotlight from the member of the mission of the
sending State to the captain, master or crew member.
Whereas article 27, paragraph 7, of the 1961 Vienna
Convention provided only that "the mission may send
one of its members to take possession of the diplomatic
bag directly and freely from the captain of the aircraft",
the proposed text stated that "the receiving State shall
accord to the captain, the master or the authorized mem-
ber of the crew carrying the diplomatic bag the facilities
for free and direct delivery of the diplomatic bag to
members of the diplomatic mission of the sending
State...". Thus the Vienna Convention spoke of the
member of the sending State's mission taking the bag
from the aircraft, while draft article 30 spoke of the cap-
tain, master or crew member delivering the bag to the
member of the mission. By making the captain, master or
crew member an actor, the draft article suggested that he
should be accorded some form of special treatment, de-
spite the fact that paragraph 3 clearly stated that he
"shall not be considered to be a diplomatic courier".
23. The duty of the receiving State should be confined
to assuring the member of the mission, consulate or de-
legation direct and free access to the aircraft or ship for
the purpose of taking possession of the bag. Accord-
ingly, paragraph 4 should be recast to read:

"4. The diplomatic mission, consular post or de-
legation of the sending State may send one of its
members to take possession of the diplomatic bag di-
rectly and freely from the captain, the master or the
authorized member of the crew."

That formulation had the dual advantage of following
very closely the terms of the Vienna Convention and of
focusing the main attention where it belonged, namely
on allowing free and direct access to the aircraft or ship
for the purpose of taking possession of the diplomatic
bag.
24. As to draft articles 31 and 32, the first articles in
part III of the draft, on the status of the diplomatic bag,
he noted the Special Rapporteur's comment that "the
abuse of diplomatic bags has been sufficiently proved in
practice to warrant a more equitable balancing of the
interests of the sending State and the receiving State"
(A/CN.4/374 and Add. 1-4, para. 246). That unfortunate
fact had constantly to be borne in mind when considering

proposals which would supplement or even purport to
clarify existing law. The assimilation of all kinds of
couriers, and especially all kinds of bags, would not help
to put an end to abuse, since such assimilation would re-
sult in greater protection of some categories of bags than
was allowed or required by existing law.
25. As far as the status of the bag was concerned, the
greatest care should be taken not to modify or supple-
ment existing law unless there was a sound legal basis, or
demonstrated practical need, for doing so. It was impor-
tant to remember, as pointed out by the Special Rappor-
teur, that specific aspects of the status of the diplomatic
bag had seldom been dealt with in the domestic law and
treaty practice of States and that the case-law in that area
was very scarce (ibid., para. 249). Accordingly, there was
neither a solid legal basis, nor a crying practical need for
departing from existing conventional regimes. At the
very least, great caution was advisable in the Commis-
sion's approach to the issues dealt with in part III of the
draft.

26. In draft article 31, the requirement set forth in
paragraph 2 regarding a visible indication of an unac-
companied bag's destination and consignee, as well as of
any intermediary points on the route or transfer points,
was apparently designed to facilitate expeditious delivery
of the bag, although the Special Rapporteur's com-
mentary (ibid., paras. 250-273) shed no light on the
matter. He had however, taken particular note of the last
three sentences of paragraph 250 of the fourth report, as
well as the Special Rapporteur's statement that that re-
gulation had been established by practice. He was uncer-
tain about the relationship between paragraph 1 of draft
article 31 and draft article 34, which likewise dealt with
the external markings of the bag, and was also unsure
about the need to include a separate paragraph on
matters which the Special Rapporteur had characterized
as being of a "secondary and technical character" (ibid.,
para. 250) and which did not relate to the bag qua
diplomatic bag. Presumably they applied to any package
dispatched via the mail, by ship or by other means.
27. While he had found nothing in the Special Rappor-
teur's commentary to support the requirement laid down
in paragraph 3 of draft article 31, it was apparent from
that commentary (ibid., para. 268 in fine) that the ques-
tion of the size and weight of the bag had been dealt with
on the basis of reciprocity and State practice. But it was
one thing to say that the size and weight of the bag could
be limited on the basis of reciprocity and quite another to
require States to enter into agreements in that connec-
tion. No special problems had arisen in that area, and
paragraph 3 should therefore be deleted or, at the most,
should provide that the size and weight of the bag could
be limited on the basis of reciprocity. In that regard, the
reference in the report (ibid., para. 270) to the practice in
the United States of America was, in fact, more relevant
to draft article 24, something the Drafting Committee
might wish to bear in mind when it considered the latter
article.

28. In principle he could accept draft article 32, on the
content of the bag, if the second clause of paragraph 2,
relating to the obligation to prosecute and punish any
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person responsible for misuse of the diplomatic bag, was
deleted. The difficulty of verifying the official nature of
the contents of the bag was a graphic illustration of the
difficulty of striking an equitable balance between the
sending State's interest in the confidentiality of its offi-
cial communications and the receiving State's interest in
its internal security—a balance that was slightly different
in the case of the 1961 Vienna Convention on Diplomatic
Relations and the 1963 Vienna Convention on Consular
Relations. The first clause of paragraph 2 of draft article
32 contained a requirement that was not embodied in ar-
ticle 27 of the 1961 Vienna Convention; in his view, it
was a wise addition, since it emphasized the importance
of the sending State's responsibility to take appropriate
measures to prevent the dispatch through its diplomatic
bag of articles other than those referred to in paragraph 1
of draft article 32, and it was consistent with the sending
State's obligation under paragraph 1 of draft article 5.

29. Lastly, paragraph 1 of draft article 32 was a depar-
ture from article 27, paragraph 4, of the 1961 Vienna
Convention, but could be justified on a number of
grounds. First, the use of the word "official", instead of
"diplomatic", was presumably in keeping with the uni-
form approach followed by the Special Rapporteur;
secondly, the addition of "correspondence'' was probably
amply justified by State practice, for the inviolability of
such correspondence was expressly guaranteed under
paragraph 2 of article 27 of the 1961 Vienna Convention.
Again, the addition of the word "exclusively" seemed to
be a constructive change in that it underlined the fact
that the bag should be used to send only those documents
or articles whose nature warranted and required the spe-
cial protection accorded to the diplomatic bag. Fur-
thermore, since the word "official" had been interpreted
in a variety of ways, it seemed a good idea to emphasize
that it should be interpreted restrictively.

30. Mr. USHAKOV questioned the need for draft ar-
ticles 31 and 32. Personally, he was not convinced that
they should be retained. They had, in fact, been ela-
borated before the Commission had provisionally ad-
opted draft article 5 (Duty to respect the laws and regula-
tions of the receiving State and the transit State) and
draft article 3 (Use of terms). Paragraph 1 of draft article
31 was merely a repetition, in another form, of paragraph
2 of draft article 3. As for paragraphs 2 and 3—and the
latter was concerned more with a package constituting a
diplomatic bag not accompanied by diplomatic courier
than with the diplomatic bag itself—they related to
technical matters falling within the purview of postal
regulations and the rules on other methods of dispatch,
rather than the legal status of the diplomatic bag or the
diplomatic courier. Those provisions could, if need be,
find a place in draft article 34, although even then they
would be superfluous. Similarly, in draft article 32, with
merely a few changes in form paragraph 1 did no more
than recast the provisions of paragraph 2 of draft article
3, and paragraph 2 the provisions of paragraph 1 of draft
article 5. Such repetitions, in differing forms, were fraught
with risks regarding interpretation.

31. Draft article 33 could be merged with draft article
30 and the reference it contained to articles 31 and 32

could be deleted if those articles were themselves deleted.
Obviously, the validity of the reference in draft article 33
to articles 35 to 39 would depend on the wording of draft
article 30.

32. In his view, draft article 30 should deal exhaustively
with cases in which the diplomatic bag was entrusted to
the captain of a commercial aircraft or of a merchant
ship. First of all, the text of paragraph 1 should be
amended so as to bring it into line with the corresponding
provisions of the conventions codifying diplomatic law.
It could, for example, be worded:

" 1. A diplomatic bag may be entrusted to the cap-
tain of a commercial aircraft or of a merchant ship
scheduled to arrive at an authorized port of entry. He
shall be provided with an official document indicating
the number of packages constituting the bag, but he
shall not be considered to be a diplomatic courier. By
arrangement with the appropriate authorities of the re-
ceiving State, the mission, consular post or delegation
may send one of its members to take possession of the
bag directly and freely from the captain of the aircraft
of the ship."

In that way, almost all questions concerning the receiving
State were settled. Nevertheless, the question still re-
mained as to whether, in addition to the captain of the
aircraft or ship, the member of the mission, consular
post or delegation should also have an official document
indicating the number of packages constituting the dip-
lomatic bag. It would perhaps be sufficient to specify
that the official document for the captain of the aircraft
or ship would also be delivered to the member of the mis-
sion, consular post or delegation.

33. Another point was that the provisions of the codi-
fication conventions simply covered cases in which a dip-
lomatic bag was entrusted to the captain of a commercial
aircraft or of a merchant ship by the sending State—in
other words, the case of only one destination. But what
happened in those cases, covered by the draft articles sub-
mitted by the Special Rapporteur, in which a mission,
consular post or delegation of the sending State entrusted
to the captain of a commercial aircraft or of a merchant
ship a diplomatic bag intended for the sending State or for
another mission, consular post or delegation elsewhere?
Did the requirement concerning an arrangement with the
appropriate authorities of the receiving State really apply
in that instance? In his view, it could be set forth in draft
article 30 in a separate paragraph, possibly reading:

"By arrangement with the appropriate authorities
of the receiving State, the mission, consular post or de-
legation of the sending State may entrust a diplomatic
bag to the captain of a commercial aircraft or of a
merchant ship scheduled to arrive at an authorized
port of entry."

34. However, the draft would also have to settle that
matter in the case of the transit State, where the situation
was slightly different. A diplomatic bag accompanied by
a diplomatic courier might be passing through the ter-
ritory of a transit State and dispatched from there by an-
other means of transport. On the other hand, a diplo-
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matic bag entrusted to the captain of a commercial
aircraft or of a merchant ship was not supposed to
leave the aircraft or ship: it was supposed to be dis-
patched direct to the destination. If a merchant ship
whose captain was carrying a diplomatic bag entered
the port of a State other than the receiving State, could
that State be regarded as a transit State within the
meaning of draft article 3? The same question might be
asked in the case of a commercial aircraft which landed
in the territory of a State other than the receiving State
but kept the diplomatic bag on board. The difficulty
might be solved by specifying that, in those instances
too, the diplomatic bag was inviolable. Yet if the bag
did not leave the merchant ship or commercial aircraft,
it could not benefit from facilities, nor could the cap-
tain, since the captain was not considered to be a dip-
lomatic courier.

35. Lastly, with reference to paragraph 1 of draft ar-
ticle 30, it was dangerous to specify that an authorized
member of the crew under the command of the captain
of a commercial aircraft or merchant ship could be
employed for the custody and transportation of the dip-
lomatic bag. Who would give such authorization? The
captain had complete authority on a commercial air-
craft or merchant ship. Admittedly, he could designate
a crew member to watch over the diplomatic bag during
the journey, but the authority to do so lay with him
alone. The State as such could entrust the bag only to
the captain of the aircraft or ship. Hence the only per-
son to be mentioned in the paragraph should be the cap-
tain.
36. He had by no means pointed to all of the
problems posed by draft article 30 and therefore urged
the Special Rapporteur to review the article, both in
substance and in form. On the question of form, the
word "master" in the English text, could be replaced
by "captain", so as to employ the expression used in
the corresponding provisions of the conventions on dip-
lomatic law.
37. Mr. CALERO RODRIGUES said that the title of
draft article 30 was somewhat misleading. Paragraphs 1
to 3 did, in fact, deal with the status of the captain of a
commercial aircraft, the master of a merchant ship or an
authorized member of the crew, but paragraph 4 went
much further. Also, it was unnecessary to provide for an
authorized member of the crew to be entrusted with the
bag, even though a limited amount of State practice
could be cited in that connection. For the purposes of the
draft, responsibility in the matter should remain with the
captain or master.
38. Paragraph 4 of draft article 30 was not as clear as
article 27 of the 1961 Vienna Convention on Diplo-
matic Relations or article 35 of the 1963 Vienna
Convention on Consular Relations and he therefore
considered it essential to state in unambiguous terms
that facilities should be accorded to a member of the
diplomatic mission or consular post to enable him to
have access to the aircraft or ship in order to take de-
livery of or to deliver the bag. Possibly a provision to
that effect could be embodied in draft article 33; al-
ternatively, paragraph 4 of draft article 30 should be

reworded to make the position quite clear. Fur-
thermore, paragraph 4 referred solely to access for
members of the diplomatic mission. Presumably consu-
lar officers and members of a delegation were covered
too, but that point could perhaps be referred to the
Drafting Committee.
39. With regard to draft articles 31 and 32, he agreed
that, strictly speaking, and according to the definitions,
a bag without any external markings was not a diplo-
matic bag; but for the sake of clarity, and even at the
risk of repetition, it would be preferable to retain both
articles.
40. Draft article 32 raised a difficult problem, since it
was virtually impossible to verify the contents of the
bag. Nevertheless, he did not think it possible to use
any more precise terminology. So far as the expression
"official use" was concerned, it could of course be
interpreted in several ways. In that connection, he
noted that a diplomatic mission could import or export
whatever it wished simply by applying for exemption
from customs dues: in such cases, the receiving State at
least knew what was entering and leaving its territory,
whereas there was no such guarantee in the case of the
diplomatic bag. In the circumstances, draft article 32
must specify that on no account should the diplomatic
bag contain articles whose export or import was prohib-
ited by the law or controlled by the quarantine regula-
tions of the receiving State. Lastly, the second clause of
paragraph 2, relating to prosecution and punishment of
any person responsible for misuse of the bag, was un-
necessary.

The meeting rose at 1 p.m.
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