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immunity from the criminal jurisdiction of the transit
State was confined to acts performed in the exercise
of his functions. Paragraphs 2 and 3 could remain
unchanged. Apart from the necessary drafting
changes, paragraph 4 should also contain a provision
stating that the diplomatic courier might be requested
to give written evidence. The word "Any" at the
beginning of paragraph 5 should be replaced by the
word "The".
16. In conclusion, he thanked members of the Com-
mission for their helpful and constructive criticism
and suggestions and proposed that draft articles 23
and 36 to 43 should be referred to the Drafting
Committee, which should try to consider draft article
23 before the end of the current session.
17. The CHAIRMAN thanked the Special Rappor-
teur for his statement and for his proposals with
regard to particular articles. The Special Rapporteur
would undoubtedly agree that the Drafting Commit-
tee's consideration of the articles should be based on
all the views expressed during the debate and on his
proposals and that it should make such changes as it
might consider appropriate. The Drafting Committee
should also bear in mind the Commission's decision
that draft articles 28 and 29 should be reviewed in the
light of the conclusion reached with regard to draft
article 23.
18. Mr. SUCHARITKUL said he was not sure that
the Drafting Committee would have time to consider
draft article 23 at the current session, as the Special
Rapporteur has suggested, without detriment to the
urgent consideration of other topics.
19. Mr. CALERO RpDRIGUES, speaking as
Chairman of the Drafting Committee, said that,
without prejudice to any work it might have to do on
the topic of "Jurisdictional immunities of States and
their property", the Drafting Committee would make
every effort to deal with draft article 23 at the current
session, so that articles 1 to 35 might be submitted in
their entirety to the General Assembly at its fortieth
session.
20. The CHAIRMAN suggested that draft articles
23 and 36 to 43 should be referred to the Drafting
Committee on the understanding that draft article 23
would be considered at the current session if that
were possible without prejudice to the consideration
of other topics.

It was so agreed.9

The meeting rose at 1.05 p.m.

9 For consideration of draft article 23 as proposed by the Draft-
ing Committee, see 1930th meeting, paras. 27-49.

McCaffrey, Mr. Ogiso, Mr. Pirzada, Mr. Razafin-
dralambo, Mr. Reuter, Mr. Riphagen, Sir Ian Sin-
clair, Mr. Sucharitkul, Mr. Thiam, Mr. Ushakov,
Mr. Yankov.
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DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR3

ARTICLE 19 (Ships employed in commercial service)
and

ARTICLE 20 (Arbitration)*
SEVENTH REPORT OF THE SPECIAL RAPPORTEUR and

ARTICLES 21 to 28

1. The CHAIRMAN recalled that, at its previous
session, the Commission had decided4 to resume at
the present session its consideration of draft articles
19 and 20, which completed part III of the draft
articles on jurisdictional immunities of States and
their property.
2. Draft article 19, submitted by the Special Rap-
porteur in his sixth report (A/CN.4/376 and Add.l
and 2, paras. 232-233), consisted of two alternatives,
A and B. At the conclusion of the Commission's
debate, the Special Rapporteur withdrew alternative
A and submitted the following revised text5 of article
19:

* Resumed from the 1841st meeting (Yearbook ... 1984, vol. I,
pp. 156 et seq.).

1 Reproduced in Yearbook ... 1984, vol. 11 (Part One).
2 Reproduced in Yearbook ... 1985, vol. II (Part One).
3 The texts of the draft articles considered by the Commission at

its previous sessions are reproduced as follows:
Part I of the draft: (a) article 1, revised, and commentary

thereto adopted provisionally by the Commission: Yearbook ...
1982, vol. II (Part Two), pp. 99-100; (b) article 2: ibid., pp. 95-96,
footnote 224; texts adopted provisionally by the Commission—
paragraph 1 (a) and commentary thereto: ibid., p. 100; paragraph
1 (g) and commentary thereto: Yearbook ... 1983, vol. II (Part
Two), pp. 34-35; (c) article 3: Yearbook ... 1982, vol. II (Part Two),
p. 96, footnote 225; paragraph 2 and commentary thereto adopted
provisionally by the Commission: Yearbook ... 1983, vol. II (Part
Two), pp. 35-36; (d) articles 4 and 5: Yearbook ... 1982, vol. II
(Part Two), p. 96, footnotes 226 and 227.

Part II of the draft: (e) article 6 and commentary thereto
adopted provisionally by the Commission: Yearbook ... 1980,
vol. II (Part Two), pp. 142 et seq.; (f) articles 7, 8 and 9 and
commentaries thereto adopted provisionally by the Commission:
Yearbook ... 1982, vol. II (Part Two), pp. 100 et seq.; (g) article 10
and commentary thereto adopted provisionally by the Commis-
sion: Yearbook ... 1983, vol. II (Part Two), pp. 22 et seq.

Part III of the draft: (h) article 11: Yearbook ... 1982, vol. II
(Part Two), p. 95, footnote 220; revised texts: ibid., p. 99, footnote
237, and Yearbook ... 1984, vol. II (Part Two), p. 59, footnote 200;
(/) article 12 and commentary thereto adopted provisionally by the
Commission: Yearbook ... 1983, vol. II (Part Two), pp. 25 et seq.;
(y) articles 13 and 14 and commentaries thereto adopted provi-
sionally by the Commission: Yearbook ... 1984, vol. II (Part Two),
pp. 63 et seq.; {k) article 15 and commentary thereto adopted pro-
visionally by the Commission: Yearbook ... 1983, vol. II (Part
Two), pp. 36-38; (/) articles 16, 17 and 18 and commentaries
thereto adopted provisionally by the Commission: Yearbook ...
1984, vol. II (Part Two), pp. 67 et seq.

4 Yearbook ... 1984, vol. II (Part Two), p. 59, para. 205.
5 A/CN.4/L.380.
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Article 19. Ships employed in commercial service

1. Unless otherwise agreed between the States concerned, a State
which owns, possesses, employs or operates a ship in commercial
service cannot invoke immunity from the jurisdiction of a court of
another State in a proceeding relating to the commercial operation of
that ship and cargo, whether the proceeding is instituted against its
owner or operator or otherwise, provided that, at the time when the
cause of action arose, the ship and cargo belonging to that State were
in use or intended for use for commercial purposes.

2. Paragraph 1 does not apply to:

(a) warships or ships operated or employed by a State in gov-
ernmental service;

(b) cargo belonging to a State which is destined for non-com-
mercial use.

3. Draft article 20, also submitted by the Special
Rapporteur in his sixth report (ibid., para. 256), read
as follows:

Article 20. Arbitration

1. If a State agrees in writing with a foreign natural or juridical
person to submit to arbitration a dispute which has arisen, or may
arise, out of a civil or commercial matter, that State is considered to
have consented to the exercise of jurisdiction by a court of another
State on the territory or according to the law of which the arbitration
has taken or will take place, and accordingly it cannot invoke
immunity from jurisdiction in any proceedings before that court in
relation to:

(a) the validity or interpretation of the arbitration agreement;
(b) the arbitration procedure;

(c) the setting aside of the awards.

2. Paragraph 1 has effect subject to any contrary provision in the
arbitration agreement, and shall not apply to an arbitration agree-
ment between States.

4. He then invited the Special Rapporteur to intro-
duce his seventh report (A/CN.4/388), which con-
tained draft articles 21 to 24 and 25 to 28, constitut-
ing parts IV and V of the draft, respectively, as
follows:

PART IV

STATE IMMUNITY IN RESPECT OF PROPERTY
FROM ATTACHMENT AND EXECUTION

Article 21. Scope of the present part

The present part applies to the immunity of one State in respect of
State property, or property in its possession or control or in which it
has an interest, from attachment, arrest and execution by order of a
court of another State.

Article 22. State immunity from attachment and execution

1. In accordance with the provisions of the present articles, State
property, or property in the possession or control of a State, or
property in which a State has an interest, is protected by the rule of
State immunity from attachment, arrest and execution by order of a
court of another State, as an interim or precautionary pre-judgment
measure, or as a process to secure satisfaction of a final judgment of
such a court, unless:

(a) the State concerned has consented to such attachment, arrest
or execution against the property in question; or

(b) the property is in use or intended for use by the State in
commercial and non-governmental service; or

(c) the property, being movable or immovable, intellectual or
industrial, is one in respect of which it is the object of the proceeding
to determine the question of ownership by the State, its possession or
use, or any right or interest arising for the State by way of succes-
sion, gift or bona vacantia; or

(d) the property is identified as specifically allocated for satis-
faction of a final judgment or payment of debts incurred by the
State.

2. A State is also immune in respect of its property, or property
in its possession or control or in which it has an interest, from an
interim or final injunction or specific performance order by a court of
another State, which is designed to deprive the State of its enjoy-
ment, possession or use of the property or other interest, or otherwise
to compel the State against its will to vacate the property or to
surrender it to another person.

Article 23. Modalities and effect of consent
to attachment and execution

1. A State may give its consent in writing, in a multilateral or
bilateral treaty or in an agreement or contract concluded by it or by
one of its agencies with a foreign person, natural or juridical, not to
invoke State immunity in respect of State property, or property in its
possession or control or in which it has an interest, from attachment,
arrest and execution, provided that the property in question, movable
or immovable, intellectual or industrial:

(a) forms part of a commercial transaction or is used in connec-
tion with commercial activities, or is otherwise in use for non-public
purposes unconnected with the exercise of governmental authority of
the State; and

(b) is identified as being situated in the territory of the State of
the forum.

2. The effect of paragraph 1 is further limited by the provisions
of article 24.

Article 24. Types of State property permanently immune
from attachment and execution

1. Notwithstanding article 23 and regardless of consent or waiver
of immunity, the following property may not be attached, arrested or
otherwise taken in forced execution of the final judgment by a court
of another State:

(a) property used or intended for use for diplomatic or consular
purposes or for the purposes of special missions or representation of
States in their relations with international organizations of universal
character internationally protected by inviolability; or

(b) property of a military character, or used or intended for use
for military purposes, or owned or managed by the military authority
or defence agency of the State; or

(c) property of a central bank held by it for central banking
purposes and not allocated for any specified payments; or

(a) property of a State monetary authority held by it for mon-
etary and non-commercial purposes and not specifically earmarked
for payments of judgment or any other debts; or

(e) property forming part of the national archives of a State or of
its distinct national cultural heritage.

2. Nothing in paragraph 1 shall prevent a State from undertak-
ing to give effect to the judgment of a court of another State, or from
consenting to the attachment, arrest or execution of property other
than the types listed in paragraph 1.

PART V

MISCELLANEOUS PROVISIONS

Article 25. Immunities of personal sovereigns
and other heads of State

1. A personal sovereign or head of State is immune from the
criminal and civil jurisdiction of a court of another State during his
office. He need not be accorded immunity from its civil and admin-
istrative jurisdiction:

(a) in a proceeding relating to private immovable property situ-
ated in the territory of the State of the forum, unless he holds it on
behalf on the State for governmental purposes; or

(b) in a proceeding relating to succession to movable or immov-
able property in which he is involved as executor, administrator, heir
or legatee as a private person; or

(c) in a proceeding relating to any professional or commercial
activity outside his sovereign or governmental functions.
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2. No measures of attachment or execution may be taken in
respect of property of a personal sovereign or head of State if they
cannot be taken without infringing the inviolability of his person or of
his residence.

Article 26. Service of process and judgment
in default of appearance

1. Service of process by any writ or other document instituting
proceedings against a State may be effected in accordance with any
special arrangement or international convention binding on the forum
State and the State concerned or transmitted by registered mail
requiring a signed receipt or through diplomatic channels addressed
and dispatched to the head of the Ministry of Foreign Affairs of the
State concerned.

2. Any State that enters an appearance in proceedings cannot
thereafter object to non-compliance of the service of process with the
procedure set out in paragraph 1.

3. No judgment in default of appearance shall be rendered
against a State except on proof of compliance with paragraph 1
above and of the expiry of a period of time which is to be reasonably
extended.

4. A copy of any judgment rendered against a State in default of
appearance shall be transmitted to the State concerned through one
of the channels as in the case of service of process, and any time for
applying to have the judgment set aside shall begin to run after the
date on which the copy of the judgment is received by the State
concerned.

Article 27. Procedural privileges

1. A State is not required to comply with an order by a court of
another State compelling it to perform a specific act or to refrain
from specified action.

2. No fine or penalty shall be imposed on a State by a court of
another State by way of committal in respect of any failure or refusal
to disclose or produce any document or other information for the
purposes of proceedings to which the State is a party.

3. A State is not required to provide security for costs in any
proceedings to which it is a party before a court of another
State.

Article 28. Restriction and extension
of immunities and privileges

A State may restrict or extend with respect to another State the
immunities and privileges provided for in the present articles to the
extent that appears to it to be appropriate by reason of reciprocity,
or conformity with the standard practice of that other State, or the
necessity for subsequent readjustments required by treaty, convention
or other international agreement applicable between them.

5. Mr. SUCHARITKUL (Special Rapporteur) said
that the urgency of the topic had increased as a result
of recent legislation enacted in various countries.
Commenting on the progress of the work, he re-
minded the Commission that, in part I of the draft,
article 1 had been adopted, and also part of article 2.
The definitions of the terms "territorial State" and
"foreign State", in paragraph 1 (d) and (e) of article 2
had been withdrawn, and the expressions "one State"
and "another State" would be used instead. The
Commission would have to re-examine the remaining
provisions of article 2, and in particular the need for
a definition of the term "jurisdiction", possibly at its
next session. Paragraph 2 of draft article 3 had been
adopted, but not paragraph 1. Although the defini-
tion of the term "foreign State" had been withdrawn,
one member still considered that it would be useful to
refer expressly, in the interpretative provisions, to the
component elements of a foreign State. The Commis-
sion would have to revert to draft article 4 before

referring it to the Drafting Committee, since it might
be necessary to add another subparagraph to cover
internationally protected persons under the 1973
Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons,
including Diplomatic Agents.6 Draft article 5 would
also have to be reconsidered.
6. In part II of the draft, article 6 had already been
provisionally adopted, but it had subsequently been
decided that some change was required in the light of
the amendment to article 1. On the basis of informal
suggestions made to him, he would suggest that para-
graph 1 of article 6 be reworded to read :

" 1 . A State is immune in respect of itself and
its property from the jurisdiction of the courts of
another State to the extent and subject to the
limitations specified in the provisions of the pres-
ent articles."

The Drafting Committee would have to consider
whether paragraph 2 of article 6 should be retained
as worded or deleted. In article 7, the brackets
around the words "under article 6" would be
removed if article 6 were amended and adopted.
Articles 8, 9 and 10, the remaining articles in part II,
had been provisionally adopted, although one rep-
resentative in the Sixth Committee of the General
Assembly had proposed that, in article 9, paragraph
2, the words "the sole purpose" should be replaced
by "the purpose, inter alia" (see A/CN.4/L.369, para.
190).

7. In part III of the draft, the Commission had
adopted articles 12 to 18 on first reading. A proposal
that a provision on territorial connections should be
added to article 12 would be considered on second
reading. The Commission had been about to adopt
paragraph 2 of article 11, but that provision had not
been referred to the Drafting Committee; it would
therefore be in order to refer the article as a whole to
the Drafting Committee at the current session.
8. Draft article 19, which had been discussed in
detail at the previous session, had not been referred
to the Drafting Committee because one member had
not been ready to take part in the discussion. In his
sixth report (A/CN.4/376 and Add.l and 2, paras.
232-233), he had proposed two alternative texts for
article 19, alternative A being close to English law
and alternative B closer to the 1926 Brussels Conven-
tion7 and the 1972 European Convention on State
Immunity.8 It had been considered, however, that
both drafts reflected unduly the legal principles of
English and United States law, which used somewhat
esoteric terms such as "suits in admiralty" or "ac-
tions in rem and in personam". Those expressions had
therefore been deleted in the revised text of article 19
submitted to the Commission.

* United Nations, Treaty Series, vol. 1035, p. 167.
7 International Convention for the Unification of Certain Rules

relating to the Immunity of State-owned Vessels (Brussels, 10 April
1926) and Additional Protocol (Brussels, 24 May 1934) (League of
Nations, Treaty Series, vol. CLXXVI, pp. 199 and 215; repro-
duced in United Nations, Materials on Jurisdictional Immunities of
States and their Property (Sales No. E/F.81.V.10), pp. 173 et
seq.).

8 Council of Europe, European Convention on State Immunity
and Additional Protocol (1972), European Treaty Series (Stras-
bourg), No. 74 (1972).
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9. Article 19 provided for a very important excep-
tion relating to maritime trade. The whole area of
jurisdictional immunities had been involved in ship-
ping since the classic case, The Schooner "Exchange"
v. McFaddon and others in 1812 (ibid., para. 136). All
the British cases cited in the sixth report (ibid., paras.
149-153) related to shipping and the less qualified
concept of immunity, as recognized in the United
Kingdom in The "Parlement beige" (1980), The
"Porto Alexandre" (1920) and The "Cristina" (1938),
and by the Supreme Court of the United States of
America in Berizzi Brothers Co. v. SS "Pesaro" in
1926 (ibid., para. 157). The change had come about
as far back as 1922, when a British Admiralty judge
had proposed the abolition of jurisdictional immun-
ities in the case of public vessels, particularly where
their commercial activities were concerned. That pro-
posal had subsequently been adopted by treaty. The
substance of the exception was therefore not in dis-
pute, but the drafting might require attention and he
trusted that the article would be referred to the
Drafting Committee as soon as possible.

10. Draft article 20 dealt with arbitration, not of
the international or governmental kind, but arbitra-
tion as provided for under various government or
State contracts. It was, in a sense, international com-
mercial arbitration, but international only in that the
other party was not a national of the State that had
agreed to the arbitration. A foreign element was thus
involved. The materials cited in the sixth report (ibid.,
paras. 247-253) covered judicial practice, governmen-
tal practice, national legislation, and international
and regional conventions. In that connection, he
drew attention to article 12 of the 1972 European
Convention on State Immunity, reproduced in the
sixth report (ibid., para. 251).

11. Provisions in treaties, such as the 1923 Protocol
on Arbitration Clauses9 and the 1958 Convention on
the Recognition and Enforcement of Foreign Arbi-
tral Awards,10 had led him to the conclusion that
consent to the exercise of jurisdiction must be implied
where a State had agreed in writing with a foreign
natural or juridical person to submit to arbitration a
dispute which had arisen or might arise out of a civil
or commercial matter. One objection to that prop-
osition had apparently been made on the mistaken
assumption that arbitration within the terms of ar-
ticle 20 was to be regarded as an alternative to inter-
national judicial settlement. Article 20 was not con-
cerned with arbitration in that sense at all, but solely
with consent of a State to submit to the jurisdiction
of a court of another State, consent which was
implied when the former State agreed to submit to
arbitration a dispute arising out of a civil or commer-
cial matter.
12. Turning to his seventh report (A/CN.4/388), he
expressed gratitude to those members of the Commis-
sion who had supplied him with legal materials from
their national legislation and thanked the Secretariat
for its assistance. Although many members of the
Commission thought that it would be better to con-
centrate on immunities of States and leave aside, for

' League of Nations, Treaty Series, vol. XXVII, p. 157.
10 Signed at New York on 10 June 1958 (United Nations, Treaty

Series, vol. 330, p. 38); hereinafter referred to as "1958 New York
Convention".

the time being, the question of immunities from
attachment and execution, he considered that, during
the course of the study, the Commission would neces-
sarily come upon the property aspects of immunity in
a number of instances. He had followed the sugges-
tion that he should borrow the definition of State
property given in the draft articles which later
became the 1983 Vienna Convention on Succession
of States in Respect of State Property, Archives and
Debts.11 He had incorporated that definition in draft
article 2, paragraph 1 (/), which read:

(f) "State property" means property, rights
and interests which are owned by a State according
to its internal law;

13. That statement might raise another question,
especially in regard to property taken in violation of
the generally accepted principles of international law,
such as property expropriated without compensation.
It was not possible at the present stage of the study,
however, to deal with the question of the legality of
conflicting claims under different legal systems in
regard to proprietary rights or the constitutionality
of seizure of property under private or, for that mat-
ter, public international law. That question had
arisen in connection with the Hong Kong Aircraft
case (1953) and the seizure of vessels in Juan Ysmael
& Co. Inc. v. Government of the Republic of Indonesia
(1954) (see A/CN.4/376 and Add.l and 2, para. 150
and footnote 145). The connection between State
property and State immunity was clearly discernible
in the dictum of Lord Atkin in The "Cristina", which
was cited in his seventh report (A/CN.4/388, para. 6):
the "specific property" referred to by Lord Atkin was
more in the nature of specific performance than of a
proprietary right. Furthermore, article 7, paragraph
2, of the draft, contained a provision on which State
property appeared to have had an important bear-
ing.

14. In another, entirely separate, connection, prop-
erty came into direct contact with jurisdictional
immunities of States inasmuch as States were also
immune from attachment, arrest and execution by
order of a court of another State under part IV of the
draft, not only in respect of State property, but also
invariably in respect of property in their possession
or control or in which they had an interest.
15. In yet another connection, there were several
specified areas under part III of the draft in which the
question of property arose. For instance, questions of
ownership, possession and use of property situated in
the State of the forum might, in appropriate circum-
stances, be determined by the forum rei sitae, or court
of the State where the property was situated, without
any claim of State immunity, as provided in article
15. Similarly, proceedings relating to intellectual or
industrial property which enjoyed legal protection in
the State of the forum would not be barred by the
rule of State immunity.

16. Referring next to individual draft articles, he
observed that article 21, though not perhaps strictly
necessary, served a useful purpose in that it provided
an indication of the scope of part IV of the draft and
marked the transition from part HI to part IV. As he

"A/CONF.117/14.
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had emphasized (ibid., paras. 15-17), certain distinc-
tions had to be maintained between immunity from
attachment and execution, on the one hand, and
immunity from judicial jurisdiction, on the other.
Jurisdiction was normally understood to refer to the
power to adjudicate or settle disputes by adjudica-
tion, but immunity from attachment and execution
related more specifically to immunities of States in
respect of their property from pre-judgment attach-
ment and arrest as well as from execution of the
judgment rendered. That distinction emerged clearly
from jurisprudence, particularly in regard to waiver,
because waiver of immunity from jurisdiction did not
automatically entail waiver of immunity from execu-
tion. In that connection, he had referred (ibid.,
para. 17) to Duff Development Company Ltd. v. Gov-
ernment of Kelantan and another (1924) and Dexter &
Carpenter, Inc. v. Kunglig Jarnvdgsstyrelsen et al.
(1930), which showed that immunity from jurisdic-
tion and immunity from attachment were not inter-
connected and, as the Court of Appeal of Aix-en-
Provence had observed in Socifros v. USSR (1938),
waiver of the one had never entailed loss of the right
to invoke the other before French courts (ibid.).
17. Some linkage between immunity from attach-
ment and execution and immunity from jurisdiction
had, however, been seen in a number of instances. In
his writings, C. F. Gabba had supported absolute
immunity from jurisdiction for the reasons cited in
the seventh report (ibid., para. 20). That was one view
of the linkage, but there was also another, which
regarded the exercise of jurisdiction as leading to the
power to execute. Thus, in the Socobelge case (1951),
the court had rejected immunity from execution once
jurisdiction had been exercised on the merits, on the
grounds cited in the seventh report (ibid., para. 22).
That view had been reflected in the conclusion of the
Avocat general in an earlier Belgian case that the
power to proceed to forced execution was but a
consequence of the power to exercise jurisdiction;
and it was further reflected in the case-law of certain
countries, such as Switzerland.
18. A further question was whether there should be
immunity from execution, attachment or seizure aris-
ing under or pursuant to an executive order or legis-
lative decree. Although the type of cases covered by
such orders or decrees would be beyond the scope of
the present study, they raised an interesting point
which should perhaps be pursued later.
19. Draft article 22 covered immunity from seizure
to found jurisdiction, immunity from pre-judgment
attachment and immunity from execution. The prin-
ciples of immunity from attachment, arrest and ex-
ecution flowed from the same principle as did juris-
dictional immunity, namely par in par em imperium
non habet, and were thus founded on the principles of
the independence and sovereign equality of States.
Like jurisdictional immunity, a degree of immunity
from attachment was linked to the question of con-
sent.

20. In his seventh report, he had examined
national legislation on the matter, noting inter alia
that the two Italian decree laws of 1925 and 1926
were declaratory of existing customary law on
immunity from execution and attachment (ibid.,
paras. 49-51), as was article 61 of the Fundamentals

of Civil Procedure of the USSR and the Union
Republics (ibid., para. 52). The question of reci-
procity had been dealt with in both cases, though
somewhat differently. He had also examined the
relevant legislation of Canada, the Netherlands,
Norway, Pakistan, the United Kingdom, the United
States and Yugoslavia.
21. With regard to international and regional con-
ventions, he drew attention in particular to article 23
of the 1972 European Convention on State Immunity
(ibid., para. 65), and referred to other multilateral
treaties (ibid., para. 68). The 1926 Brussels Conven-
tion contained an interesting provision relating to
proceedings in rem, which provided that certain spe-
cified ships and cargoes were immune from attach-
ment, arrest and execution (ibid., para. 69). Similar
provisions were to be found in the other specialized
conventions mentioned (ibid., para. 70).
22. A number of bilateral treaties dealt with im-
munity from attachment and the question had
assumed considerable importance in certain recent
cases involving the bank accounts of embassies. It
had caused concern to Governments, particularly
those represented in the Asian-African Legal Consul-
tative Committee. That was because the cost of estab-
lishing immunity from jurisdiction and from attach-
ment could be exorbitant. Case-law on the question
of bank accounts was extremely interesting. In the
Federal Republic of Germany, the courts had de-
cided that the assets of embassies, including bank
accounts, if used for the running of the embassy,
were exempt from attachment. A case involving the
Embassy of the United Republic of Tanzania in the
United States of America, however, had gone the
other way. The leading case was Alcom Ltd. v.
Republic of Colombia, decided in 1984 by the United
Kingdom House of Lords. He had referred at the
previous session to the judgment of Lord Diplock in
that case.12 He had been pleased to learn that a case
decided recently in the United States might throw
further light on the matter and that Congress was
considering the possibility of enforcement through
diplomatic channels, rather than through the
national courts. It was an area in which international
opinion seemed to favour more absolute and less
qualified immunity.
23. Consent to attachment and execution, dealt
with in draft article 23, was normally expressed in
writing, either in multilateral treaties or in bilateral
agreements. In his seventh report (ibid., paras. 92 et
seq.), he had cited examples of treaties concluded by
States with widely different structures. He had also
given examples of government practice, which
showed that consent was often tailor-made. The case-
law on waiver of immunity or on expression of con-
sent did not indicate the ways in which consent could
be validly expressed.
24. Draft article 24, which imposed certain limita-
tions on the effectiveness of consent, was designed to
protect States that might unwittingly have agreed in
writing to allow their embassies or diplomatic prem-
ises to be seized, without realizing the extent of the
resultant disruption of their diplomatic relations.
There were certain types of property whose seizure

12 Yearbook ... 1984, vol. I, p. 112, 1833rd meeting, para. 9.
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might conceivably cause outbreak of hostilities. The
character of property could change, however, so that
diplomatic premises, for instance, might cease to be
diplomatic premises, although that would be a rare
occurrence. He had also referred in his seventh report
(ibid., paras. 105 et seq.) to various types of un-
attachable State property, such as property of a mili-
tary nature or under the control of defence agencies.
There were at least five categories of property that
were immune from attachment and execution and
they were listed in paragraph 1 of article 24.
25. Part V of the draft consisted of articles 25 to 28,
which were self-explanatory and could perhaps be
referred to the Drafting Committee for consideration
at the next session.
26. He suggested that the Commission should
consider articles 19 and 20 forthwith, so that they
could be referred to the Drafting Committee as soon
as possible. Articles 21 to 24 should also be referred
to the Drafting Committee at the current session if
possible.
27. Mr. MCCAFFREY said that he had spoken at
the previous session13 on draft article 19 as originally
submitted (A/CN.4/376 and Add. 1 and 2, paras. 232-
233). His conclusion then had been that he was pre-
pared to support an article of that nature. He had
also stressed the importance of referring the article to
the Drafting Committee without delay, so that action
could be taken on it.
28. The new draft article 19 now before the Com-
mission went in the right direction. At the same time,
he suggested that the Drafting Committee should
examine the wording with a view to eliminating cer-
tain redundancies. In paragraph 1, reference was
made to a ship "in commercial service". Then the
same paragraph mentioned a proceeding relating to
"the commercial operation" of the ship. Finally, the
concluding words of the paragraph were "intended
for use for commercial purposes". The Drafting
Committee should examine whether all those three
references to the commercial element were really
necessary.

29. Moreover, in view of the emphasis in para-
graph 1 on the commercial character of the service
performed by the ships in question, it did not seem
necessary to provide for a specific exception relating
to warships and ships in governmental service in
paragraph 2 (a).
30. He was aware that draft article 20, dealing with
arbitration, was modelled on article 12 of the 1972
European Convention on State Immunity (ibid.,
para. 251). He would revert to article 20 at greater
length at the next meeting. At the present stage, he
only wished to raise a question concerning the intro-
ductory provision of paragraph 1, stating that, where
a State had agreed in writing to submit a civil or
commercial dispute to arbitration, it was considered
to have consented to the exercise of jurisdiction by "a
court of another State" on whose territory or in
accordance with whose law the arbitration had taken
place or would take place. His question related to the
position with regard to a State other than that in
which arbitration had been contemplated. In such

13 Ibid., pp. 160-161, 1841st meeting, paras. 25-30.

other State, would the State that had agreed to arbi-
tration be immune from being held to that agree-
ment?

Co-operation with other bodies (continued)*

[Agenda item 11]

STATEMENT BY THE OBSERVER FOR THE EUROPEAN
COMMITTEE ON LEGAL CO-OPERATION

31. The CHAIRMAN welcomed Mr. Albanese,
Deputy Director of the Legal Division of the Council
of Europe, Observer for the European Committee on
Legal Co-operation, and invited him to address the
Commission on the Committee's activities during the
past year.
32. Mr. ALBANESE (Observer for the European
Committee on Legal Co-operation) said that, in Nov-
ember 1984, Sir Ian Sinclair had made an interesting
statement to the European Committee on the work of
the Commission. The Committee had been particu-
larly interested in the draft articles on jurisdictional
immunities of States and their property, because it
had itself prepared the European Convention on
State Immunity, which had entered into force on 11
June 1976 and was at present binding on six States. It
should be noted that an Additional Protocol to that
Convention had entered into force on 22 May 1985
and had been ratified by Austria, Belgium, Cyprus,
the Netherlands and Switzerland.14

33. That optional Protocol made provision for two
specific European procedures for the settlement of
disputes arising from the application of the Conven-
tion. The first related to applications submitted by
private persons against a State which did not comply
with a judgment rendered against it. Such persons
could apply to the competent court of the State
against which the judgment had been rendered,
requesting the court to decide whether the judgment
had to be executed in accordance with the Conven-
tion. They could also apply to the European Tribunal
set up under the Protocol, provided that the State
against which the judgment had been given was a
party to the Protocol and had accepted the procedure
in question. It was in fact open to a State, by making
a declaration, to limit the application of the Protocol
to proceedings between States, but none of the five
States which had ratified the Protocol had done so.
The Tribunal was required to decide whether the
judgment had to be executed, without examining it as
to the merits of the case. The second procedure dealt
with inter-State disputes relating to the interpretation
or application of the Convention in relations between
parties to the Protocol. Such disputes could be
brought before the European Tribunal, whose juris-
diction was compulsory, since a dispute could be
submitted to it not only under a compromis, but also
by a unilateral application.

34. The European Tribunal consisted of the mem-
bers of the European Court of Human Rights and
was presided over by the President of that Court. Its
secretariat was provided by the Registry of the Euro-
pean Court. The Tribunal adopted its own rules of

* Resumed from the 1908th meeting.
14 See footnote 8 above.
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procedure. When a case was submitted to it by a
private individual, a seven-member division was
formed which had to include a member of the Tri-
bunal who was a national of the State against which
the judgment had been rendered and a member who
was a national of the forum State. The other mem-
bers were chosen by lot. If a State which was not a
member of the Council of Europe acceded to the
Convention and its Protocol, the composition of the
Tribunal had to be broadened to include a member
designated by that State, with the consent of the
Council of Ministers, for a period of nine years.
When an inter-State dispute was submitted to the
Tribunal, the members who were nationals of the
States parties to the dispute had to be included in the
division hearing the case. If the dispute raised a
serious issue relating to the interpretation of the
Convention or the Protocol, the division could decide
not to proceed with the case and transfer it to the
European Tribunal sitting in plenary session. That
procedure was compulsory if the settlement of the
case was likely to lead to a conflict with an earlier
decision of a division or of the plenary Tribunal. The
decisions of the Tribunal were taken by a majority of
the members present; the reasons had to be stated,
there was no right of appeal and the decisions had
binding force.
35. He also drew attention to the finalization of the
draft European convention on recognition of the
legal personality of international non-governmental
organizations. The purpose of that draft was to facil-
itate the work of those organizations at the interna-
tional level, in view of their importance and their
contribution to furthering the objectives of the Coun-
cil of Europe. The expression "international non-
governmental organizations" had not been defined,
but the preamble and article 1 of the draft showed
that they were organizations, foundations or other
private institutions which satisfied the requirements
of that article, which carried on an activity useful to
the international community, in particular in the
scientific, cultural, philanthropic, public health and
educational fields, and which contributed to the ful-
filment of the purposes and principles of the United
Nations and of the Council of Europe.

36. Many international non-governmental organiz-
ations, though set up in one State, had an inter-
national vocation, so that when carrying on their
activities in other States they were faced with the
problem of recognition of their legal personality. To
establish their legal personality in those States they
had to set in motion a recognition procedure. That
was particularly difficult when the organization's
headquarters was movable, that was to say when it
depended on the residence of its president or sec-
retary-general. In order to overcome that difficulty,
article 2 of the draft convention provided that the
legal personality and capacity of an organization, as
recognized in the contracting State of its statutory
headquarters, would be automatically recognized in
the other contracting States. However, if any restric-
tions, limitations or special procedures dictated by an
essential public interest applied to the exercise of the
rights deriving from the organization's legal capacity
under the laws of the State which had recognized that
capacity, they would also apply in the other contract-
ing States.

37. For an international non-governmental organ-
ization's legal personality and capacity to be recog-
nized abroad, it must have a non-profit-making pur-
pose of international utility as described in the
preamble to the draft, must have been set up by an
instrument governed by the internal law of a con-
tracting State—which excluded public entities—must
carry on effective activities in at least two States, and
must have its statutory headquarters in the territory
of a contracting State and its working headquarters
in that States or another contracting State. If those
conditions were met, the legal personality of the
organization had to be recognized by the other con-
tracting States. Nevertheless, an organization could
be denied legal personality if its object, purpose
or activities effectively carried on conflicted with
national security, public safety, public order, the
prevention of crime, the protection of health and
public morals or the protection of the rights and
freedoms of others, or jeopardized relations with
another State or the maintenance of international
peace and security. The Council of Ministers was
examining the draft convention, which had received a
favourable opinion from the Parliament of the Coun-
cil of Europe.
38. As in the past, the other activities of the Com-
mittee relating to public international law had been
concentrated in the Committee of Experts on Public
International Law. That Committee had two main
tasks: to study specific problems of public interna-
tional law which lent themselves to action at the
regional level, and to carry out exchanges of views
and information on the activities of other inter-
national bodies, so that the States members of the
Council of Europe could adopt common positions.
Among other specific problems of public interna-
tional law was the question of the exercise of a gain-
ful occupation by members of the family of the staff
of diplomatic missions and consular posts—a subject
on which model clauses would be drafted.
39. A comparative study was being prepared on the
means by which member States expressed their will to
be bound by a treaty and on the national procedures
applicable. That study, which dealt with national
procedures as found not only in the laws, but also in
the constitutional and parliamentary practice of
States, should make it possible to reflect on the best
means of applying the conventions prepared within
the Council of Europe.

40. Lastly, he drew attention to a study on reci-
procity in the application of the 1961 Vienna Con-
vention on Diplomatic Relations and the 1963
Vienna Convention on Consular Relations. Three
important matters had already been the subject of
exchanges of views and information within the Com-
mittee of Experts: the process of drawing up multi-
lateral treaties, on the basis of the questionnaire pre-
pared by the Secretary-General of the United
Nations; the 1983 Vienna Convention on Succession
of States in Respect of State Property, Archives and
Debts;15 and the draft international convention
against the recruitment, use, financing and training
of mercenaries, which was under preparation by an
ad hoc committee of the United Nations. At its next

A/CONF. 117/14.
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meeting, the Committee of Experts was to hold an
exchange of views and information on the prepara-
tion of the conference that was to meet in Vienna in
1986 to study the question of treaties concluded
between States and international organizations or
between international organizations.
41. By holding such consultations, the European
Committee on Legal Co-operation was doing useful
work not only for the States members of the Council
of Europe, but also for the international community
as a whole, since those regional activities were bound
to facilitate the work of the United Nations. It was in
that spirit that the Committee approached the prob-
lems of public international law; in doing so, it gave
expression to its will to co-operate as closely as
possible with the Commission and the United
Nations.
42. The CHAIRMAN thanked the Observer for the
European Committee on Legal Co-operation for his
interesting account of the Committee's activities. The
Committee and the Commission had much in com-
mon and worked in parallel on many subjects. The
two bodies were constantly helping each other and he
hoped that their future relations would be streng-
thened so as to enhance that co-operation to their
mutual advantage.
43. Sir Ian SINCLAIR expressed his sincere grati-
tude to the European Committee on Legal Co-oper-
ation for the cordial welcome extended to him when
he had represented the Commission at the Commit-
tee's session in November 1984. The European Com-
mittee was engaged in the study of subjects that were
related—or partly related—to items on the Commis-
sion's agenda. It was gratifying for members of the
Commission to know that they were not alone in
undertaking the study of certain difficult topics.

44. Mr. USHAKOV, speaking also on behalf of
Mr. Flitan and Mr. Yankov, thanked the Observer
for the European Committee on Legal Co-operation
for his interesting statement. The work of the Com-
mittee was very useful to the Commission, since the
subjects which it examined were often connected with
topics before the Commission. Of course, the draft
conventions prepared by the Committee were of only
regional application, and that application was limited
to Western Europe. But the fate of its drafts was
often very similar to that of the Commission's own:
it was not uncommon for the number of ratifications
and accessions to be rather small. The process
of development of international law by means of
regional or general treaties was certainly a slow
one.

45. Chief AKINJIDE, speaking on behalf of the
members of the Commission from the African region,
stressed the affinity between Africa and Europe. That
affinity, for which there were hisorical reasons, had
not come to an with independence. Centrifugal forces
in Europe had led to the tragedy of two world wars,
but in recent decades there had been, fortunately for
Europe and the world, a centripetal movement.
Europe now offered an example of stability. Africa
needed stability and the ability to feed itself. In all its
endeavours, Africa drew largely upon European ex-
perience; thus the legislation of practically all African
countries was based on French, English, Portuguese,
Spanish or Italian models.

46. Mr. CALERO RODRIGUES, speaking on
behalf of the members from the Latin American
region, thanked the Observer for the European Com-
mittee on Legal Co-operation for his interesting
statement and joined in the tributes which had been
paid to the Committee's work. It was very important
for the Commission to keep abreast of developments
in the work being done in the various regions by the
European Committee on Legal Co-operation, the
Inter-American Juridical Committee and the Asian-
African Legal Consultative Committee. He hoped
that co-operation with the European Committee
would be continued and strengthened in the future.
47. Mr. SUCHARITKUL, speaking on behalf of
the members from the Asian region, said that co-
operation between Asia and Europe went very far
back in history. With regard to international law, it
was worth recalling that Asia had had an interna-
tional law of its own for many centuries. Thailand,
for example, had sent its first diplomatic representa-
tive to Amsterdam at the time of Grotius—an
ambassador who had concluded the first commercial
agreement between the two countries. Asia was a
continent of great diversity; indeed, countries such as
China and India had a large variety of cultures within
their own borders. Asian efforts to arrive at harmony
and unity met with obstacles no less great than those
encountered in Europe. In its work on international
law, Asia was associated with Africa in the Asian-
African Legal Consultative Committee.
48. He welcomed the statement by the Observer for
the European Committee on Legal Co-operation and
thanked him for his account of the Committee's
endeavours, from which so much could be learnt in
view of the very advanced stage of its work on many
topics.

The meeting rose at 6.10 p.m.
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