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the Drafting Committee a sub-commission empow-
ered to re-examine the draft articles as to substance,
or a Drafting Committee in the strict sense of that
term? In his opinion, the powers given to it were too
wide.
22. Mr. MCCAFFREY said that he would like to
know in what order the Drafting Committee would
discuss the draft articles. Some members considered
it very important to determine the fate of the articles
in part HI before article 6 and draft article 11, para-
graph 2, were considered.

23. The CHAIRMAN said that, as he understood
the position, whenever an article was referred to the
Drafting Committee the views expressed in the Com-
mission had to be taken into account. The final deci-
sion on the article rested with the Commission, to
which the Drafting Committee had to report. There
need be no fear that the Drafting Committee was
being empowered to examine matters of policy.
24. As to Mr. McCaffrey's point, the usual ap-
proach was to deal first with any articles embodying
principles and then to proceed to the exceptions to
those principles. Given the importance of article 6,
however, he thought that it should be left to the
Drafting Committee to decide when it would be
appropriate to consider that article.

25. Mr. DIAZ GONZALEZ shared Mr. Thiam's
concern and welcomed the reply given to
Mr. Thiam's question. But he had the impression
that the Drafting Committee was some kind of
supreme authority and that, until it had made its
proposals, the Commission could not act. Why not
say that a sub-commission had been set up to check
the work of the Commission itself?

26. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that to a great extent he
shared the doubts expressed by Mr. Thiam and
Mr. Diaz Gonzalez. The Drafting Committee was a
technical body whose task was to prepare draft arti-
cles with a view to the adoption of a final text. In so
doing, it should be guided by the opinions of the
Commission. The difficulty was that the opinions of
the Commission were not always made clear, for at
the preliminary stage of its work it did not conclude
each debate with a decision. Every proposal made by
the Drafting Committee was, of course, subject to the
approval of the Commission. The Drafting Commit-
tee was not a super-body and it was controlled by the
Commission. It was regrettable that its functions
were not more clearly defined, but he feared that such
a definition would not be possible.
27. Normally, the order in which draft articles were
considered by the Drafting Committee was decided
by the Committee itself, but in the present case it
would be useful if the Commission could direct the
Drafting Committee to consider articles 19, 20, 11
and 6 in that order.

28. Mr. SUCHARITKUL (Special Rapporteur) en-
dorsed that approach.
29. Mr. USHAKOV said that he had only referred
to the Special Rapporteur's proposal that the Draft-
ing Committee should re-examine article 6 at the cur-
rent session; he had not suggested any order of
priority.

30. The CHAIRMAN said that many members
would be familiar with the role of other drafting
committees, such as that of the Third United Nations
Conference on the Law of the Sea, whose functions
had been strictly of a drafting and technical nature.
The role of the Commission's Drafting Committee
was more flexible. It was also a smaller body, but was
open-ended. That flexibility was helpful to the Com-
mission and should not be limited by any strict terms
of reference. The supreme body, however, was the
Commission, which could accept or modify any pro-
posal by the Drafting Committee, and its primacy
would be maintained.

31. Mr. DIAZ GONZALEZ welcomed the expla-
nations given in regard to the Drafting Committee's
mandate. There had been a misunderstanding, inas-
much as he had not made a statement, but had
simply asked to be enlightened on that point. He was
entirely satisfied with the reply.
32. The CHAIRMAN suggested that the Drafting
Committee be asked to consider articles 19 and 20
first, and then to take up articles 11 and 6.

It was so agreed.
The meeting rose at 11.40 a.m.
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Jurisdictional immunities of States and their property
(continued) (A/CN.4/376 and Add.l and 2,1
A/CN.4/388,2 A/CN.4/L.382, sect. D, ILC
(XXXVII)/Conf.Room Doc.l and Add.l)

[Agenda item 4]

DRAFT ARTICLES SUBMITTED BY THE
SPECIAL RAPPORTEUR

 3 (continued)

ARTICLE 21 (Scope of the present part)
ARTICLE 22 (State immunity from attachment and

execution)

1 Reproduced in Yearbook ... 1984, vol. II (Part One).
2 Reproduced in Yearbook ... 1985, vol. II (Part One).
3 The texts of the draft articles considered by the Commission at

its previous sessions are reproduced as follows:
Part I of the draft: (a) article 1, revised, and commentary

thereto adopted provisionally by the Commission: Yearbook ...
1982, vol. II (Part Two), pp. 99-100; (b) article 2: ibid., pp. 95-96,
footnote 224; texts adopted provisionally by the Commission—
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ARTICLE 23 (Modalities and effect of consent to
attachment and execution) and

ARTICLE 24 (Types of State property permanently
immune from attachment and execution)4

1. The CHAIRMAN invited the Commission to
consider part IV of the draft articles, dealing with
State immunity in respect of property from attach-
ment and execution, and comprising articles 21
to 24.
2. Mr. THIAM said that the difficulty of the topic
lay not only in the fact that it related to several
branches of law, all of wich the Special Rapporteur
handled brilliantly, but also in the fact that two
opposing trends always came into play. The contrast
between those who favoured absolute immunity and
those who advocated restricted immunity promised
to be still sharper in connection with immunity from
execution than it had been with immunity from juris-
diction. The State, by its very nature, was loath to
submit to measures of execution. At the internal
level, a very great majority of States refused to sub-
mit to such measures. In international relations, they
refused to do so all the more, in view of the principle
of the sovereign equality of States.
3. The concept of immunity from execution was no
doubt a useful one in that it averted the possibility of
a State taking unreasonable measures of execution
against another State, an action which would inevit-
ably lead to a precarious international situation.
Nevertheless, unless the principle of immunity from
execution was supplemented by the principle of exe-
cution in good faith, it could not fail to give rise to
difficulties. The main goal, the stability of States,
would be jeopardized if States, under the protection
of immunity from execution, were in a position to
refuse to execute decisions against them. An attempt
therefore had to be made to limit such immunity. A
State refusing to execute a decision committed a
wrongful act whereby it incurred international re-
sponsibility, and the injured State was thus justified
in taking countermeasures. Moreover, in certain
cases, the matter could be brought before the Secur-

paragraph 1 (a) and commentary thereto: ibid., p. 100; paragraph
\ (g) and commentary thereto: Yearbook ... 1983, vol. II (Part
Two), pp. 34-35; (c) article 3: Yearbook ... 1982, vol. II (Part Two),
p. 96, footnote 225; paragraph 2 and commentary thereto adopted
provisionally by the Commission: Yearbook ... 1983, vol. II (Part
Two), pp. 35-36; (d) articles 4 and 5: Yearbook ... 1982, vol. II
(Part Two), p. 96, footnotes 226 and 227.

Part II of the draft: (e) article 6 and commentary thereto
adopted provisionally by the Commission: Yearbook ... 1980,
vol. II (Part Two), pp. 142 et seq.; if) articles 7, 8 and 9 and
commentaries thereto adopted provisionally by the Commission:
Yearbook ... 1982, vol. II (Part Two), pp. 100 et seq.; (g) article 10
and commentary thereto adopted provisionally by the Commis-
sion: Yearbook ... 1983, vol. II (Part Two), pp. 22 et seq.

Part III of the draft: (h) article 11: Yearbook ... 1982, vol. II
(Part Two), p. 95, footnote 220; revised texts: ibid., p. 99, footnote
237, and Yearbook ... 1984, vol. II (Part Two), p. 59, footnote 200;
(/) article 12 and commentary thereto adopted provisionally by the
Commission: Yearbook ... 1983, vol. II (Part Two), pp. 25 et seq.;
(J) articles 13 and 14 and commentaries thereto adopted provision-
ally by the Commission: Yearbook ... 1984, vol. II (Part Two), pp.
63 et seq.; (k) article 15 and commentary thereto adopted provi-
sionally by the Commission: Yearbook ... 1983, vol. II (Part Two),
pp. 36-38; (/) articles 16, 17 and 18 and commentaries thereto
adopted provisionally by the Commission: Yearbook ... 1984, vol.
II (Part Two), pp. 67 et seq.

4 For the texts, see 1915th meeting, para. 4.

ity Council and measures could be taken under
Chapter VII of the Charter of the United Nations.
Hence it was not enough to assert that immunity
from execution was necessary for international public
order; the possible practical consequences, under cer-
tain circumstances, of the application of such immun-
ity also had to be assessed.

4. In draft articles 22, 23 and 24, the Special Rap-
porteur covered attachment and execution simulta-
neously and appeared to distinguish the one from the
other; yet such a distinction did not seem to be
founded on any legal system. Attachment was a
measure which enabled the creditor to prevent the
debtor from having disposal of property in his pos-
session. Attachment included a number of stages, the
first being precautionary attachment or arrest, and
the last being execution. But whatever the stage, it
was always one of attachment, so that it might be
preferable simply to use the expression "immunity
from execution" in the draft.

5. The scope of part IV of the draft, dealt with in
draft article 21, related to the legal acts which could
be performed under the heading of attachment, to the
property which could form the object of attachment,
and to the grounds on which a State could rely for
the purposes of securing attachment. As he had al-
ready pointed out, all the legal acts that could be
envisaged were covered by the term "attachment"
and, so far as property was concerned, he agreed with
the views expressed by the Special Rapporteur. With
regard to grounds, however, under article 22, para-
graph 1, the rule of State immunity applied to "State
property, or property in the possession or control of
a State". The concepts of ownership and possession
posed no difficulties, but the same could not be said
of the concept of control. To give it a significance
other than those of holding or keeping, which were
well-known concepts, would be to open the way to
uncertainty.

6. A State could indeed exercise control over pri-
vate activities, but if it decided to control a company
by acquiring participation in it, would it be correct to
consider that the company, for that reason alone,
should enjoy immunity from execution, regardless of
the extent of the State's participation? In internal
law, only the assets of a company in which the State
owned a share of some size could be regarded
as public funds exempt from attachment. If no
minimum limit was set at the international level
for participation by the State in a company, many
companies would be able to benefit from nominal
participation by the State solely for the purpose of
enjoying immunity from execution. Consequently, if
the concept of control was synonymous with partici-
pation, it was necessary to specify the level of that
participation. An additional reason for a clear defi-
nition of the concept was that a State could exercise
control in a vast number of fields, such as trade,
prices or customs.

7. From draft article 21, it was apparent that the
property concerned could be property in which the
State had an interest. The concept of interest should
be clarified, since it might give rise to difficulties,
particularly if it included interest of a moral, cultural
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or even national defence nature. It was easy to con-
ceive of an interest in a company that manufactured
equipment which could be used for national defence
purposes.

8. Draft article 22, which listed exceptions to the
rule of immunity, was generally acceptable. It was
normal, for example, that property in use or intended
for use in commercial service should not be exempt
from attachment. That exception was recognized in
the law of many countries and was based on the
distinction between acta jure imperil and acta jure
gestionis. Similarly, precautionary attachment in re-
spect of property forming the object of proceedings
to determine its ownership seemed only right and
proper.

9. As to draft article 23, on the modalities and
effect of consent to attachment, the Special Rappor-
teur referred in his seventh report (A/CN.4/388,
paras. 98-100) to government contracts. In most
cases, they were merely contracts of acceptance, in
the sense that the borrower could not do more than
accept conditions established by the lender. There
had even been cases where, in the borrowing country,
the highest judge in the land had been obliged under
a clause of the contract to issue a legal opinion that
the contract was due and proper both in form and in
substance.

10. It was not surprising that the Special Rappor-
teur should have provided in draft article 24 for
limits to consent under article 23. There were certain
types of property which, by their nature or because of
the use to which they were put, seemed to have to be
regarded as unattachable. In internal law that was
true of property relating to the integrity and dignity
of the individual, and the parallel at the international
level was property relating to the integrity, dignity
and sovereignty of the State. Among those types of
property, the Special Rapporteur mentioned property
used or intended for use for diplomatic or consular
purposes, which formed the subject of special con-
ventions. As to property used or intended for use by
international organizations, the Special Rapporteur
regarded as unattachable only the property of inter-
national organizations of a universal character, to the
exclusion of property of international organizations
of a regional character. Regional organizations were
encouraged by the Charter of the United Nations and
relevant conventions had been concluded by States
members of such organizations. Accordingly their
property, too, should enjoy immunity from execu-
tion.

11. Article 24, paragraph 1 (e), concerned, among
other things, property forming part of a State's "dis-
tinct national cultural heritage". However, property
forming part of the national heritage did not neces-
sarily form part of the property covered by article 24,
namely State property. Some countries even recog-
nized the existence of national property which was
neither State nor private property but was of national
interest and could, depending on policy and the exi-
gencies of the moment, be assigned to some particu-
lar use. The cultural heritage was a similar phenom-
enon. An item could be of national cultural interest,
yet still be privately owned. Such was the case with

buildings classified as historical monuments or with
movables which, privately owned though they might
be, could not be transferred abroad.

12. With reference to part V of the draft articles,
containing miscellaneous provisions, he wondered
what "period of time" was meant in paragraph 3 of
draft article 26. A period of time of which neither the
starting-point nor the duration was specified was a
period of time which did not exist. The period of time
for applying to have the judgment set aside, referred
to in paragraph 4 of the article, should also be
specified.

13. Again, paragraph 1 of draft article 27, which
stipulated that "A State is not required to comply
with an order by a court of another State compelling
it to perform a specific act or to refrain from speci-
fied action", appeared to be setting forth a general
rule. Yet to assert that a State was not obliged to
submit to an order by a court of another State whose
jurisdiction it had accepted seemed hazardous. At all
events, it would be improper to make such an asser-
tion with regard to conservation measures.
14. Mr. REUTER said that, bearing in mind the
difficulties of the topic, by and large he approved of
the articles proposed by the Special Rapporteur. He
wished to emphasize from the outset that, even more
than immunity from jurisdiction, immunity from exe-
cution was dominated by the general principle of the
territorial sovereignty of the State. In principle, a
State had no place in the territory of another State.
However, international relations meant that States
engaged in activities, albeit exceptionally, in the ter-
ritory of other States. As could be seen from the
Special Rapporteur's formulation of draft article 23,
paragraph 1 (b), the problem of immunity from exe-
cution arose only if certain State property, physical
or otherwise, was situated in the territory of another
State. Such a situation implied that the first State was
subject to the legal system of the second State,
because even ownership of the property could only be
established under internal law. But that led to a
preliminary question on which doctrine remained
silent, namely the legal capacity of a State to own
property in another State. Under French law, the
French State was entitled to engage in acts of com-
merce only with specific legislative authorization.

15. The question of the State's legal capacity was
regulated by each country's national law. There was
no general rule in public international law empower-
ing a State to perform legal acts in accordance with
the national law of another State. It was, of course,
possible, by virtue of a particular rule in international
law, for a State to perform acts of sovereignty in the
territory of another State. The 1961 Vienna Conven-
tion on Diplomatic Relations did not stipulate that
the receiving State must authorize the sending State
to acquire premises for its diplomatic mission; it
merely stipulated that a State which received a diplo-
matic mission of another State had to facilitate the
acquisition by that State of premises necessary for its
mission or assist it in obtaining accommodation in
some other way. Since a State could have legal capac-
ity to exercise a lawful activity on the territory of
another State, it was sometimes necessary for the two
States to arrive at a settlement, either in general terms
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under a multilateral instrument or by bilateral agree-
ment, in order to reconcile that act of sovereignty
with the internal law of the territorial State. The
problems of definition and the general issues which
had arisen in connection with immunity from juris-
diction would arise still more acutely in connection
with immunity from execution.

16. The scope of part IV of the draft, which was
dealt with in draft article 21 but also cropped up
indirectly in the subsequent draft articles, raised two
issues. First, article 21 related to State property or
property in the State's possession or control or in
which the State had an interest. Instead of that long
enumeration, which might cause difficulties, it might
perhaps be preferable to use a phrase such as "any
property to which the State can claim legal title". The
question arose, however, whether in addition to legal
title, the State could not also claim a de facto power,
which possibly explained the Special Rapporteur's
use of the term "control". Secondly, the term "con-
trol" suggested that the Special Rapporteur had in
mind financial participation by the State in compan-
ies. If that was the case, it would seem most appro-
priate to use the same formulation in respect of
immunity from execution as that adopted for immun-
ity from jurisdiction in article 18 of the draft. In the
absence of uniform solutions in different countries
with regard to execution, a State's activities under the
internal legal system of another State should be pro-
tected by common rules.

17. In that connection, he noted that, unlike the
preceding articles, draft articles 21 to 24 were con-
fined to State immunity alone. Article 23 spoke
of State "agencies", a term which might apply to
entities having separate legal personality, and para-
graph 1 (c) of article 24 mentioned the property of a
"central bank", which was an entity that could enjoy
such personality. In his view, there were good
grounds for extending State immunity to such bodies
with separate personality under national law.
18. Draft articles 21, 22 and 24 gave the impression
of covering the same ground, but he was not opposed
to the way in which the Special Rapporteur had
presented that aspect of the topic. As to article 22, he
wondered whether paragraph 1 (c) was absolutely
necessary, since the provision was manifestly con-
cerned with jurisdictional immunity and had a place
in the article only if the question of execution arose in
the same procedure. The words "in commercial and
non-governmental service" in paragraph 1 (b) im-
plied in fact that there could be such a thing
as commercial and governmental service. Paragraph
1 (a) of article 23 gave rise to the same problem, one
which would not be easy to resolve since members'
views on it were divided. Furthermore, that provision
contained a rather unfortunate succession of "ors".

19. In general he agreed with the list in draft article
24 of types of property which should normally be
immune from execution. As an example of property
intended for use for military purposes, he would cite
the case of a warship belonging to a State which was
allowed to enter the territorial waters of another
State and which took advantage of such permission
to take on fresh water and food. Property acquired in
that way was plainly intended for military purposes.

On the other hand, if a State purchased a civil air-
craft intended for conversion into a military aircraft,
and if the aircraft underwent repairs in another State
before its conversion, there could be some doubt as
to whether it should enjoy immunity. As for property
used or intended for use for unlawful military pur-
poses, such as espionage, it certainly should not be
immune from execution; the determining factor was
its unlawful character. With regard to property of a
central bank or another State monetary authority, he
wondered whether the Special Rapporteur was think-
ing of property in general or only of funds. In the
former case, immunity could be extended to such
property, on the understanding, however, that it
would be a matter not of State immunity but of the
immunity of a public service. Property forming part
of "the national archives of a State or of its distinct
national cultural heritage" should be designated by
other terms. The property in question would be regis-
tered in the State of origin but perhaps temporarily
taken to another State on the occasion of, say, an
exhibition.
20. He appreciated the Special Rapporteur's inten-
tion in drafting article 24 but he wished to stress that,
under article 23, immunity could be waived in a
multilateral or bilateral treaty or in a contract with a
private person. To the extent that article 24 estab-
lished a rule which went back on multilateral or
bilateral treaties, it would raise a problem of conflict
between treaties. That question was dealt with in
draft article 28, which was much more liberal. When
all was said and done, it would be sufficient to stipu-
late that, as between parties to the future instrument,
the provisions of the instrument would prevail over
all other provisions of multilateral or bilateral treat-
ies to which those States might be parties. As to the
question of contracts, the drafting problems were still
more delicate. In any case, a distinction should be
drawn between the problem of contracts and the
problem of treaties.

21. Mr. YANKOV said that the task at hand was
not to consolidate regional and national practice but,
rather, to work out a set of rules for universal appli-
cation. The Special Rapporteur had accordingly
drawn upon a wide range of sources. Particularly
impressive was the Special Rapporteur's remarkable
survey of the practice of a wide range of States
having different legal, social and economic systems.
Such a comprehensive approach augured well for the
work on a particularly complex topic.

22. Part IV constituted a very important compon-
ent of the draft and it was dependent, in terms of
substance, on the conceptual approach to the nature,
extent and scope of jurisdictional immunity itself. In
that regard, he agreed with the emphasis placed in
the seventh report (A/CN.4/388) on the significance
of consent, whether in the form of prior consent to
execution or waiver of immunity.

23. With regard to draft article 21, on the scope of
part IV, he noted that the wording "State property,
or property in its possession or control or in which it
has an interest" differed from that used in draft
article 19, which referred to a State "which owns,
possesses, employs or operates" a ship in commercial
service.
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24. The entire basis of draft articles 21 to 24 lay in
the separation between two types of immunity:
immunity from jurisdiction and immunity from exe-
cution. There was of course a similar distinction
between two types of waiver: waiver of immunity
from jurisdiction and waiver of immunity from exe-
cution. Accordingly, article 21 was somewhat inade-
quate if it was to fulfil a proper role in the draft as a
whole. In its present form it failed to contribute much
to the understanding of articles 22 to 24. The article
should give a more substantive indication of the
interrelationship between the various phases of im-
munity from jurisdiction. That, moreover, was the
view expressed by the Special Rapporteur {ibid.,
para. 42), who, after stressing that immunity from
execution must be subject to the conditions and
exceptions that were applicable to immunity from
jurisdiction, added:

... For this reason, the application of article 22 will be in
accordance with the qualifications, conditions and exceptions con-
tained in parts II and III of the draft articles. A cross-reference to
the two pending parts in the text of the article appears war-
ranted.

It was essential for article 21 to bring out that
interrelationship. Otherwise, it would constitute a
mere introductory article which, in terms of law,
added little to the understanding of the draft.
25. Draft article 22 was very important and all of its
provisions stemmed from the general rule of State
immunity, which was founded on the equality and
sovereignty of States. As the Special Rapporteur
stated {ibid., para. 41), the rule of State immunity
from execution, although separate from immunity
from jurisdiction, derived from the same source of
authority. That, in his own view, should be the guid-
ing principle, for in the absence of either prior expli-
cit agreement or an express waiver, the State of the
forum would have no means to enforce an award or
judgment against the other State. Accordingly, exe-
cution was subsequent to and dependent on either
the judgment requiring satisfaction or failure by the
debtor State to comply with the award.

26. The principle of reciprocity was also an impor-
tant component of the principle of equality and
should have a place in the text, more particularly
because certain national legal systems made express
reference to reciprocity. Consideration should there-
fore be given to including an appropriate reference to
reciprocity in article 22. In that connection, diplo-
matic negotiations had been mentioned as a possible
means of arriving at a solution before resorting to
measures of execution and even before judgment had
been made final, a point that could perhaps also be
reflected in article 22.
27. With regard to paragraph 1 {b) of article 22, he
wondered whether there was any material difference
between the expression "commercial and non-gov-
ernmental service" and the expression "non-public
purposes unconnected with the exercise of govern-
mental authority of the State" in paragraph 1 {a) of
article 23.
28. Similarly, he would be grateful for clarification
of the meaning of the term "control", as used both
in article 21 and in article 22, and he endorsed
Mr. Thiam's comments in that regard.

29. As to draft article 23, consent, whether given
before or during the proceedings or after trial and
judgment, must always play an important role and he
fully agreed that it provided a firm basis on which the
judicial authority of the other State could exercise
jurisdiction in proceedings against or affecting a
State. Consent was required at two separate levels,
namely as a basis for the exercise of jurisdiction, and
to permit measures of execution prior to the proceed-
ings and also after judgment had been delivered.
Normally, no attachment, arrest or execution could
be ordered by a court of another State, unless the
State against which the measures were to be levied
had given its consent. That again posed the question
whether reciprocity was of some relevance regarding
the effect of an expression of consent to measures of
attachment and execution.

30. Again, he wondered whether paragraph 1 {b) of
article 23 was adequate or whether the property's
close connection with the principal claim, as referred
to in the seventh report {ibid., para. 102), should not
also be considered.

31. In regard to draft article 24, he wished to know
whether the list of State property in paragraph 1 {a)
to {e) was intended to be exhaustive. He certainly
endorsed paragraph 1 {e), but thought it should also
include a reference to natural resources, over which a
State was entitled to exercise permanent sovereignty.
Natural resources were of such vital significance that
measures of execution levied against them could have
an adverse effect on the sovereign attributes of the
State. An analogy could be made with unattachable
personal property, which, under legal systems such as
that in his own country, was exempt from execution
if the property was deemed to be indispensable to the
normal life and livelihood of the person concerned. A
safeguard provision of the type he had in mind would
operate as a protection against treaties that could
lead to the pillage of natural resources or might be
detrimental to a weaker party, especially when the
treaty impaired the actual economic foundations of
the State. Alternatively, a provision could be added
to indicate the nature and use made of property that
should not be liable to measures of execution.

32. The reference in article 24, paragraph 1 {a), to
international organizations should not be confined to
those of a universal character. It might also be appro-
priate to refer in the same provision to delegations to
international conferences, since the 1975 Vienna
Convention on the Representation of States provided
for equal treatment regarding the immunities ac-
corded to delegations to international organiza-
tions.
33. Article 23 could apply both to article 22 and to
article 24, so that it might be more appropriate to
reverse the order in which article 23 and article 24
were arranged. Lastly, he noted that, while the titles
to all those articles spoke of attachment and execu-
tion, the texts themselves spoke of attachment, arrest
and execution.

34. Mr. SUCHARITKUL (Special Rapporteur),
referring to the expression "property in its possession
or control" in draft article 21, explained that "pos-
session" applied to cases in which the property was in
the possession of the State itself or through one of its
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agents. Similarly, property such as a ship or aircraft
could be under the control of a State through the
captain or crew of the ship or aircraft in question.
But article 21 was not intended to cover the assets of
companies in such a way as to entitle them to immun-
ity from arrest, attachment or execution.
35. As to the scope of the draft articles, the inten-
tion was that they should cover attachment, arrest
and execution where ordered by a court of law or
tribunal, but not decrees of an executive or legislative
nature under which property was nationalized or
requisitioned.

36. Mr. FRANCIS, referring to draft article 24,
paragraph 1 (c), said that Mr. Reuter seemed to have
suggested that property of a central bank should be
immune from attachment. He would be grateful for
further clarification on that point.

37. Mr. REUTER, after remarking that the precise
meaning of the English term "property"—inciden-
tally, well rendered in French by the word biens—
still had to be decided, said that he had not adopted
any position on paragraph 1 (c) of draft article 24
and that his comments had been intended chiefly for
the Special Rapporteur. Taken literally, the term
"property" obviously covered money (banknotes,
gold specie, currency in the general sense of the term)
but also applied to other items, such as buildings. He
did not know whether it was common for a central
bank to own a building in a foreign country, but such
a situation was not inconceivable. If the term "prop-
erty" had a general meaning, it would follow that
immunity applied to all of the central bank's prop-
erty and, consequently, to property of which the
State was not necessarily the direct owner. In most
countries the central bank had a legal personality
separate from that of the State. If it agreed with the
relevant terms of article 24, the Commission was
preparing to recognize the immunity of entities which
were not, properly speaking, the State, an attitude to
which he had no objection.

38. Whereas his position with regard to State
immunity was more restrictive than that of other
members, his views regarding the immunity to be
accorded to entities which, while possessing a per-
sonality separate from that of the State, none the
less enjoyed some of its sovereign rights were more
flexible.

39. By replacing the term biens by the tQvmfonds,
which applied to all forms of money, the Commission
would be subscribing to the idea put forward by
Mr. Yankov, namely that certain types of State prop-
erty preserved their character as public property even
when in hands other than those of public authorities.
He was not in favour of extending State immunity in
an unlimited manner and under all possible condi-
tions, but he thought that immunity should be
extended to entities under public law which were
associated with the exercise of sovereignty. When it
had considered part 1 of the draft articles, on State
responsibility, the Commission had accepted the idea
that the State should be held responsible for acts
committed not only by itself, but also by persons
possessing the attributes of public authority. Since
the exercise of public power was the source of State
immunity, it was right and proper that organizations

partaking of public authority should also enjoy
immunity.
40. In conclusion, he explained that in his previous
statement he had confined himself to reviewing the
choices open to the Special Rapporteur and to the
Commission in the event that it rejected the draft
article submitted by the Special Rapporteur.
41. Chief AKINJIDE said that he wholeheartedly
supported paragraph 1 (c) of draft article 24, which
he regarded as extremely important. In the case of his
own country, for instance, the majority of its foreign
currency reserves were held abroad and only the
absolute minimum was retained in Nigeria for for-
eign exchange purposes. He had been involved in
litigation in which such moneys, held by the Central
Bank on behalf of the Government of Nigeria, had
been attached and, on one occasion, virtually all its
assets in the United Kingdom had been frozen over-
night under the wide-ranging terms of a Mareva
injunction.5 The same kind of thing had occurred in
Frankfurt when an injunction had been granted to a
creditor even before judgment had been delivered. It
was therefore highly appropriate to include such an
all-encompassing provision in the draft.
42. Mr. THIAM said that he, too, was in favour of
limiting immunity from execution, but he shared the
views expressed by Mr. Reuter on the subject of the
immunity to be accorded to entities exercising public
authority.
43. Sir Ian SINCLAIR noted that the opening
clause of draft article 24 read: "Notwithstanding
article 23 and regardless of consent or waiver of
immunity". Bearing in mind the terms of draft article
23, he wondered to what extent that clause might not
be incompatible with the existing codification con-
ventions, all of which provided that, once a separate
waiver of immunity from jurisdiction had been given,
there was no restriction on the property that could be
affected in relation to the execution. If there were to
be so many types of property in respect of which
consent and waiver could not operate, what would be
left?

The meeting rose at 1.05 p.m.

5 See Trendtex Trading Corporation Ltd. v. Central Bank of
Nigeria (1977) {The All England Law Reports, 1977, vol. 1,
p. 881).
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