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exercise of judicial measures of constraint upon the
property, which it has specifically identified for
that purpose:

“(a) by international agreement; or

*(b) in a written contract; or

“(c) by a declaration before the court in a

specific case.”

He had also drafted a new paragraph 2, which
read:

“2. Consent to the exercise of jurisdiction
under article 8 shall not be construed as consent to
the exercise of judicial measures of constraint
under part IV of the present articles, for which a
separate waiver is required.”

That new paragraph would take account of the pro-
posal by Mr. Francis (1921st meeting) and Sir Ian
Sinclair (1922nd meeting) for a new article to follow
article 21. He agreed with the substance of that pro-
posal, but thought that it would be more appropriate
to include it as paragraph 2 of article 23.

42. He had reformulated article 24, replacing the
words “‘regardless of consent or waiver of immunity”
in paragraph 1 by the words “Unless otherwise
expressly and specifically agreed by the State con-
cerned”. That change of wording should remove any
suggestion that a rule of jus cogens might be
intended.

43. As to the list of types of State property which
were immune from attachment and execution, he
would be prepared to include the property of regional
international organizations in paragraph | (a). Re-
gional organizations were, however, not covered by
the 1975 Vienna Convention on the Representation
of States. Some regional organizations had, more-
over, disappeared after a rather short life. Another
problem was that the legal personality and capacity
of regional organizations was not recognized under
the internal law of all countries. In Japan and Thai-
land, for example, the law recognized the European
Economic Community as a “person”’; but the Com-
munity’s legal personality was not fully recognized
under French law.

44. With regard to property of a military character,
as referred to in paragraph 1 (b) of article 24, he had
used the words ‘““defence agency of the State” to
cover the case of a country like Japan, which, under
its Constitution, could not have a military authority.
The property covered by paragraph 1 (c) and (d)
might be referred to in a single provision. He agreed
that the term “national cultural heritage” in para-
graph 1 (e) should cover religious property, which
was unattachable under internal law.

45. The commentary to article 24 would explain
that the types of State property covered did not
include certain items which were unattachable under
internal law. What he had in mind was, for example,
the limitation which the law in most countries placed
on the seizure and sale of personal possessions to
recover debts: for humanitarian reasons, some such
possessions were not subject to measures of ex-
ecution.

46. In conclusion, he thanked all members of the
Commission for their valuable contributions and use-

ful suggestions. He would submit the revised texts of
draft articles 21 to 24 to the Drafting Committee and
suggested that those texts should be referred to the
Committee for early consideration at the Commis-
sion’s next session.

47. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) suggested that the Special Rap-
porteur’s revised drafts of articles 21 to 24 should be
circulated informally to all members of the Commis-
sion. The work of the Drafting Committee would
thereby be greatly facilitated.

48. Sir Ian SINCLAIR supported that useful sug-
gestion and further proposed that the texts of the
redrafted articles should be included in the Commis-
sion’s report on the work of its current session, with
an indication that they had not yet been considered
either by the Drafting Committee or by the Commis-
sion itself.

49. Mr. SUCHARITKUL (Special Rapporteur)
said that he agreed to the suggestions made by the
Chairman of the Drafting Committee and by Sir Ian
Sinclair,

50. Mr. YANKOYV requested the Special Rappor-
teur to consider the possibility of working out an
appropriate definition of the words ““judicial meas-
ures of constraint upon the use of such property,
including attachment, arrest and execution”. The
meaning of those words varied considerably from
one system of internal law to another. There was in
fact no common denominator for much of the ter-
minology used in part IV of the draft.

51. The CHAIRMAN said that, if there were no
objections, he would take it that the Commission
agreed to refer articles 21 to 24 to the Drafting
Committee for consideration in the light of the sug-
gestions made and of the redrafts to be submitted by
the Special Rapporteur. That decision would be
taken on the understanding that the revised texts of
draft articles 21 to 24 submitted by the Special Rap-
porteur would be included in the Commission’s
report on the work of its thirty-seventh session, with
an indication that they had not been considered
either by the Drafting Committee or by the Commis-
sion itself.

It was so agreed.
The meeting rose at 1.15 p.m.
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Relations between States and international organiza-
tions (second part of the topic) (A/CN.4/370,}
A/CN.4/391 and Add.1? A/CN4/L.383 and
Add.1-3°

[Agenda item 9]

SECOND REPORT OF THE
SPECIAL RAPPORTEUR

1. The CHAIRMAN invited the Special Rappor-
teur to introduce his second report on relations
between States and international organizations
(second part of the topic) (A/CN.4/391 and
Add.1).

2. Mr. DIAZ GONZALEZ (Special Rapporteur)
reminded members that, on 26 June 1945, in San
Francisco, the media had sent out a cry of hope to
the four corners of the earth: “We the peoples of the
United Nations ...”. That had been the beginning of
the preamble to the Charter of the United Nations.
The peoples, still under the psychological shock pro-
duced by “the scourge of war, which twice in our
lifetime has brought untold sorrow to mankind”’, had
been seeking a means of preventing a repetition of
that horror in the future. Until then, mankind had
not witnessed such massive, technical and systematic
destruction of the human race, perpetrated with such
unimaginable cruelty: whole communities and
peoples persecuted and condemned to programmed
destruction; cities razed to the ground; the holocaust
of thousands of civilians, mostly innocent children,
by the most inhuman means of destruction invented
by man—the atomic bomb. To avoid a repetition of
that nightmare, the peoples had been determined ““to
practise tolerance and live together in peace with one
another as good neighbours, and to unite our
strength to maintain international peace and security,
and to ensure, by the acceptance of principles and the
institution of methods, that armed force shall not be
used, save in the common interest ...”.

3. In short, they had been determined to preserve
peace and security through understanding and co-
operation between nations. But peace, security,
liberty, justice and equity could exist only within an
adequate legal framework, by which relations
between States would be regulated and their co-
operation guided and co-ordinated. That was why
the Governments, but unfortunately not the peoples,
had ‘‘agreed to the present Charter of the United
Nations” and established “‘an international organiza-
tion to be known as the United Nations”.

4, Thus 40 years ago, with the creation of the
United Nations, a vital stimulus had been given to
the new subject of international law called an inter-
national organization. Since then, new international
organizations had proliferated with varying success.
During the same time as the 51 States which had
signed the Charter were to see their number more
than triple to reach 159, international organizations
were to increase to their present number of more than

! Reproduced in Yearbook ... 1983, vol. 1I (Part One).
2 Reproduced in Yearbook ... 1985, vol. II (Part One).
3 Ibid.

250 intergovernmental organizations, working in the
most varied fields to pursue their separate purposes
in international co-operation. The number of non-
governmental organizations had reached about
2,500.

5. Such was the extent and importance of that
phenomenon, which could be said to constitute one
of the fundamental characteristics of the second half
of the twentieth century, that it hardly seemed necess-
ary to justify the view that the Commission could
choose no better tribute to the work of the United
Nations in its first 40 years than to take up the study
of the legal status, privileges and immunities of inter-
national organizations, among which the United
Nations held first place by reason of the importance
of its functions, its universality and the magnitude of
its work.

6. Of course, there had been international organiza-
tions before 1945. Their growth had been constant
and continuous since the middle of the nineteenth
century. But it had been only after the Second World
War that the phenomenon had taken such an
extraordinary form, with well-defined characteristics
and increasingly perfected technical machinery, at
both the regional and universal levels. The attempts
to achieve inter-State and private co-operation in
nearly all fields of human endeavour had led to the
establishment of the most diverse international or-
ganizations with clearly defined functions and pur-
poses.

7. As early as 1826, after the struggle for the inde-
pendence of Latin America had ended with the vic-
tory of Ayacucho on 9 December 1824, Simon Boli-
var, imbued with the ideas of the Abbé de Saint-
Pierre, had convened the Congress of Panama to
form a union of the new republics. Even though the
Congress had failed in its main purpose, it had been
one of the fundamental steps towards the establish-
ment of the present Organization of American States.
During the nineteenth century, States had had
recourse to conferences and congresses—political,
economic, diplomatic and technical—and multilat-
eral treaties had resulted from those meetings with
increasing frequency. A whole technique was to be
gradually developed and perfected, until the holding
of the Hague Conferences of 1899 and 1907, which
had marked an important stage in the advent of the
international organization with a universal voca-
tion.

8. The long period of peace which had followed the
Napoleonic wars in Europe had favoured increased
co-operation between States and the consequent
development of more advanced forms of conference
and congress machinery. The secretariat of a periodic
conference would become a permanent organ which,
in addition to its functions as a secretariat, would
sometimes assume supervisory and executive func-
tions within the framework of conventions. The
appearance of that institutional and permanent el-
ement had completed the transition from conference
to international organization. The two categories of
international organizations found at the starting-
point of the phenomenon under consideration were
the following: first, the river commissions: the Cen-
tral Commission for the Navigation of the Rhine,
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provided for in the Final Act of the Congress of
Vienna (1815) and set up by the 1831 Convention on
the Navigation of the Rhine; and the European
Commission on the Danube, set up by the Treaty of
Paris in 1856; and secondly, the administrative
unions of a technical nature, such as the Inter-
national Telegraphic Union (1865), the International
Office of Weights and Measures (1875) and the Uni-
versal Postal Union (1878).

9. The vast increase in the number of international
organizations, particularly since 1945, was well
known, and it had necessarily been followed by an
increase in the number of staff required for the satis-
factory operation of their permanent organs. That
staff, constituting the international civil service, had
in turn produced a series of legal and institutional
relations, with legal rules applicable to them. The
General Assembly of the United Nations had not
been able to remain indifferent to the extent and
importance of that international phenomenon, which
had gradually created, in a relatively short time, what
had come to be known as the law of international
organizations. It was in response to the interest
shown by the General Assembly that the study
entrusted to the Commission on “the status, privi-
leges and immunities of international organizations,
their officials, experts and other persons engaged in
their activities not being representatives of States”
was being undertaken, on which he had the honour
to submit his second report (A/CN.4/391 and
Add.1).

10. He did not think it necessary to repeat what had
been said in that report, but would rather refer to
what, for one reason or another, had been omitted
and try to explain the omissions. As members of the
Commission would be able to see, he had tried to
follow as closely as possible the Commission’s direc-
tives and instructions, as expressed in its report on its
thirty-fifth session.* In particular, he had tried to
comply with the recommendations regarding pru-
dence and pragmatism.

11. It would have been logical to start with the
definition of an international organization; that
would have made it possible to draft an introduction
immediately and to define the meaning of the terms
used in the draft articles. He had decided not to do so
in order to avoid starting interminable discussions on
theoretical and doctrinal questions, on which there
were conflicting opinions in the Commission and the
General Assembly, as was only natural. Clearly, the
discussion on that question was only being post-
poned. Of course, the Commission had already
attempted on other occasions to draft a definition
acceptable to everyone. When it had discussed the
draft articles on the first part of the topic and when it
had discussed, on first reading, the draft articles on
treaties concluded between States and international
organizations or between international organizations,
the Commission had held long debates on the subject
(ibid., paras. 23-25). In both cases, the attempt to
draft a definition had been postponed. Various poss-
ible definitions had been drafted and proposed in the
Commission and elsewhere, some more complete
than others.

4 Yearbook ... 1983, vol. IT (Part Two), pp. 80-81, para. 277.

12. In any case, the Commission would have to
clarify that question when it came to the part of the
draft articles dealing with privileges and immunities
proper, since they were accorded having regard to
various characteristics peculiar to each organization.
It would be necessary to make a general classification
of international organizations according to their
composition (universal or regional), their purposes
and activities (political, technical etc.; general or
specialized) and their powers (consultative, norma-
tive or executive), for instance, in order to avoid
granting an immunity or a privilege which was not
really necessary. He had in mind, among other com-
ments, those made in the note of 10 March 1965 from
the United Kingdom Minister for Foreign Affairs,
contained in the Explanatory Report of the Commit-
tee of Ministers of the Council of Europe. of 26
September 1969, on the question under comnsidcera-
tion. The Commission would anyway have to try to
establish a functional typology in order to conform
to the commonly stated criterion that the functions of
an international organization constituted its real
raison d’étre.

13. He had not differentiated between universal and
regional international organizations because the gen-
eral idea was to be able to apply the draft articles to
both types of intergovernmental organizations.
Moreover, the decision on that point had been
expressly left for a later stage.

14. In regard to the legal capacity of international
organizations, which was discussed in the second
report, it would be seen that no reference had been
made to the “internal law” of those organizations. As
was well known, international organizations, like
every subject of law, had to act within a specific legal
framework, which might fall within one of three
categories: (a) the national law of States; (b) general
international law; (c) the law of the organization. It
was within one of those three categories that an
international organization should, or could, exercise
its powers. The concept of an “internal law™ of
international organizations had been elaborated in
legal doctrine. International organizations often car-
ried on their activities within a legal order which was
peculiar to them and which included not only their
organs, but also the rules of the organization. The
main arguments advanced to justify the concept of
“internal law” derived from the process of elaborat-
ing decisions which excluded the consent of States,
and from the category of the objects of such de-
cisions, some of which were individuals. Basically, it
was necessary to distinguish between the law appli-
cable to the organization and the law applicable by
the organization. It was the latter which would con-
stitute the “internal law” of the organization.

15.  As Mr. Reuter had pointed out in one of his
works,® the ICJ had considered that the Adminis-
trative Tribunal of ILO was an international tribunal
only in certain respects.® The Court had also rejected
the application to a decision of the United Nations

$ Institutions internationales, 8th ed. (Paris, Presses universitaires
de France, 1975) (“Thémis” collection), p. 262.

¢ Judgments of the Administrative Tribunal of ILO upon Com-
plaints Made against UNESCO, Advisory Opinion of 23 October
1956, 1.C.J. Reports 1956, p. 97.
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Administrative Tribunal of the theory of nullity of
awards made in excess of the tribunal’s competence.’
It was obvious that all relations between an inter-
national organization and its staff were internal. So
were the relations between organizations and rep-
resentatives of States in regard to conditions of work
of their organs, rules of procedure, etc. He had con-
sidered it advisable not to deal with the ‘“internal
law™ of international organizations in the present
study, but to remain within the sphere of inter-
national law proper. Nevertheless, he would be
forced to make some references to such “internal
law” when dealing with privileges and immunities.

16. Lastly, some reference must be made to the
questionnaire on the practice of the United Nations,
the specialized agencies and IAEA concerning their
status, privileges and immunities, sent to those organ-
izations by the Legal Counsel of the United Nations
on 13 March 1978, in accordance with a decision of
the Commission.® The first part of the study made by
the Secretariat of the replies to that questionnaire
concerned the United Nations, and the second part
dealt with the specialized agencies and IAEA
(A/CN.4/L.383 and Add.1-3).

17. As stated in the second report (A/CN.4/391 and
Add.1, paras. 50 et seq.), the contractual capacity of
the United Nations, which derived from Article 104
of the Charter and was expressly recognized in ar-
ticle I, section 1 (a), of the 1946 Convention on the
Privileges and Immunities of the United Nations,®
had not met with any opposition in practice and had
been fully recognized. The same could be said to
apply to the specialized agencies and IAEA.

18. From an examination of the replies to the ques-
tionnaire, it could be concluded that the contractual
capacity of the United Nations, the specialized agen-
cies and IAEA had been recognized both by State
organs on which those organizations had to rely for
the performance of their contracts, and by official
bodies, private enterprises and individuals with
whom the organizations wished to enter into contrac-
tual relations. In the cases in which difficulties had
arisen, they had related mainly to the modalities of
application of the law and in no case to denial of the
legal capacity of the organizations concerned.

19. Similar conclusions could be reached in regard
to the capacity to acquire and dispose of movable
and immovable property, with the sole exception of
the reservation made by Mexico when acceding to the
Convention on the Privileges and Immunities of the
United Nations in 1962, which had been worded as
follows: “The United Nations and its organs shall
not be entitled to acquire immovable property in
Mexican territory, in view of the property regulations
laid down by the Political Constitution of the United
Mexican States’;'® a similar reservation had been

7 Effect of Awards of Compensation Made by the United Nations
Administrative Tribunal, Advisory Opinion of 13 July 1954, 1.C.J.
Reports 1954, p. 56.

® See Yearbook ... 1978, vol. II (Part Two), p. 146, paras. 152-
153.

® United Nations, Treaty Series, vol. 1, p. 15.

'® United Nations, Multilateral Treaties Deposited with the
Secretary-General. Status as at 31 December 1984 (Sales
No. E.85.V.4), p. 37.

made by Indonesia in its instrument of accession to
the same Convention, in which it had referred to
national laws and regulations."

20. The capacity to institute legal proceedings had
never been challenged in regard either to the United
Nations, or to the specialized agencies or IAEA.
Article I, section 1 (¢), of the Convention on the
Privileges and Immunities of the United Nations
expressly referred to the capacity of the United
Nations “‘to institute legal proceedings”. That ca-
pacity had been fully recognized by the judicial and
other authorities of States. Similarly, both the United
Nations and the specialized agencies could initiate
proceedings before the ICJ in the form of a request
for an advisory opinion, in accordance with Article
96 of the Charter of the United Nations and Chapter
IV of the Statute of the Court. In its advisory opinion
of 11 April 1949 on Reparation for Injuries Suffered in
the Service of the United Nations, the ICJ had
unanimously held that, in view of the powers necess-
ary for the performance of its functions, the United
Nations had the capacity to bring an international
claim with a view to obtaining reparation for damage
caused to the Organization.’> The Court had also
held, by 11 votes to 4, that the United Nations had
the capacity to bring a claim for injuries caused to its
agents or to persons entitled through them.!'* Lastly
the Court had held, by 10 votes to 5, that a conflict
between a claim brought by the United Nations and
a possible claim by the State of which its agent was a
national could usually be prevented because the
United Nations could base its claim only upon a
breach of obligations due to itself. If a reconciliation
of claims was necessary, it must depend upon con-
siderations applicable to each particular case, and
upon agreements to be made between the Organiza-
tion and individual States.'®

21. With regard to the capacity to conclude treaties,
innumerable international agreements had been con-
cluded by the United Nations, the specialized agen-
cies and TAEA with other subjects of international
law, that was to say with States, between themselves,
or with other intergovernmental organizations. For
the United Nations, of course, the capacity of the
Organization and its organs to conclude treaties or
agreements was provided for in various provisions of
the Charter: for instance, Article 43 empowered the
Security Council to conclude agreements with Mem-
ber States concerning armed forces, assistance and
facilities necessary for the maintenance of inter-
national peace and security.

22. Article 63 of the Charter authorized the United
Nations to conclude agreements with the specialized
agencies. In its advisory opinion on Reparation for
Injuries Suffered in the Service of the United Nations,
the ICJ had concluded that:

Practice—in particular the conclusion of conventions to which the
Organization is a party—has confirmed this character of the
Organization, which occupies a position in certain respects in
detachment from its Members, and which is under a duty to

" Ibid.

" 1.C.J. Reports 1949, p. 187.
3 Ibid.

Y Ibid., p. 188.
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remind them, if need be, of certain obligations. ... The Convention
on the Privileges and Immunities of the United Nations of 1946
creates rights and duties between each of the signatories and the
Organization ..."*
As members of the Commission would know, it was
on that basis that Sir Gerald Fitzmaurice, Special
Rapporteur for the topic of the law of treaties, had
proposed that the Commission should consider
adopting a provision recognizing the capacity of sub-
jects of international law other than States to con-
‘clude treaties if they were invested with that capacity
by treaty or by international custom. The Commis-
sion had not followed that suggestion and had
decided at its eleventh session, in 1959, that the arti-
cles in the draft would apply only to treaties between
States. Nevertheless, Sir Humphrey Waldock, who
had succeeded Sir Gerald as Special Rapporteur, had
observed in his first report that the Commission
had

... fully accepted that international organizations may possess
treaty-making capacity and that international agreements con-
cluded by international organizations possessing such capacity fall
within the scope of the law of treaties. ...'*

The remaining information on that subject was to be
found in the documents of the Commission relating
to the draft articles on the law of treaties between
States and international organizations or between
international organizations, for which Mr. Reuter
had been Special Rapporteur.

23. In conclusion, it must be admitted that simply
to affirm that international organizations were jurid-
ical persons was not sufficient to define the legal
régime governing them. It was also necessary to
determine the extent of the legal capacity of interna-
tional organizations as such. On the assumption that
they were subjects of law distinct from States, the
legal régime applicable to States could, of course, in
regard to international organizations, serve only as a
model, one which clearly could not be applied either
in general form without the necessary adaptations, or
in its entirety without the restrictions necessary in
each particular case.

24. Such was the basis of the theory that interna-
tional organizations, although subjects of law, were
so by the will of States, which were the primary
subjects of international law, whereas international
organizations were only secondary subjects.

25. The CHAIRMAN thanked the Special Rappor-
teur for his lucid introduction of his second report
(A/CN.4/391 and Add.l) on a topic which had not
yet been studied as intensively as it deserved, because
of the Commission’s involvement in more urgent
matters.

26. It would be recalled that at the Commission’s
thirty-fifth session, in 1983, the Special Rapporteur
had submitted a preliminary report (A/CN.4/370);
his second report elaborated on the legal status, priv-
ileges and immunities of international organizations.
The importance of those matters had been clearly
brought out by the Special Rapporteur in his intro-
duction, which had linked the topic under consider-

s Ibid., p. 179
'¢ Yearbook ... 1962, vol. 11, p. 30, document A/CN.4/144, para.
(11).

ation with its first part and with the draft articles on
the law of treaties between States and international
organizations or between international organiza-
tions,'” which were to be submitted for final con-
sideration to the United Nations Conference to be
held for that purpose in Vienna in February/March
1986.

27. He took it that, in introducing his second
report, the Special Rapporteur had also submitted
title I of the draft articles, for which he was propos-
ing two alternatives. In alternative A, article | com-
prised two paragraphs: paragraph 1 dealt with the
legal personality of international organizations and
paragraph 2 with their capacity to conclude treaties.
In alternative B, the two matters were dealt with in
two separate articles. Those provisions read as fol-
lows:
TITLE 1
LEGAI PERSONALITY

ALTERNATIVE A
Article 1

1. International organizations shall enjoy legal personality under
international law and under the internal law of their member States.
They shall have the capacity, to the extent compatible with the
instrument establishing them, to:

(a) contract;

(b) acquire and dispose of movable and immovable property;

and

(c) institute legal proceedings.

2. The capacity of an international organization to conclude
trcaties is governed by the relevant rules of that organization.

ALTERNATIVE B
Article 1

International organizations shall enjoy legal personality under
international law and under the internal law of their member States.
They shall have the capacity, to the extent compatible with the
instrument establishing them, to:

(a) contract;

(b) acquire and dispose of movable and immovable property;

and

(c) institute legal proceedings.

Article 2

The capacity of an international organization to conclude treaties
is governed by the relevant rules of that organization.

28. Mr. SUCHARITKUL, congratulating the Spe-
cial Rapporteur on his comprehensive report (A/
CN.4/391 and Add.l), observed that, during the con-
sideration of the preliminary report submitted by the
previous Special Rapporteur, the late Mr. Abdullah
El-Erian, he had raised the question of the need to
refer to municipal law, that was to say internal legis-
lation and judicial decisions.'® The source materials
that had been collected were useful and the analysis
most pertinent.

29. He agreed with the Special Rapporteur’s gen-
eral approach, in particular his decision not to deal at
the present stage with the problem of defining an
international organization. He also agreed on the

' For the texts of the draft articles, adopted by the Commission
at its thirty-third and thirty-fourth sessions, see Yearbook ... 1982,
vol. 1l (Part Two), pp. 17 et seq.

'8 See Yearbook ... 1978, vol. 11 (Part One), pp. 272-273, docu-
ment A/CN.4/311 and Add.l. para. 69.
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need to make an assessment of the international legal
personality of international organizations. Objec-
tively, that assessment must be made on the basis of
criteria pertaining to international law. Admittedly,
the coming into being of an international organiza-
tion must depend on the political will of the member
States which formed it. The Charter of the United
Nations made that point quite clear, and so did the
constituent instruments of other international organ-
izations. The international legal personality of an
organization was thus traceable to the relevant law of
that organization.

30. The proliferation of international organizations,
however, gave rise to certain difficulties. Those
organizations and their constituent instruments were
so varied in style and in wording that it was not easy
to establish clear-cut criteria. It was not easy even to
pin-point the moment at which an international
organization came into being. That being so, he wel-
comed the flexible attitude adopted by the Special
Rapporteur in not confining the study of the topic to
international organizations of a universal character.
In the first place, such an international organization
could, in fact, well be less than universal. Further-
more, regional organizations were undoubtedly a
class of international organizations and entitled to be
treated as such. In international law, there was no
limitation on the number of members of an interna-
tional organization. He knew of at least one interna-
tional organization which had come into being with
only two members—Indonesia and Pakistan. At the
other end of the spectrum there was the United
Nations, with more than 150 members.

31. With regard to the legal status of international
organizations, their first attribute was, of course, that
of international legal personality, or legal capacity in
public international law. That was the capacity with
which the international organization was invested to
enable it to undertake the activities assigned to it by
its member States. That legal capacity, which re-
flected the organization’s legal personality, was to a
large extent limited to the functions and purposes for
which the organization had been set up. In that lim-
ited sense, the organization could have the capacity
to conclude treaties; and those were precisely the
treaties covered by the draft articles which were to be
submitted to the United Nations Conference due to
be held in 1986. The capacity to conclude treaties was
thus an expression of legal personality at the level of
public international law.

32. But there were further complications. They
related to organizations such as the United Nations
which had a number of organs: the Secretary-Gen-
eral, the General Assembly, the Security Council, the
Economic and Social Council, the Trusteeship Coun-
cil and the regional economic commissions. Those
separate organs could each be invested with a certain
measure of international legal capacity to conclude
treaties on behalf of the United Nations. Such trea-
ties would be concluded in the first place with the
host State, in regard to the status, operation and staff
of the organ in question.

33. Thus it was clear that, if a certain type of inter-
national legal personality was going to be accorded
to international organizations, it would necessarily be

different from that of States. One important differ-
ence was that, for the purpose of concluding treaties
and for other purposes under international law,
States were equal among themselves. International
organizations, on the other hand, could conclude
treaties only within the limits of their capacity, which
was determined by the law of the organization.

34. A matter of even greater importance—particu-
larly for practical purposes—was the application of
municipal law. Every organization had to have a
headquarters and a secretariat; its operations within
the host State inevitably brought it into contact with
the internal law of that State. The organization
needed the capacity to enter into contracts, the
capacity to own movable and immovable property
and the capacity to institute legal proceedings. Those
attributes were possible only within the framework of
the internal legal system of the host country. It was
thus apparent that, while recognition of the legal
personality of an international organization by its
member States was necessary, recognition of its legal
capacity by the internal law of the country in which it
was established was even more vital.

35. It was essential to approach the whole notion of
international organizations on a pragmatic basis,
preferably adopting the inductive method. Much
would be learned from examining the practice of
States that were hosts to international organizations,
such as the United States of America, Switzerland,
the Netherlands, France and Italy. The Commission
should examine that practice with care and ascertain
the type and extent of the privileges and immunities
actually accorded by host States. The examination
would show that the privileges and immunities
granted to international organizations and those who
served them were not uniform. Theoretically, it was
not disputed that an international organization as
such, and its secretariat as an organ of the organiza-
tion, were entitled to a certain status and to some
privileges and immunities. Those privileges and im-
munities were, however, accorded solely for the effec-
tive functioning of the organization and not for the
benefit of any individual. In practice, difficulties
arose in regard to the actual recognition of privileges
and immunities. As in diplomatic practice, the offi-
cials concerned were usually issued with an identity
card by the host State, to indicate their immunity
from arrest and detention. Full diplomatic immunity,
however, was enjoyed by only a very few inter-
national officials, such as a Secretary-General or
chief executive officer and his deputy.

36. Another matter that was worth studying was
the status of various organs of the United Nations
and their staff, and of the ICJ, its Registrar and its
judges. In fact, the members of the Commission
themselves also came within the scope of the present
topic.

37. He would give the Special Rapporteur some
documents relating to a regional international organ-
ization, which he hoped would be useful to him. It
was interesting to note that ASEAN had been set up
as a regional organization in 1967, with no head-
quarters or secretariat of its own. The Ministerial
Conference of ASEAN met annually in the capital of
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one of its five member States in turn, and the Min-
istry of Foreign Affairs of the host State was respon-
sible for servicing the conference. In the very first
year of its existence, ASEAN had concluded a treaty
with ECAFE concerning a study on areas of regional
co-operation. It was thus clear that ASEAN had
international legal capacity; but legal capacity within
each member country was also necessary for the
meetings of its organs. After a decade of existence,
ASEAN had established its headquarters in Indo-
nesia in 1976, and it would be interesting to examine
the extent of the privileges and immunities accorded
under Indonesian law to the organization and its
secretariat. It was not perhaps necessary for ASEAN
to have the capacity to own land, but it certainly
needed the capacity to occupy premises and to con-
clude contracts under internal law.

38. He found the Special Rapporteur’s proposals
for title I very helpful. It would also be useful if he
could draw some line of demarcation between the
spheres of international law, the internal law of the
host State and the law of the organizations, which
gl?verned the constitutional limitations imposed upon
them.

39. Mr. REUTER commended the Special Rappor-
teur for his second report (A/CN.4/391 and Add.l)
and for the spirit in which he had dealt with the
subjects discussed in it. The Commission seemed
inclined to make a specific study of the privileges and
immunities of international organizations, although
the Special Rapporteur had rightly evoked various
other aspects of the law of international organiza-
tions, so as not to mutilate so wide a subject at the
outset.

40. In devoting the first part of the topic of rela-
tions between States and international organizations
to the treaties to which international organizations
were parties, the Commission had begun with the
casiest subject-matter. Indeed, once it was accepted
that international organizations concluded conven-
tional instruments governed by public international
law, there must necessarily be rules of general inter-
national law applicable to such instruments, since
they could not be subject to the law of a particular
organization or of a particular State. Except on cer-
tain points, those rules were very similar to the rules
governing treaties between States.

4]1. When studying the first part of the topic, the
Commission had not considered the question of the
capacity of international organizations to conclude
treaties. It had endeavoured to establish the rules
applicable when international organizations con-
cluded treaties, without ever aspiring to define their
capacity to do so, as it had in the case of States. In
the matter of legal capacity, the attributes of each
organization were made to measure rather than
ready-made, as the Special Rapporteur had observed.
Several other questions had been deliberately left
aside, either by the United Nations Conference on
the Law of Treaties held in Vienna in 1968 and 1969,
or during the preparation of the draft articles on the
law of treaties between States and international
organizations or between international organizations.
Was there a transmission of functional obligations
between the States and international organizations?

What happened to the obligations of an international
organization when it disappeared ? Did the identity of
an international organization subsist when it under-
went important changes, such as the withdrawal of its
principal members? A question of that kind had
arisen in regard to article 36 of the 1969 Vienna
Convention on the Law of Treaties, which concerned
treaties providing for rights for third States. If States
concluded a treaty containing an offer to a third
State, which consented to it, did that offer continue
to bind an original party to the treaty which had
denounced it?

42. All those questions were relatively simple com-
pared with the basic questions which the Commission
would now have to take up. Perhaps it would be
compelled to draw up general rules on the interna-
tional responsibility of organizations—a matter
which it had deliberately left aside up to now. It
would in any case have to determine whether there
were general rules applicable to international organ-
izations in regard to privileges and immunities. On
that point the Special Rapporteur had adopted a
rather reserved attitude. He himself had long con-
sidered that the situation varied from one inter-
national organization to another. It had seemed to
him that the subject lent itself only to studies in
comparative law on the privileges and immunities of
different international organizations, from which it
was obvious that no general rule could be derived. At
the present time, he could accept that, whatever the
status of international organizations, certain privi-
leges and immunities appeared to be so fundamental
that they existed in any case. For quite apart from
any legal theory, an international organization rep-
resented a mode of collective action by States. But
States enjoyed privileges and immunities that could
be essential for international organizations, such as
the right to secrecy. All international organizations,
even those which did not enjoy the right to conclude
treaties, had a right to secrecy, whether it was
expressly mentioned in their statute or not. Several
questions relating to the secrecy of international
organizations were likely to come before national
courts. For instance, damages had been awarded
against INTERPOL by a United States court for
having communicated information on criminal activ-
ities concerning accused persons, who had finally
been acquitted and had considered themselves in-
jured by the communication of that information.

43. When the time came, the Commission would
have to decide either to confine itself to a few
extremely general rules, perhaps only one rule, or to
make a study of a few international organizations
such as the United Nations and the specialized agen-
cies, in order to establish a greater number of com-
mon rules. It was the latter method that the Com-
mission had followed in preparing the draft articles
on the representation of States in their relations with
international organizations.

The meeting rose at 4.45 p.m.




