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State and did not enjoy immunity. That problem was
not covered by paragraph 1 and he wished his reser-
vation to be taken into consideration.
31. With regard to the words "nor to any cargo
belonging to a State and used or intended for use in
government non-commercial service" in paragraph 5
of article 19, he reaffirmed the principle that a cargo
could not be divided into two parts, one in commer-
cial service and the other not. In the case referred to
in paragraph 5, cargo would always be regarded as
being intended for use in government service.
32. He also had a reservation with regard to the
wording of article 20, which suggested that a com-
mercial arbitration award might be reviewed by cer-
tain courts. That was, in fact, not always so and he
would therefore be grateful if the Special Rapporteur
would explain, at least in the commentary, that such
a possibility would depend on internal law.

The meeting rose at 1.05 p.m.

1932nd MEETING

Monday, 22 July 1985, at 10.05 a.m.

Chairman: Mr. Satya Pal JAGOTA

Present: Mr. Arangio-Ruiz, Mr. Balanda, Mr.
Calero Rodrigues, Mr. Flitan, Mr. Francis, Mr.
IHueca, Mr. Jacovides, Mr. Koroma, Mr. Lacleta
Munoz, Mr. Malek, Mr. McCaffrey, Mr. Ogiso, Mr.
Razafindralambo, Mr. Riphagen, Mr. Roukounas,
Sir Ian Sinclair, Mr. Sucharitkul, Mr. Thiam, Mr.
Tomuschat, Mr. Ushakov, Mr. Yankov.

Jurisdictional immunities of States and their property
(concluded) (A/CN.4/376 and Add.l and 2,1
A/CN.4/L.382, sect. D, A/CN.4/L.397)

[Agenda item 4]

DRAFT ARTICLES PROPOSED BY THE
DRAFTING COMMITTEE {concluded)

ARTICLE 19 (Ships engaged in commercial service)
and

ARTICLE 20 (Effect of an arbitration agreement)2

(concluded)
1. Mr. OGISO, referring to article 19, said that he
was opposed to the inclusion of the expression "non-
governmental", which appeared in square brackets in
paragraphs 1 and 4 and could be interpreted to mean
that a ship owned by a State and used in commercial
service enjoyed immunity from the jurisdiction of the
courts of another State. As a result, all commercial
ships in service under a State trading system might
claim immunity—and that would be quite unaccept-
able to him, particularly in the event of a collision for

which a State-owned ship was responsible. In such a
case, a merchant ship operating under the free-
market system would, of course, be subject to local
jurisdiction. The inclusion of the expression "non-
governmental" could, moreover, give rise to an inter-
pretation that was inconsistent with existing State
practice and with international agreements such as
the 1926 Brussels Convention.3 In his view, therefore,
that expression should be deleted from article 19.

2. Mr. ILLUECA said that, in his view, the Spanish
text of article 19 had to be brought more closely into
line with the English text. In paragraph 1, the words
o que lo explote should therefore be replaced by the
words o que lo utilice con tal proposito or by the
words o que lo emplee con tal proposito. The words
procedimiento concerniente a la explotacion de ese
buque in paragraphs 1 and 3 should be replaced by
the words procedimiento concerniente al funcionam-
iento de ese buque and, in paragraphs 2 and 4, the
words explotados and explotado should be replaced
by the words utilizados and utilizado, respectively.

3. The Spanish wording of the proposed title of
article 19, namely Buques destinados a un servicio
comercial, differed both in form and in substance
from the title originally submitted by the Special
Rapporteur in his sixth report (A/CN.4/376 and
Add.l and 2, paras. 232-233), which referred to
Buques utilizados en servicio comercial. As it now
stood, the proposed title failed to make it clear that
article 19 applied not to all ships, but only to ships
engaged in commercial service and owned or oper-
ated by a State, in accordance with the classification
presented by the Special Rapporteur in his sixth
report (ibid., paras. 128-131), which distinguished
between "public vessels" and "private vessels". The
title should therefore be amended to read: Buques del
Estado o buques que el Estado utiliza en servicio com-
ercial ("State-owned or State-operated ships in com-
mercial service").

4. As an example of a situation where it was prac-
tically impossible to distinguish between a ship used
by a State for governmental purposes and a ship used
by that State for commercial purposes, he referred to
a case which had occurred in 1973. At the time of the
events leading to the overthrow of the Allende Gov-
ernment in Chile, two ships, one Cuban and the other
Soviet, had been unloading in a Chilean port. Their
captains had immediately decided to return to their
home ports via the Panama Canal. When passing
through the Canal, the two ships had been arrested
and attached by order of a federal court of the
United States of America in the former Canal Zone
following a complaint by a Chilean agency. The
Government of Panama had protested, claiming that,
as a sovereign State, it recognized the jurisdictional
immunity of the two ships, which were in the service
of the Governments of two sovereign States, and that
their attachment was contrary to the Canal's legal
regime. Shortly thereafter, the federal court in ques-
tion had received a note from the Department of
State and the two ships had been released and
allowed to proceed on their way.

1 Reproduced in Yearbook ... 1984, vol. II (Part One).
2 For the texts, see 1931st meeting, para. 12. 3 See 1915th meeting, footnote 7.
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5. Panama's position had not changed, but in 1976
the United States had adopted the Foreign Sovereign
Immunities Act, a complicated legislative instrument
embodying principles of restricted immunity that
could be invoked as exceptions to the principle of
absolute immunity.
6. Before adopting article 19, paragraph 2, which
the Drafting Committee had based on paragraph 2
(a) of the revised text submitted by the Special Rap-
porteur,4 the Commission should take account of the
view expressed in the Sixth Committee of the General
Assembly that the paragraph might be superfluous in
the light of the provisions of article 6 (A/CN.4/L.382,
para. 307). The Drafting Committee's aim had, in
fact, not been to make the rule an exception to an
exception, but, rather, to confirm article 3 of the 1926
Brussels Convention (A/CN.4/376 and Add.l and 2,
paras. 203-204) and to provide that the ships referred
to in paragraph 2 enjoyed immunity from jurisdiction
in accordance with article 6, which had been des-
cribed in the Sixth Committee (A/CN.4/L.382,
para. 245) as the key to the draft articles as a
whole.

7. Article 6, which would serve as the basis for the
regime of exceptions to State immunity to be dealt
with in part III of the draft, must therefore clearly
enunciate the fundamental principle that a State
enjoyed immunity from the jurisdiction of another
State in accordance with international law and that
effect would be given to such immunity in accordance
with the provisions of the articles which the Commis-
sion would eventually submit, together with its
recommendations, to the General Assembly. It might
then be possible to delete paragraph 2, as well as
paragraph 5, of article 19, on the understanding that
article 6 would make the principle of jurisdictional
immunity applicable to the ships and cargo referred
to in those paragraphs.

8. Mr. SUCHARITKUL (Special Rapporteur),
replying to a question raised by Mr. Ushakov at the
1931st meeting, said that proceedings could be
brought against a State which owned a ship that was
operated by a separate entity because of the special
nature of the proceedings in rem which were available
in certain common-law countries and which invari-
ably also entailed proceedings in personam against
the owner and master of the ship. According to
Mr. Ushakov, it should be possible to institute pro-
ceedings against the operator of the ship without
involving the State or its jurisdictional immunity:
there was no need to institute proceedings in per-
sonam against the State which owned the ship, par-
ticularly if the cause of action, such as a collision at
sea or the carriage of goods by sea, involved its
operation. Where, however, the proceedings related
to repairs carried out on the ship or to salvage ser-
vices rendered, it might be difficult, under certain
legal systems, to show that the owner had not ben-
efited from such repairs or services and that the
operator alone was liable. To avoid unnecessary
problems, it might therefore be advisable, in any
proceedings .against a State, to envisage the substitu-
tion of a" more convenient defendant, such as the
entity set up for the purpose of operating the mer-

4 Ibid., para. 2.

chant marine and intentionally made answerable for
whatever causes of action might arise out of the
operation of the ship. If that course were followed, a
State which owned, but did not operate, a vessel
could allow the operator to appear in its place to
answer a claim. Indeed, under bilateral arrange-
ments, there was a slowly emerging trend in that
direction.

9. Another point that had been raised related to the
rule of non-immunity embodied in paragraph 4 of
article 19, and also to some extent in paragraph 1,
relating to a cargo belonging to a State and used or
intended for use for commercial non-governmental
purposes. It had been said that it was difficult to see
how property such as a ship or cargo could be State-
owned and at the same time used for commercial and
non-governmental purposes. Yet, under the rule in
question, every use made by a State of its property
had to be regarded as governmental and hence non-
commercial. In the circumstances, it might be useful
to state expressly in the commentary that there were
instances, particularly in the case of developing and
socialist countries, when States engaged directly in
trade inter se.

10. Turning to article 20, he said that the commen-
tary might refer to the fact that States were now
competing among themselves in an effort to create
the most favourable conditions for holding commer-
cial arbitration proceedings in their territories. One
method was to endeavour to curtail judicial control
or interference. To that end, the United Kingdom
and Malaysia, for example, had amended their legis-
lation governing jurisdiction to supervise arbitration,
while other countries, including Thailand and Aus-
tralia, still upheld the primacy of judicial indepen-
dence and maintained more or less strict judicial
control over arbitration in civil, commercial and
other matters which took place in their territories. It
was thus possible that, in any given case, a court
which was otherwise competent might decline to
exercise supervisory jurisdiction or might be divested
of such jurisdiction under new legislation or that the
exercise of supervisory jurisdiction might have been
excluded by the decision of the parties to adopt an
autonomous type of arbitration, such as ICSID arbi-
tration, or to regard arbitral awards as final and
self-executing. Some courts might persist in asserting
control over arbitration proceedings contrary to the
wishes of the parties. Agreements to arbitrate were,
however, binding on the parties, although their
enforcement might require judicial participation at
some stage.

11. Lastly, he said that he supported Mr. Illueca's
proposed amendment to the title of article 19 and
agreed that the Spanish text should be brought into
line with the English text. A decision whether or not
to retain paragraphs 2 and 5 of article 19 should,
however, be taken only on second reading.

12. Sir Ian SINCLAIR, noting that he agreed with
Mr. Ogiso's comments on article 19, said that,
according to his understanding, the object and pur-
pose of that provision was to place State-owned or
State-operated ships engaged in commercial service
on the same footing as privately owned ships and
their cargoes. The inclusion of the expression "non-
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governmental" in paragraphs 1 and 4 would, how-
ever, only add to the confusion, since there was a
danger that those provisions would be interpreted to
mean that a ship in governmental service could enjoy
immunity even if it was being operated solely for
commercial purposes. The inclusion of that ex-
pression would also run counter to the trend of mul-
tilateral conventions, such as the 1958 Convention on
the Territorial Sea and the Contiguous Zone,5 ar-
ticles 21 and 22 of which drew a distinction between
rules that applied to government ships operated for
commercial purposes and rules that applied to gov-
ernment ships operated for non-commercial pur-
poses. He had no problem, however, with paragraph
2, which would be essential to overcome any difficul-
ties of interpretation that might arise from paragraph
1 if, as he strongly suggested, the expression "non-
governmental" was deleted.

13. The word "exclusively", appearing near the end
of paragraphs 1 and 4 of article 19, was also un-
necessary and might create confusion. It should be
abundantly clear from the contract for the construc-
tion of a ship whether or not that ship was intended
for use for commercial purposes.

14. As to article 20, he could accept the text pro-
posed by the Drafting Committee and was in favour
of the broader term "civil or commercial matter".

15. Mr. LACLETA MUNOZ, commenting on
some of the drafting points raised by Mr. Illueca, said
that the Drafting Committee had deliberately decided
to use the Spanish word explotar to translate the
word "operate"in article 19. The word operar would,
in the context, have been an Anglicism. The word
explotar was, moreover, used in the text of the 1926
Brussels Convention. It might also have been possible
to use the verb utilizar, as in paragraph 4, but any
reference to the funcionamiento of the ship was to be
avoided, since the meaning of that term was purely
technical.

16. He shared the view that the expression "non-
governmental" in square brackets in paragraphs 1
and 4 should be deleted, since it could be understood
to mean that a ship operated in commercial service
could enjoy immunity, an idea which would run
counter to the trend which had been emerging since
the 1920s and which was reflected in the 1926
Brussels Convention.

17. In article 20, however, the second of the two
alternatives in square brackets should be retained so
that the arbitration machinery would be as compre-
hensive as possible. In the Spanish text, the words
asunto civil o mercantil would nevertheless be prefer-
able to the words negocio civil o mercantil.

18. Mr. BALANDA said that, when the Commis-
sion had begun its consideration of exceptions to
State immunity, it had requested the Special Rappor-
teur to take particular account of the purpose of
commercial activities: the expression "non-govern-
mental" had been included in article 19, paragraphs 1
and 4, in response to that request.

' United Nations, Treaty Series, vol. 516, p. 205.

19. In many developing countries, the State had to
engage in certain activities and perform certain ser-
vices because there were no private individuals who
could do so. In such a case, if a State which owned a
ship engaged in commercial activities with another
State as its partner, it would be performing a public
service. That point warranted particular attention,
since the State could neither be prevented from per-
forming the public service nor deprived of the means
of doing so. Developing countries which were obliged
to engage in commercial activities should therefore be
regarded as performing a public service and should
not be deprived of their instrumentum, since the com-
mercial activities in question would come within the
scope of the public service provided. However, if
most of the members of the Commission took the
view that the use of the words "a ship engaged in
commercial [non-governmental] service" in para-
graphs 1 and 4 would mean adding a new category of
ships and, possibly, complicating international com-
mercial relations, he might be willing simply to agree
with the interpretation of the words "ships ... in
government non-commercial service" in paragraph 2,
which essentially met his concerns. A logical interpre-
tation of that wording, which was used in the 1926
Brussels Convention, would take account of the par-
ticular situation of developing countries, since ships
belonging to the State and performing a public ser-
vice would be considered to be engaged in commer-
cial non-governmental service.

20. Referring to article 20, he said that he had very
strong reservations about the possibility of making
an arbitration agreement applicable to all types of
differences. For the sake of consistency with the
philosophy of the text submitted by the Special Rap-
porteur and in order to avoid problems of imple-
mentation, exceptions to the fundamental principle
of jurisdictional immunity should be limited to com-
mercial activities as such.

21. Mr. RIPHAGEN said that he shared the
doubts voiced with regard to inclusion of the expres-
sion "non-governmental" in article 19, paragraphs 1
and 4. He considered, however, that further study of
the matter was required, given the special situation of
ships in international law and the need, for instance,
to distinguish between the concept of freedom of
passage, which conferred some immunity on all ships,
and the question of the commercial operation of
ships and related proceedings.

22. He also had doubts about paragraph 5 and saw
no reason why a ship "owned or operated by a State
and used or intended for use in government non-
commercial service", as provided for in paragraph 2,
should not be governed by paragraph 4.
23. He had some difficulty with the English and
French texts of paragraph 7, since the words "shall
serve as evidence" did not correspond to the words
vaudra preuve.
24. With regard to article 20, his preference was for
the second alternative in square brackets, namely
"civil or commercial matter". There was no immun-
ity in that particular case because of the supervisory
functions of the courts of the State where the arbi-
tration took place and there was no reason to confine
such immunity to commercial contracts.
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25. Mr. TOMUSCHAT said he considered that the
expression "non-governmental" in article 19, para-
graphs 1 and 4, should be deleted, even though there
would still be the question of who would qualify an
activity in which a ship engaged as commercial or
non-commercial.

26. He further considered that the words "other
ships" in article 19, paragraph 2, were too broad; the
ships in question should be defined more precisely,
otherwise the rule embodied in paragraph 1 would be
undermined.

27. With regard to article 20, he too considered that
the second alternative in square brackets was prefer-
able, although it might be necessary to revert to the
matter later in the light of comments that would be
made, particularly by specialists in matters relating to
conflicts of laws.

28. Mr. RAZAFINDRALAMBO, referring to the
use of the expression "non-governmental" in article
19, paragraphs 1 and 4, said that, in his country,
commercial ships were owned and operated not by
the State, but by commercial enterprises; the State
was thus not directly involved. He nevertheless
understood the concerns which had been expressed
by Mr. Balanda, whose country, like some other
third world countries, directly owned commercial
ships and ran the risk of being involved in proceed-
ings relating to their operation. He also agreed with
Mr. Balanda about the interpretation of the words
"ships ... in government non-commercial service" in
paragraph 2. Since that wording, which was, more-
over, similar to that used in the 1926 Brussels Con-
vention, had so far not given rise to any problems, he
did not see why the words "a ship ... in commercial
[non-governmental] service" should do so. For the
sake of symmetry, the expression "non-governmen-
tal" could therefore be retained in paragraphs 1 and
4 without any great harm.

29. In article 20, a choice had to be made between
the two formulations in square brackets. He under-
stood the position adopted by the members of the
Commission who considered that article 20 would
have few legal consequences for a State which had
concluded in advance a written arbitration agree-
ment. Once a State had entered into an agreement to
submit a dispute to arbitration, it should not be able
to invoke immunity from the jurisdiction of the
courts of the other State. That position was logical.
In developing countries, however, submitting to arbi-
tration meant waiving immunity from jurisdiction. It
was thus an exception to State sovereignty and it
should, accordingly, be limited as much as possible.
If the possibility of submitting to arbitration were
greatly extended, the sovereignty of the State con-
cerned might be seriously jeopardized. That was why
developing countries wanted that possibility to be
limited.

30. If article 20 were interpreted broadly, it might
allow all civil and commercial matters to be submit-
ted to arbitration. According to such a broad inter-
pretation, moreover, article 20 would also apply to
administrative matters. The problem was thus one of
interpretation and it involved State sovereignty. He
was therefore in favour of a restrictive interpretation

of article 20, which should refer only to the submis-
sion to arbitration of differences relating to commer-
cial contracts.
31. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) suggested, in the light of the
discussion in the Commission, that Mr. Illueca's pro-
posed amendment to the title of article 19 should be
adopted. Also, for the sake of clarity, the expression
"non-governmental" should be deleted from article
19, paragraphs 1 and 4, on the understanding that
the words "government non-commercial service" in
paragraph 2 of the article would be interpreted as
qualifying "commercial service" in paragraph 1.

32. As to article 20, he considered that, since it was
not possible at the current stage to decide in favour
of either of the two alternatives in square brackets,
the square brackets should be retained. He also sug-
gested that the existing Spanish text should stand,
but should be reviewed again on second reading.

33. Mr. SUCHARITKUL (Special Rapporteur
said that he fully agreed with those suggestions.

34. Mr. USHAKOV said that the expression "non-
governmental" had been placed in square brackets
because of differences of opinion both in the Drafting
Committee and in the Commission. Only a vote
could settle the matter. It was, however, not the
Commission's practice to proceed to a vote on first
reading, since articles could be changed on second
reading in the light, for instance, of comments by
Governments. He had therefore accepted article 19 in
its present form, with some reservations (1931st
meeting). All members had had the possibility to do
likewise. The reservations expressed would be re-
flected in the summary records of the meeetings. As
for the title of the article, it was not definitive and
could be amended.

35. Mr. FRANCIS said that he favoured Mr.
Ushakov's suggested approach: it would be prema-
ture at the current stage to delete the square brackets
in paragraphs 1 and 4 of article 19. The proper
course would be to take a final decision in the matter
on second reading, when a vote could be taken if
necessary.

36. The CHAIRMAN suggested that the square
brackets around the expression "non-governmental"
in paragraphs 1 and 4 of article 19 should be retained
and that the commentary should refer to the point
raised by Mr. Balanda concerning the interpretation
of paragraphs 1 and 2. He further suggested that the
title of article 29 should be amended to read: "State-
owned or State-operated ships engaged in commer-
cial service". As to article 20, he suggested that the
square brackets around the two alternative expres-
sions should be retained, and that the Spanish text
should not be modified, on the understanding that it
could be revised later if necessary. Any reservations
with regard to the square brackets used in the two
articles would be reflected in the summary records of
the meetings and in the commentaries to articles 19
and 20.

37. If there were no objections, he would take it
that the Commission agreed to adopt articles 19 and
20 provisionally on first reading in the form proposed
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by the Drafting Committee, taking into account his
suggestions.

It was so agreed.
Articles 19 and 20 were adopted.

Draft report of the Commission on the
work of its thirty-seventh session

38. The CHAIRMAN invited the Commission to
consider its draft report, chapter by chapter, starting
with chapter I.

CHAPTER I. Organization of the session (A/CN.4/L.386)

Paragraph 1

Paragraph 1 was adopted.

Paragraph 2

39. The CHAIRMAN said that, in the third sen-
tence, the square brackets around the words "sets out
the articles and commentaries provisionally adopted
by the Commission at the present session" should be
removed, since the Commission had now adopted the
articles in question. In the penultimate sentence, the
words "and chapter VIII relates to international li-
ability for injurious consequences arising out of acts
not prohibited by international law" should be de-
leted, since there would be no separate chapter on
that topic. In the last sentence, the words "Chapter
IX of the report" should accordingly be replaced by
the words "Chapter VIII of the report".

It was so agreed.

40. Mr. RIPHAGEN (Special Rapporteur) said
that, in the third sentence, the words "the articles and
commentaries" should be replaced by "the article
and commentary", since only one article on State
responsibility had been adopted.

Paragraph 2, as amended, was adopted.

Paragraphs 3 to 9

Paragraphs 3 to 9 were adopted.

Paragraph 10

41. Mr. CALERO RODRIGUES suggested that,
in the first sentence, the words "on which topic the
new Special Rapporteur had submitted a preliminary
report" should be replaced by "to which reference is
made in section A of chapter VIII".

It was so agreed.
Paragraph 10, as amended, was adopted.
Chapter I of the draft report, as amended, was

adopted.

CHAPTER VIII [former chapter IX]. Other decisions and conclu-
sions of the Commission (A/CN.4/L.394 and Add. 1-3)

A. International liability for injurious consequences arising out of
acts not prohibited by international law (A/CN.4/L.394/
Add.l)

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.
Section A was adopted.

B |former A|. Programme and methods of work of the Commission
(A/CN.4/L.394 and Add.2)

42. The CHAIRMAN said that paragraphs 1 to 4
of section B (A/CN.4/L.394) would be considered
later, together with paragraphs 5 to 13 of the same
section (A/CN.4/L.394/Add.2).

C |former B|. Co-operation with other bodies (A/CN.4/L.394 and
Add.3)

43. The CHAIRMAN said that the new subsec-
tion 1 dealing with the Arab Commission for Inter-
national Law (A/CN.4/L.394/Add.3) would be con-
sidered later.

C.2 |former B.I). Asian-African Legal Consultative Committee
(A/CN.4/L.394)

Paragraphs 5 to 8

Paragraphs 5 to 8 were adopted.

C.3 |former B.2|. European Committee on Legal Co-operation
(A/CN.4/L.394)

Paragraphs 9 to 12

Paragraphs 9 to 12 were adopted.

C.4 |former B.3|. Inter-American Juridical Committee (A/
CN.4/L.394)

Paragraphs 13 to 16

Paragraphs 13 to 16 were adopted.

D [former C|. Date and place of the thirty-eighth session (A/
CN.4/L.394)

Paragraph 17

Paragraph 17 was adopted.
Section D was adopted.

E (former D). Representation at the fortieth session of the General
Assembly (A/CN.4/L.394)

Paragraph 18

Paragraph 18 was adopted.

Section E was adopted.

F |former £]. Gilberto Amado Memorial Lecture (A/CN.4/L.394)

Paragraphs 19 to 21

Paragraphs 19 to 21 were adopted.
Section F was adopted.

G |former F|. International Law Seminar (A/CN.4/L.394)

Paragraphs 22 to 28

Paragraphs 22 to 28 were adopted.

Paragraph 29

44. Sir Ian SINCLAIR said that, in view of the
appeal for funds made to all States in paragraph 30,
it might be better to delete the last sentence of para-
graph 29, referring to the small number of applica-
tions received from Asia.
45. The CHAIRMAN said that the last sentence of
paragraph 29 merely stated the fact that Asia had not
been equitably represented at the 1985 session of the
International Law Seminar because of the small
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number of applications received from that region.
There was no link between that sentence and para-
graph 30.
46. Mr. SUCHARITKUL said that the retention of
paragraph 29 as it stood might encourage certain
Asian countries to respond more favourably to the
appeal made in paragraph 30.
47. Sir Ian SINCLAIR withdrew his suggestion.

Paragraph 29 was adopted.

Paragraph 30

48. The CHAIRMAN said that, in his statement to
the Commission at its 1928th meeting, Mr. Giblain,
the Director of the International Law Seminar, had
supplied figures to show that, unless there was an
increase in voluntary contributions, the Seminar
might not have sufficient funds for its 1986 session.
Mr. Giblain would be writing to Governments on
that subject and he himself proposed to refer to it in
his statement to the General Assembly.

49. Sir Ian SINCLAIR proposed the deletion, in
the second sentence, of the words "at the very least in
a symbolical manner".

// was so agreed.
Paragraph 30, as amended, was adopted.
Section G, as amended, was adopted.

The meeting rose at 1.20 p.m.

1933rd MEETING

Tuesday, 23 July 1985, at 10.05 a.m.

Chairman: Mr. Satya Pal JAGOTA

Present: Mr. Arangio-Ruiz, Mr. Balanda, Mr.
Calero Rodrigues, Mr. Diaz Gonzalez, Mr. El
Rasheed Mohamed Ahmed, Mr. Flitan, Mr. Francis,
Mr. Illueca, Mr. Koroma, Mr. Malek, Mr. McCaf-
frey, Mr. Ogiso, Mr. Razafindralambo, Mr. Reuter,
Mr. Riphagen, Mr. Roukounas, Sir Ian Sinclair,
Mr. Sucharitkul, Mr. Thiam, Mr. Tomuschat, Mr.
Ushakov, Mr. Yankov

Draft report of the Commission on the work of
its thirty-seventh session (continued)

1. The CHAIRMAN stated that the adoption of a
paragraph of the report would be taken to include
that of any footnotes attached to it.

CHAPTER VIII |former chapter IX]. Other decisions and con-
clusions of the Commission (concluded) (A/CN.4/L.394 and
Add. 1-3)

B (former A). Programme and methods of work of the Commission
(concluded) (A/CN.4/L.394 and Add.2)

Paragraphs 1 to 4 (A/CN.4/L.394)

Paragraphs 1 to 4 were adopted.

Paragraphs 5 to 13 (A/CN.4/L.394/Add.2)

Paragraphs 5 to 13 were adopted.

Section B was adopted.

C (former B|. Co-operation with other bodies {concluded)
(A/CN.4/L.394 and Add.3)

C.I. Arab Commission for International Law (A/CN.4/L.394/
Add.3)

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

Section C was adopted.
Chapter VIII of the draft report, as amended, was

adopted.

CHAPTER II. Draft Code of Offences against the Peace and
Security of Mankind (A/CN.4/L.387 and Add.l)

A. Introduction (A/CN.4/L.387)

Paragraphs 1 to 9

Paragraphs 1 to 9 were adopted.

Paragraph 10

2. Mr. FLITAN (Rapporteur of the Commission)
explained that paragraphs 1 to 19 of chapter II of the
draft report were almost identical with paragraphs 10
to 28 of the Commission's report on its thirty-sixth
session.1 The same was true of the footnotes, except
that, in footnote 17 to paragraph 10 of chapter II of
the draft report under consideration, "July 1984"
should be replaced by "July 1985".
3. Mr. THIAM (Special Rapporteur) said that the
French text of footnote 17 should be brought into
line with the English by replacing the words n'avait
pas repris by n 'a pas repris.

Paragraph 10, as amended, was adopted.

Paragraphs 11 to 17

Paragraphs 11 to 17 were adopted.

Paragraph 18

4. Sir Ian SINCLAIR proposed that the word "in-
ternational" should be inserted before the words
"criminal jurisdiction" in the first part of the penul-
timate sentence.
5. Mr. THIAM (Special Rapporteur) explained
that the adjective "international" had been omitted
because the competent court would not necessarily be
international in character. It was therefore desirable
not to confine the reference to an international court.
He urged that the text should be retained as it
stood.

6. Mr. RIPHAGEN pointed out that the penulti-
mate sentence reflected the views of a number of
members who had stressed the need for an inter-
national criminal jurisdiction.
7. The CHAIRMAN recalled that paragraph 18
described a discussion that had taken place at the
thirty-fifth session, in 1983, and reproduced the
language used in that regard in paragraph 27 of the
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