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44. Mr. DIAZ GONZALEZ said that paragraph 85
as worded reflected the views both of members who
considered that there was no point in including econ-
omic aggression in the draft code, since it came under
aggression as defined by the General Assembly, and
of members who considered that economic aggres-
sion was covered by the various offences provided for
under the code. His own view was that economic
aggression should figure in the code as an offence
against the peace and security of mankind—a view
shared by other members of the Commission.

45. Mr. McCAFFREY suggested that a decision
on paragraph 85 should be deferred to enable him to
give some thought to whether it was necessary to
have his views reflected.

It was so agreed.

Paragraphs 86 and 87

Paragraphs 86 and 87 were adopted.

Paragraph 88

46. Sir Ian SINCLAIR said that the wording of
paragraph 88 depended on the final content of para-
graphs 37 to 41, which had not yet been adopted.
Consideration of paragraph 88 should therefore be
postponed.

// was so agreed.
47. Mr. LACLETA MUNpZ said that, having
been unable to attend the discussion on the draft
report until the present stage, he wished to voice
serious doubts regarding the use, in Spanish, of the
word delito instead of crimen both in paragraph 88
and in the body of the report. For reasons both of
logic and of consistency with other draft articles,
offences against the peace and security of mankind
should be classified as crimenes. It should be remem-
bered that the wording in question had been agreed
by the General Assembly at a time when the Com-
mission had still not made any distinction in its work
on State responsibility between crimes and offences,
and that the grounds on which that wording had
been based were no longer valid.

The meeting rose at 1.15 p.m.
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Draft report of the Commission on the work of
its thirty-seventh session {continued)

CHAPTER II. Draft Code of Offences against the Peace and
Security of Mankind (continued) (A/CN.4/L.387 and Add.l)

B. Consideration of the topic at the present session {concluded)
(A/CN.4/L.387 and Add.l)

1. The CHAIRMAN invited the Commission to
consider the paragraphs of section B still outstand-
ing.

Paragraphs 36 to 41, 85 and 88 (A/CN.4/L.387/Add.l).

Paragraph 36 {concluded)*

2. The CHAIRMAN invited the Commission to
consider the revised text of paragraph 36, which
read:

"36. Following the Commission's further dis-
cussion of that question, in which a number of
members stressed the importance of formulating
general principles in parallel with the list of
offences, the Special Rapporteur once again
pointed out that the principles which had already
been formulated by the Commission would be sup-
plemented, as appropriate, in the light of develop-
ments in international law."

3. Mr. USHAKOV proposed the insertion of "in
1950" between the words "Commission" and "would
be supplemented", near the end of the paragraph.

// was so agreed.
Paragraph 36, as amended, was adopted.

Paragraphs 37 and 38 {concluded)*

4. The CHAIRMAN invited the Commission to
consider the revised text of paragraph 37 and the text
of paragraph 38, which read:

"37. The new rules that had emerged con-
cerned, in the view of the Special Rapporteur, the
non-applicability of statutory limitations to of-
fences against the peace and security of mankind,
the scope of the principles nullum crimen sine lege
and non-retroactivity, and the applicability of jus
cogens with its non-temporal element.

"38. Again, once a criminal act had been
defined and characterized, the responsibility of its
perpetrator and the extent of that responsibility
brought into play a number of moral and subjec-
tive elements, such as intention, degree of aware-
ness and motive, which did not necessarily form
part of every offence, but only of some."
Paragraph 37, as amended, and paragraph 38 were

adopted.

Paragraph 39 {concluded)*

5. The CHAIRMAN invited the Commission to
consider paragraph 39 in the following form:

"39. Concepts such as complicity, the involve-
ment of all the participants and the types of par-
ticipation that might be punishable also called for

* Resumed from the 1933rd meeting.
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serious reflection and meant that difficult choices
would have to be made. Some offences, such as
crimes against humanity, required a concursus
plurium ad delictum and involved the theory of ex-
tenuating circumstances, justification and absolu-
tory [absolving] excuses."

6. After a discussion in which Mr. McCAFFREY,
Mr. KOROMA, Mr. ARANGIO-RUIZ, Mr. LA-
CLETA-MUNOZ, Mr. RAZAFINDRALAMBO,
Mr. EL RASHEED MOHAMED AHMED, Mr.
BALANDA, Mr. CALERO RODRIGUES and Mr.
THIAM (Special Rapporteur) took part, Sir Ian
SINCLAIR proposed that the words "and absolu-
tory [absolving] excuses" should be replaced by "ex-
culpation, etc.".

It was so agreed.
7. Mr. ILLUECA said that the appropriate word in
Spanish would be eximente.

Paragraph 39, as amended, was adopted.

Paragraphs 40 and 41 {concluded)*

8. The CHAIRMAN invited the Commission to
consider the revised texts of paragraphs 40 and 41,
which read:

"40. The foregoing considerations showed that
criminal acts should also be studied before any
general principles could be formulated in order to
avoid excessive abstraction and assertions not
based on proven facts.

"41. The views of the members of the Commis-
sion were divided on these questions. It was sug-
gested by some members that the Special Rappor-
teur might deal with the question of general prin-
ciples more concretely in his next report, so that
members of the Commission could address them-
selves to them more specifically, along with the
other provisions relating to the introduction and
the list of offences as elements of the future code of
offences. The Special Rapporteur said that he
would consider the general principles as soon as
possible."

Paragraphs 40 and 41, as amended, were adopted.

Paragraph 85 {concluded)

9. The CHAIRMAN, referring to the discussion on
paragraph 85 at the previous meeting, suggested that
the words "highly interesting", in the first sentence,
should be replaced by the word "extensive"; that the
words "one which", in the same sentence, should be
deleted; and that the following sentence should be
added at the end of the paragraph: "It was also said
that measures of an economic nature, in addition to
their psychological impact, might constitute a form
of aggression which could threaten the stability of a
Government or the very life of the people of a
country."

It was so agreed.
Paragraph 85, as amended, was adopted.

Paragraph 88 (concluded)

* Resumed from the 1933rd meeting.

10. Sir Ian SINCLAIR, supported by Mr. ILLU-
ECA, said that perhaps some further reference
should be made in paragraph 88 to the Special Rap-
porteur's intention, mentioned in paragraph 41, to
consider the question of general principles as soon as
possible.
11. Mr. THIAM (Special Rapporteur) said that the
question was of as much concern to him as to other
members, since it recurred every year. He had no-
thing more to add at the present stage, however, since
it was not possible to give serious consideration to
the general principles until the list of offences had
been dealt with. The authors of the 1954 draft code
had followed the same course. As indicated in para-
graph 41, he would consider the general principles
"as soon as possible", but wished to reserve the right
to decide when he could do so properly.

12. Mr. McCAFFREY said that he fully under-
stood the Special Rapporteur's difficulty, but
thought it might be desirable to indicate to the Sixth
Committee of the General Assembly that the ques-
tion of general principles was not to be left in
abeyance indefinitely.
13. Sir Ian SINCLAIR suggested that the words
"and to consider the question of general principles as
soon as possible" should be added at the end of
paragraph 88.

It was so agreed.
Paragraph 88, as amended, was adopted.
Section B, as amended, was adopted.
Chapter II of the draft report, as amended, was

adopted.

CHAPTER V. Jurisdictional immunities of States and their pro-
perty (A/CN .4/L.389 and Add.l and Add.l/Corr.l, and Add.2
and 3)

A. Introduction (A/CN.4/L.389 and Add.l and Add.l/Corr.l)
Paragraphs 1 to 8 (A/CN.4/L.389)
Paragraphs 1 to 6

Paragraphs 1 to 6 were adopted.
Paragraph 7

14. Mr. BALANDA, referring to the last sentence
of the French text, proposed that, to avoid a rep-
etition of the word examen, the words la question du
reexamen du projet should be replaced by reconsiderer
le projet.

It was so agreed.

15. Mr. SUCHARITKUL (Special Rapporteur)
said that he had no objection to the French text being
amended as proposed, but saw no need to alter the
English text.

Paragraph 7 was adopted.

Paragraph 8

Paragraph 8 was adopted

Paragraphs 9 to 43 (A/CN.4/L.389/Add.l and Add.l/Corr.l)

Paragraphs 9 to 13

Paragraphs 9 to 13 were adopted with minor draft-
ing changes.
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Paragraphs 14 to 16

Paragraphs 14 to 16 were adopted.

Paragraph 17

Paragraph 17 was adopted with a minor drafting
change.

Paragraphs 18 and 19

Paragraphs 18 and 19 were adopted.

Paragraph 20

16. Mr. McCAFFREY proposed the deletion, in
the second sentence, of the words "promotion of
the", before the word "private". In addition, in the
fourth sentence, the words "basically dependent
upon", before "the conceptual approach", should be
replaced by "related to, although analytically distinct
from".

It was so agreed.

17. Mr. REUTER pointed out that it would be
more correct to use the present tense in the French
text.

Paragraph 20, as amended, was adopted.

Paragraph 21

18. After a discussion in which Mr. FLITAN, Chief
AKINJIDE, Mr. USHAKOV, Mr. LACLETA MU-
NOZ, Mr. ILLUECA, Mr. ARANGIO-RUIZ and
Mr. BALANDA took part, Mr. SUCHARITKUL
(Special Rapporteur) said that the words "constitu-
tional, and their domestic law", in the third sentence,
should be replaced by "legal system". Moreover, in
the fourth sentence, the phrase "or minimizing inter-
nal unrest, caused by lack of food or other basic
commodities" should be deleted.

Paragraph 21, as amended, was adopted.

Paragraphs 22 to 26

Paragraphs 22 to 26 were adopted.

Paragraph 27

19. Mr. TOMUSCHAT said that the reference to
the continental shelf in the last three sentences of
paragraph 27 was confusing, since the continental
shelf was in any case unattachable. The sentences in
question could well be deleted.

20. Mr. MAHIOU said that he also had doubts
about paragraph 27. The resources of the continental
shelf could just conceivably be the subject of attach-
ment, but not the shelf itself, which was part of the
territory of the State.

21. Mr. LACLETA MUNOZ said that it was a
question not of ownership but of a sovereign right.
The matter would have to be carefully reconsidered if
the Commission was not to lay itself open to criticism
from experts on the law of the sea.

22. Sir Ian SINCLAIR said that he too thought
that the last three sentences in paragraph 27 should
be deleted.

It was so agreed.
Paragraph 27, as amended, was adopted.

Paragraphs 28 to 32

Paragraphs 28 to 32 were adopted with minor draft-
ing changes.

Paragraph 33

23. Mr. SUCHARITKUL (Special Rapporteur)
said that the words "commercial and non-govern-
mental", appearing in inverted commas in the third
sentence of paragraph 33, should read "governmental
and non-commercial"; the same mistake occurred
elsewhere in the text of chapter V and should be
corrected in each instance. In the last sentence of the
paragraph, the words "or reference" should be
replaced by "in references".

Paragraph 33, as amended, was adopted.

Paragraph 34

Paragraph 34 was adopted with minor drafting
changes in the French text.

Paragraph 35

Paragraph 35 was adopted.

Paragraph 36

24. Mr. TOMUSCHAT said that the word
"Court", in the last sentence of paragraph 36, should
not be capitalized, for it now gave the impression
that a specific court was meant.

It was so agreed.
Paragraph 36, as amended, was adopted.

Paragraphs 37 and 38

Paragraphs 37 and 38 were adopted.

Paragraph 39

25. Mr. THIAM, referring to the first sentence of
the French text, said that several members—not un
membre—had suggested additions to the list of types
of State property that were immune from attachment
and execution. The French text should therefore be
brought into line with the English text and read // a
ete suggere que ....

It was so agreed.
26. Mr. RIPHAGEN, supported by Sir Ian SIN-
CLAIR, said that the statement in the penultimate
sentence of the paragraph to the effect that the legal
personality of the European Economic Community
was not fully recognized by some of the Community's
member States was obviously incorrect. Accordingly,
the words "including some member States of the
Community" in that sentence should be deleted.

It was so agreed.
Paragraph 39, as amended, was adopted.

Paragraphs 40 to 42

Paragraphs 40 to 42 were adopted.

Paragraph 43

27. The CHAIRMAN suggested the addition of the
words "which will take up these articles at the Com-
mission's next session, in 1986", at the end of para-
graph 43.
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It was so agreed.
Paragraph 43, as amended, was adopted.
Section A, as amended, was adopted.

B. Draft articles on jurisdictional immunities of States and their
property (A/CN.4/L.389/Add.2 and 3)

SUBSECTION 1 (TEXTS OF THE DRAFT ARTICLES PROVISIONALLY
ADOPTED SO FAR BY THE COMMISSION) (A/CN.4/L.389/ADD.2)

28. Mr. YANKOV suggested that document
A/CN.4/L.389/Add.2, which contained only the texts
of draft articles provisionally adopted by the Com-
mission, should be considered as a whole rather than
article by article.

It was so agreed.
Section B.I was adopted.

SUBSECTION 2 (TEXTS OF ARTICLES 19 AND 20, WITH COMMENTARIES
THERETO, PROVISIONALLY ADOPTED BY THE COMMISSION AT ITS
TIIIRTY-SIMMII SISSION) (A CN.4 I..389 Add.3)

Commentary to article 19 (State-owned or Statc-operaled ships
engaged in commercial service)

Paragraph (1)

29. Mr. REUTER said that footnote 52 should be
amplified to include the treaty signed with France in
1970.
30. Mr. LACLETA MUftOZ, referring to the first
sentence of the Spanish text, said that either the
words la prdctica or the words el ejercicio should be
deleted.
31. Mr. KOROMA, supported by Chief AKIN-
JIDE and Sir Ian SINCLAIR, proposed that the last
sentence of the paragraph should be deleted because
it was too categorical and possibly incorrect.

// was so agreed.

Paragraph (I), as amended, was approved.

Paragraph (2)

Paragraph (2) was approved.

Paragraph (3)

32. Sir Ian SINCLAIR proposed the deletion, in
the fourth sentence, of the words "owner and cap-
tain".

It was so agreed

Paragraph (3), as amended, was approved.

Paragraph (4)

33. Sir Ian SINCLAIR proposed that Ihe third sen-
tence should be amended to read: "In some coun-
tries, it is possible to proceed against another mer-
chant ship in the same ownership as the ship in
respect of which the claim arises, on the basis of what
is known as sister-ship jurisdiction, for which pro-
vision is made in the International Convention relat-
ing to the Arrest of Seagoing Ships (Brussels,
1952)."

// was so agreed.
34. Mr. REUTER said that, in view of Sir Ian
Sinclair's amendment, the last sentence was no longer
necessary and could be deleted.

// was so agreed.

Paragraph (4), as amended, was approved.

Paragraph (5)

35. Mr. TOMUSCHAT proposed that the first part
of the second sentence should be replaced by: "This
is apparent from the vivid account given by one
author and confirmed by the fact that some maritime
Powers felt it necessary to convene ...".

It was so agreed.
Paragraph (5), as amended, was approved.

Paragraph (6)

36. Mr. YANKOV said that the words "United
Nations Convention on the" should be inserted
before "Law of the Sea", in the second sentence.

// was so agreed.

37. Mr. REUTER, referring to the term "double
criterion", in the first sentence, said that members
had not in fact agreed on the idea of such a criterion.
As worded, the sentence seemed to suggest that the
Commission took a position in the matter.

38. Mr. SUCHARITKUL (Special Rapporteur)
suggested that the beginning of the first sentence
might read: "The dichotomy of service of vessels
classified according to a criterion of their use was
adopted by the Convention ...".

39. Chief AKINJIDE said that it would be mislead-
ing to remove the reference to the criterion of
"governmental non-commercial" use.

40. Sir Ian SINCLAIR said that, if the reference to
"commercial and non-governmental" use was re-
tained, the statement that the criterion had been
adopted by the 1926 Brussels Convention would be
incorrect. That Convention spoke only of commer-
cial use and not of non-governmental use.

41. After a discussion in which Mr. ARANGIO-
RUIZ, Mr. MAHIOU, Mr. BALANDA, Mr.
USHAKOV, Mr. LACLETA MUNOZ and Mr.
MCCAFFREY took part, Mr. SUCHARITKUL
(Special Rapporteur) said that the words "adopted
by the Convention and", in the first sentence, should
be deleted. The first part of the second sentence
should read: "The term 'governmental and non-
commercial' is used in the 1926 Brussels Convention,
and the term 'government non-commercial' in con-
ventions ...". The word "services" in the same sen-
tence should be placed in the singular, and the words
"and non-governmental" should be deleted.

42. Mr. CALERO RODRIGUES proposed the
deletion, in the first sentence, of the words "without
the least hesitation".

It was so agreed.
Paragraph (6), as amended, was approved.

The meeting rose at 6.10 p.m.


