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stated that they were not in favour of the 'system' ap-
proach." Certain members, like himself, preferred the
"watercourse" concept, and the paragraph should
strike a fair balance between the two schools of thought.

51. Mr. YANKOV proposed the insertion, at the end
of the second sentence, of the phrase: "while other
members were of the view that the 'international water-
course' concept would be satisfactory".

52. Mr. McCAFFREY (Special Rapporteur) said that,
as he recalled, 11 members had spoken during the
discussion in favour of deferring the definition of the
term "international watercourse"; five had specifically
said that they were in favour of the "system" approach,
and only one member had spoken against that ap-
proach.

53. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Commission
agreed to adopt paragraph 16 with the amendments
proposed by Mr. Diaz Gonzalez, Mr. Flitan,
Mr. Roukounas, Mr. Lacleta Munoz and Mr. Yankov.

// was so agreed.
Paragraph 16, as amended, was adopted.

Paragraph 17

54. Mr. ROUKOUNAS proposed the insertion in the
second sentence, after the words "to be derived
therefrom", of the phrase "and that it should be in-
cluded in the text". The word "Members", at the be-
ginning of the next sentence, should be replaced by
"Many members".

// was so agreed.
Paragraph 17, as amended, was adopted.

Paragraphs 18 and 19

Paragraphs 18 and 19 were adopted.

Paragraph 20

55. Mr. B ALAND A proposed that the words "might
not be capable", in the third sentence, should be
amended to read "might not always be capable". The
words "the needs", in the penultimate sentence, should
be changed to "the expressed needs".

It was so agreed.
Paragraph 20, as amended, was adopted.

Paragraph 21

56. Mr. ROUKOUNAS proposed the insertion, after
the second sentence, of a new sentence reading: "Still
others preferred to use the term 'harm' without
qualification."

It was so agreed.
Paragraph 21, as amended, was adopted.

Paragraph 22

57. Mr. ARANGIO-RUIZ said that paragraph 22 was
a key paragraph, since it concerned the future work on
the topic. Accordingly, it was not desirable to use a
vague formulation like "to elaborate general principles

and rules", in the third sentence. The underlying issue
was whether or not any legal rules or principles regard-
ing international watercourses existed at the present
time. There was some confusion in paragraph 22 be-
tween lex lata (codification), lex ferenda (progressive
development) and the rather vague concept of
"guidelines" or mere recommendations.

58. Mr. McCAFFREY (Special Rapporteur) said that
certain changes should be made to the paragraph to
meet the valid points raised by Mr. Arangio-Ruiz. The
beginning of the third sentence should be amended to
read: "The thrust of that approach was to elaborate
draft articles setting forth the general principles and
rules ..." As a consequential change, the last sentence
would state: "... the formulation of draft articles set-
ting forth legal principles and rules; the Commission
could turn next to ..."

// was so agreed.

59. Sir Ian SINCLAIR proposed that, in the last
sentence, the words "set of recommendations" should
be replaced by "set of guidelines" and the words "that
are not required by international law" by "that are not
strictly required by international law".

It was so agreed.
Paragraph 22, as amended, was adopted.

Paragraph 23

60. Sir Ian SINCLAIR proposed that the words
"members of the Commission", in the first sentence,
should be amended to read: "those members of the
Commission who spoke on the topic".

It was so agreed.
Paragraph 23, as amended, was adopted.
Section B, as amended, was adopted.
Chapter VII of the draft report, as amended, was

adopted.
The meeting rose at 5.50 p.m.

1985th MEETING

Wednesday, 9 July 1986, at 11 a.m.

Chairman: Mr. Alexander YANKOV

Present: Chief Akinjide, Mr. Arangio-Ruiz,
Mr. Balanda, Mr. Barboza, Mr. Calero Rodrigues,
Mr. Diaz Gonzalez, Mr. El Rasheed Mohamed Ahmed,
Mr. Flitan, Mr. Francis, Mr. Illueca, Mr. Jacovides,
Mr. Koroma, Mr. Lacleta Munoz, Mr. Mahiou,
Mr. Malek, Mr. McCaffrey, Mr. Njenga, Mr. Ogiso,
Mr. Razafindralambo, Mr. Reuter, Mr. Riphagen,
Mr. Roukounas, Sir Ian Sinclair, Mr. Thiam,
Mr. Ushakov.
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Draft report of the Commission on the work
of its thirty-eighth session (continued)

CHAPTER V. Draft Code of Offences against the Peace and Se-
curity of Mankind (A/CN.4/L.406 and Add.l)

A. Introduction (A/CN.4/L.406)

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

Paragraph 3

Paragraph 3 was adopted with a minor drafting
change.

Paragraphs 4 to 7

Paragraphs 4 to 7 were adopted.

Paragraph 8

1. Mr. B ALAND A suggested the insertion of the
words "of the international criminal responsibility of
States" after the word "problem", at the end of the
third sentence, since it was precisely on that point that
the Commission wished to have the views of the General
Assembly.

2. Mr. USHAKOV said that he objected to the use in
the last sentence of the formula "the prevailing
opinion" and stressed that a different opinion had been
expressed with regard to the criminal responsibility of
States. In the absence of a vote, it was difficult to deter-
mine whether a particular opinion was the prevailing
one or not.

3. Mr. THIAM (Special Rapporteur) pointed out that
the formula in question had already been used in the
Commission's report on its thirty-fifth session, in 1983.'

4. Mr. USHAKOV said the fact that the formula had
been used in the 1983 report made no difference to the
essence of the problem. As a matter of principle, an opi-
nion could not be said to be the prevailing opinion if no
vote had been taken.

5. Mr. McCAFFREY said that he agreed with Mr.
Ushakov. The final sentence of the paragraph did not
reflect the situation at the end of the Commission's
thirty-seventh session, since the matter in question had
not really been considered at that time. Consequently,
the sentence should either be deleted or redrafted.

6. Mr. ILLUECA said that he fully agreed with
Mr. Ushakov and Mr. McCaffrey.

7. Sir Ian SINCLAIR said that, while he concurred
with Mr. Ushakov in substance, the statement in the last
sentence of the paragraph actually appeared in the
Commission's report on its thirty-fifth session. If
Mr. Balanda's proposal were adopted, it might be
preferable to delete the whole of the last sentence.

8. Mr. FRANCIS said that the sentence could indeed
be deleted, but there was no doubt as to its veracity,
which was borne out by the Commission's report on its
1983 session.

9. Mr. CALERO RODRIGUES said that he would
not be opposed to the deletion of the last sentence.

Nevertheless, the paragraph, as a summary of the Com-
mission's work on the topic thus far, would be in-
complete without it. Moreover, any redrafting of the
text might imply that the Commission was attempting to
go back on the position it had adopted in 1983. Perhaps
a change in the tense used might be sufficient to accom-
modate the concerns expressed.

10. Mr. THIAM (Special Rapporteur) said that it
would be possible to delete the phrase in question, since
the amendment proposed by Mr. Balanda already dealt
with the problem of the responsibility of States.

11. Mr. BALANDA explained that his proposal was
intended simply to complete the meaning of the third
sentence. Accordingly, as far as the last sentence was
concerned, it was better not to delete the words relating
to the criminal responsibility of States because that
would leave a gap. Perhaps the best course would be to
state that the Commission had already endorsed the
principle of the criminal responsibility of States in a
previous report, and give no indication of whether that
view represented the prevailing opinion or not.

12. Mr. RIPHAGEN said that he agreed with Mr.
Calero Rodrigues. The solution might be to amend the
sentence to read: "The General Assembly was requested
to. indicate whether such a jurisdiction should also be
competent with respect to States."

13. Mr. THIAM (Special Rapporteur) said that Mr.
Riphagen's proposal was acceptable, inasmuch as it
reflected the substance, if not the form, of the Commis-
sion's report on its 1983 session.

14. Mr. RAZAFINDRALAMBO said that he, too, ac-
cepted that proposal, but would have preferred a for-
mula along the lines of: "Since a number of members of
the Commission endorsed ..." It was nevertheless essen-
tial, in order to make the sentence more understandable,
to retain the reference to criminal responsibility of
States, for the previous sentence mentioned "a compe-
tent international criminal jurisdiction for individuals".

15. Following a brief exchange of views in which
Mr. McCAFFREY, Chief AKINJIDE and Mr.
CALERO RODRIGUES took part, the CHAIRMAN
said that, if there were no objections, he would take it
that the Commission agreed to adopt paragraph 8 with
the amendments proposed by Mr. Balanda and
Mr. Riphagen.

// was so agreed.
Paragraph 8, as amended, was adopted.

Paragraph 9 and new paragraph 9 bis

16. Mr. OG1SO (Rapporteur) referring to the fourth
sentence of paragraph 9, said that the question of
serious damage to the human environment did not ap-
pear to have been discussed by the Commission at its
thirty-seventh session and, as stated in paragraph 98 of
the report on that session,2 although the notion of
economic aggression had been discussed extensively, no
definite conclusions had been reached. Consequently, a

See Yearbook ... 1983, vol. II (Part Two), p. 16, para. 69 (c) (ii). Yearbook ... 1985, vol. II (Part Two), p. 18.
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sentence along the same lines should be inserted after
the fourth sentence of paragraph 9.

17. Mr. BALANDA said that the paragraph was too
long and should be divided into two, the second
paragraph—to be numbered 9 bis—starting with what
was now the third sentence. The new paragraph would
thus act as a counterpart to the shortened paragraph 9,
which would deal with the content ratione personae of
the draft code.

18. In the fourth sentence of paragraph 9—the second
sentence of new paragraph 9 bis—the word "possibly",
before "serious damage to the human environment",
could be deleted. Finally, the reference to the "use" of
nuclear weapons, at the beginning of the following
sentence, could be replaced by a reference to the outlaw-
ing of nuclear weapons, since the issue was whether
nuclear weapons as such were to be outlawed, regardless
of the way in which they were used.

19. Mr. CALERO RODRIGUES, referring to Mr.
Ogiso's comments, said that the fourth sentence raised
the same problem as had been dealt with earlier, namely
the recognition of a general trend within the Commis-
sion. It was difficult to speak of a general trend in
favour of including serious damage to the human en-
vironment, and particularly economic aggression, in the
draft code. Hence it might be better to state that many
opinions had been expressed on the matter, or alter-
natively to deal with damage to the human environment
and economic aggression in one sentence, and col-
onialism and apartheid in another.

20. Mr. THIAM (Special Rapporteur) said that the
suggestion by Mr. Calero Rodrigues was acceptable. It
was true that the Commission had clearly endorsed the
inclusion of colonialism and apartheid in the draft code,
but there was some doubt regarding the inclusion
of serious damage to the human environment and
economic aggression. The fourth sentence could
therefore end with the word apartheid and the other two
points could be covered by a separate sentence worded
along the following lines: "With regard to serious
damage to the human environment and economic ag-
gression, some members favoured ..."

21. Mr. FLITAN said that he had no objection to the
Special Rapporteur's proposal, but the expression "a
number of members" should be used instead of "some
members" in the proposed new sentence. In that con-
nection, it should be emphasized that inclusion in the
draft code of serious damage to the human environment
and economic aggression was not, a priori, more con-
troversial than inclusion of the other two points. In-
deed, as the Special Rapporteur himself had said on
numerous occasions, serious damage to the human en-
vironment was expressly mentioned in article 19,
paragraph 3 (d), of part 1 of the draft articles on State
responsibility, which the Commission had adopted on
first reading in 1980,3 and which had not been called
into question since then. The Commission should
therefore act consistently. The only problem was that of
formulating a more precise legal characterization.
Moreover, with regard to economic aggression, no

member seemed to have suggested that the Commission
should depart from the Definition of Aggression
adopted by the General Assembly in 1974/ or from the
definition proposed by the Special Rapporteur in article
11, paragraph 3 (b), of the draft code.5 There, too, the
problem lay in the need to find an appropriate legal
characterization. Consequently, he had no objection to
accepting the sentence in its present form.

22. Mr. FRANCIS said that, since there was an iden-
tifiable general trend in the Commission in favour of in-
cluding damage to the human environment in the draft
code but no such trend in the case of economic aggres-
sion, the sentence should be redrafted accordingly.

23. Mr. JACOVIDES said that he supported the pro-
posal by Mr. Calero Rodrigues.

24. Mr. USHAKOV said that the second part of
paragraph 9, relating to the content ratione materiae of
the draft code, did not accurately reflect the Commis-
sion's discussion. It should therefore be redrafted, bear-
ing in mind that the Commission had not yet taken a
concrete decision in the matter. Thus the words "The
Commission intended" and "the Commission con-
sidered" should be replaced by wording such as "some
members ..." or "other members ...".

25. Sir Ian SINCLAIR said that he was prepared to
accept the paragraph as it stood or with the amendment
proposed by Mr. Ogiso. However, if the fourth sentence
was to be divided into two, the division should be be-
tween colonialism and apartheid on the one hand, and
serious damage to the human environment and
economic aggression on the other.

26. Mr. THIAM (Special Rapporteur) said that it was
preferable not to go back on a previous decision and he
read out the conclusions adopted by the Commission in
subparagraph (c) (i), (ii) and (iii) of paragraph 65 of its
report on its thirty-sixth session.6 Those conclusions had
not been altered in any way by the present draft report.

27. Mr. USHAKOV said that, in the absence of a for-
mal decision by the Commission, there should be no
reference to any "decision". Naturally, he was in no
way opposed to the idea of considering colonialism, for
example, as a crime. However, as a matter of principle,
it was essential to avoid giving the impression that the
Commission had taken a decision on an issue when it
had not in fact done so.

28. Mr. LACLETA MUNOZ said that a clear distinc-
tion had to be drawn between colonialism and apart-
heid, which certainly had to be included in the draft
code, serious damage to the human environment, which
might possibly be included, and economic aggression,
which fell within an entirely different context.

29. Mr. THIAM (Special Rapporteur) pointed out
that paragraph 9 contained a historical account of the
consideration of the question and that it was the Com-
mission itself which had employed the formula in

3 Yearbook ... 1980, vol. II (Part Two), p. 32.

4 General Assembly resolution 3314 (XXIX) of 14 December 1974,
annex.

5 See 1957th meeting, para. 1.
6 Yearbook ... 1984, vol. II (Part Two), p. 17.
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dispute. There was no reason to modify a text which the
Commission had already adopted at the relevant time.

30. Chief AKINJIDE said it seemed apparent from
the Special Rapporteur's comment that the fourth
sentence was historically correct and required no
amendment.

31. Mr. FRANCIS said that he could not agree with
Mr. Lacleta Munoz. The only item which should form
the subject of a separate sentence was economic aggres-
sion. He therefore supported the proposal by
Mr. Ogiso.

32. Sir Ian SINCLAIR urged that the sentence under
review should be left unchanged, since it accurately
reflected the position at the end of the Commission's
thirty-seventh session. A sentence should, however,
be added on the subject of economic aggression, as pro-
posed by the Rapporteur (para. 16 above), along the
lines of paragraph 98 of the Commission's report on its
thirty-seventh session.

33. Mr. McCAFFREY proposed that, in order to
make the position clear, the words "As of the thirty-
sixth session" should be inserted at the beginning of the
fourth sentence.

34. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Commission
agreed to adopt the proposals by the Rapporteur and
Mr. McCaffrey, and to divide paragraph 9 into two as
proposed by Mr. Balanda.

It was so agreed.
Paragraph 9 and new paragraph 9 bis, as amended,

were adopted.

Paragraph 10

Paragraph 10 was adopted.

Paragraph 11

35. MR. McCAFFREY proposed that the opening
words should read: "At the same session, the Commis-
sion referred".

// was so agreed.
Paragraph 11, as amended, was adopted.

36. Mr. LACLETA MUNOZ noted that the Spanish
text of section A, comprising paragraphs 1 to 11, used
the now discarded term delito, which had been
superseded by the more appropriate term crimen, used
in the remainder of the chapter. The discrepancy was in-
evitable because the introductory section covered the
period before the term had been corrected. He proposed
that the secretariat should prepare a suitable footnote
for insertion in section A in order to clarify that point.

It was so agreed.
Section A, as amended, was adopted.

B. Consideration of the topic at the present session (A/CN.4/L.406
and Add.l)

Paragraphs 12 to 34 bis (A/CN.4/L.406)

Paragraph 12

Paragraph 12 was adopted.

Paragraphs 13 to 17

Paragraphs 13 to 17 were adopted.

Paragraph 18

37. Sir Ian SINCLAIR said that the beginning of the
first sentence was not clear and should be amended to
read: "The Special Rapporteur considered that the term
'humanity' could be viewed from three different
perspectives: that of culture ..."

It was so agreed.
Paragraph 18, as amended, was adopted.

Paragraph 19

38. Sir Ian SINCLAIR said that, in the fourth
sentence of the English text, the inappropriate ex-
pression "correctional offences" should be replaced
by "lesser offences".

It was so agreed.
Paragraph 19, as amended, was adopted.

Paragraph 20

39. Mr. MAHIOU said that, in the first sentence of
the French text, the words la richesse should obviously
be replaced by tout le contenu.

It was so agreed.
Paragraph 20, as amended in the French text, was

adopted.

Paragraphs 21 and 22

Paragraphs 21 and 22 were adopted.

Paragraph 23

40. Mr. RAZAFINDRALAMBO proposed that the
words "the element of intent", in the last sentence,
should be replaced by "motive".

41. Sir Ian SINCLAIR proposed that the words "to
characterize an act", in the third sentence, should be
amended to read "to characterize it".

42. Mr. McCAFFREY suggested that the drafting of
the same sentence could be improved by inserting a for-
mula such as "The fact that ..." at the beginning.

43. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Commission
agreed to adopt paragraph 23 with the various im-
provements suggested.

It was so agreed.
Paragraph 23, as amended, was adopted.

Paragraph 24

44. Sir Ian SINCLAIR said that the words
"systematic plan", in the first sentence, should be
replaced by "systematic design".

// was so agreed.
Paragraph 24, as amended, was adopted.
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Paragraph 25

Paragraph 25 was adopted.

Paragraph 26

45. Mr. McCAFFREY said that he failed to under-
stand the precise meaning of the term "self-interest",
used in the first and second sentences in connection with
the motivation of criminals.

46. Sir Ian SINCLAIR said that he experienced the
same difficulty. Since the original French term was in-
te'ret, it could be rendered in English as "private gain".

It was so agreed.
Paragraph 26, as amended, was adopted.

New paragraph 26 bis

47. Mr. RIPHAGEN proposed the insertion of an ad-
ditional paragraph to the effect that some members
doubted whether interference by the authorities of a
State in the internal or external affairs of another State
constituted in all cases a crime against humanity. As
he recalled, at least one other member, namely Mr.
Tomuschat (1966th meeting), had expressed that view.

48. The CHAIRMAN said that, if there were no ob-
jections, he would take it that the Commission agreed to
the insertion of a new paragraph 26 bis, the text of
which would be supplied to the secretariat by
Mr. Riphagen.

// was so agreed.

Heading preceding paragraph 27

49. Mr. MAHIOU proposed that, in the French text
of the heading preceding paragraph 27, the definite ar-
ticle before the word apartheid and the partitive article
before autres should be deleted.

50. Mr. REUTER said that he endorsed Mr. Mahiou's
comment and proposed that the word "suggested"
should also be deleted.

It was so agreed.
The heading preceding paragraph 27, as amended,

was adopted.

Paragraph 27

51. Mr. BALANDA proposed that the words "it was
based on a constitution", in the second sentence, should
be replaced by "it was institutionalized".

52. Mr. THIAM (Special Rapporteur) said that he had
no objection to Mr. Balanda's proposal.

53. Mr. RAZAFINDRALAMBO said that a par-
ticular feature of apartheid was that it was embodied in
the South African Constitution and the term "institu-
tionalized" could well minimize the scope of the crime
referred to in the paragraph.

54. Mr. MAHIOU said that he preferred the term "in-
stitutionalized", which covered all aspects of the mat-
ter, including the constitutional aspects.

55. Sir Ian SINCLAIR said that the English text was
entirely satisfactory in its present form.

56. Mr. ARANGIO-RUIZ said that, in the French
text, the term constitutionnalise might not be felicitous
from a linguistic point of view, but it should none the
less be retained, for it related to something that was
quite precise.

57. Mr. RAZAFINDRALAMBO proposed that the
words "it was based on a constitution" should be
replaced by "it was embodied in a constitution".

58. Mr. BALANDA said that he was perfectly willing
to respond to any proposal, but the words "based on a
constitution" were narrower than "institutionalized".
The constitution formed an integral part of a country's
institutions. It was for that reason that he had proposed
a broader formula.

59. Mr. THIAM (Special Rapporteur) said that the
phrase in question was taken from his report and it
sought to illustrate the importance attached to an in-
stitution that was embodied in a constitution.

60. The CHAIRMAN said that, if there were no ob-
jections, he would take it that the Commission agreed to
retain the phrase in question.

It was so agreed.

61. Sir Ian SINCLAIR proposed that the secretariat
should correct the tenses of the verbs, not only in
paragraph 27 but wherever necessary.

// was so agreed.

62. Mr. KOROMA said that the first sentence of
paragraph 27, referring to the various international
instruments "condemning apartheid", should more
properly speak of instruments "declaring apartheid
to be an offence".

63. Mr. USHAKOV said his position of principle was
that no one could challenge a passage in a report that
reproduced a statement by the Special Rapporteur or a
particular member of the Commission. Consequently, it
was difficult to see how any change could be made to a
sentence beginning with the words "In his report, the
Special Rapporteur proposed". The choice of terms lay
with the Special Rapporteur.

64. Mr. THIAM (Special Rapporteur) said that, while
he shared Mr. Ushakov's point of view, he had no ob-
jection to meeting Mr. Koroma's wishes, as he had done
in the past.

65. Mr. KOROMA explained that the purpose of his
proposal was to distinguish between legal censure and
political censure.

66. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Commission
agreed to adopt paragraph 27 with Mr. Koroma's
amendment.

It was so agreed.
Paragraph 27, as amended, was adopted.

Paragraph 28

67. Mr. CALERO RODRIGUES said that the begin-
ning of the paragraph should be brought into line with
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the French text by stating: "Different views were ex-
pressed in the Commission on the inclusion . . ."

It was so agreed.

Paragraph 28, as amended, was adopted.

Paragraph 29

Paragraph 29 was adopted.

Paragraph 30

68. Sir Ian SINCLAIR said that the initial phrase of
the English text should read "The comments made in
the Commission", in keeping with the original French
text.

It was so agreed.

Paragraph 30, as amended, was adopted.

Paragraphs 31 to 33

Paragraphs 31 to 33 were adopted.

Paragraph 34

69. Mr. McCAFFREY said that it was incorrect to use
the present tense in the last phrase, for it gave the
mistaken impression that the passage in question ex-
pressed the views of the Commission itself. The past
tense was required.

70. Mr. JACOVIDES proposed that the passage
should be reworded as follows: "According to the latter
members, drug trafficking was of course an interna-
tional crime, but it was not, for all that, an offence
against the peace and security of mankind."

71. The CHAIRMAN said that, if there were no ob-
jections, he would take it that the Commission agreed to
adopt paragraph 34 with the amendment proposed by
Mr. Jacovides.

It was so agreed.

Paragraph 34, as amended, was adopted.

Paragraph 34 bis

72. Mr. ARANGIO-RUIZ drew attention to the open-
ing words of paragraph 34 bis, "One member of the
Commission indicated". He was the member in ques-
tion, but for the purposes of the record he would point
out that at least two other members had shared his view.

73. Mr. KOROMA proposed that the sentence should
begin with the words "Some members of the Commis-
sion".

It was so agreed.

74. Mr. DIAZ GONZALEZ said that, in the Spanish
text, the expression libre disposition should be replaced
by libre determination.

It was so agreed.

Paragraph 34 bis, as amended, was adopted.

New paragraph 34 ter

75. Mr BALANDA proposed the inclusion of a
paragraph 34 ter stating: "Some members proposed the

inclusion in the draft code of trafficking in children and
women, and slavery."

New paragraph 34 ter was adopted.

The meeting rose at 1.05 p.m.

1986th MEETING

Wednesday, 9 July 1986, at 3.15 p.m.

Chairman: Mr. Alexander YANKOV

Present: Chief Akinjide, Mr. Arangio-Ruiz,
Mr. Balanda, Mr. Barboza, Mr. Calero Rodrigues,
Mr. Diaz Gonzalez, Mr. El Rasheed Mohamed Ahmed,
Mr. Flitan, Mr. Francis, Mr. Illueca, Mr. Jacovides,
Mr. Koroma, Mr. Lacleta Mufloz, Mr. Mahiou,
Mr. Malek, Mr. McCaffrey, Mr. Njenga, Mr. Ogiso,
Mr. Razafindralambo, Mr. Reuter, Mr. Riphagen,
Mr. Roukounas, Sir Ian Sinclair, Mr. Thiam, Mr.
Ushakov.

Draft report of the Commission on the work
of its thirty-eighth session {continued)

CHAPTER V. Draft Code of Offences against the Peace and
Security of Mankind (continued) (A/CN.4/L.406 and Add.l)

B. Consideration of the topic at the present session {continued)
(A/CN.4/L.406 and Add.l)

Paragraphs 35 to 64 (A/CN.4/L.406)
Paragraph 35

Paragraph 35 was adopted with minor drafting
changes.

Paragraph 36

1. Sir Ian SINCLAIR proposed that, in the second
sentence, the words "war is no longer a right, but a
wrongful act" should be replaced by the words "war is
no longer lawful".

2. Mr. JACOVIDES supported that proposal.

3. Mr. RIPHAGEN also supported the proposal and
himself proposed that, in the same sentence, the words
"Except in very limited cases, such as self-defence or the
maintenance of peace" should be deleted.

4. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed to
adopt those amendments.

It was so agreed.

Paragraph 36, as amended, was adopted with minor
drafting changes.

Paragraph 37

5. Mr. KOROMA proposed the insertion, before the
last sentence, of a new sentence reading: "Furthermore,


