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Summary records of the meetings of the thirty-ninth session

Adoption of the agenda (A/CN.4/403)

9. The CHAIRMAN invited the Commission to adopt
the provisional agenda (A/CN.4/403), on the under-
standing that its adoption would be without preju-
dice to the order of consideration of the topics, which
would be decided later.

The provisional agenda (A/CN.4/403) was adopted.

10. The CHAIRMAN, drawing attention to General
Assembly resolution 41/81 of 3 December 1986, sug-
gested that the request in paragraph 5 of that resolution
should be taken up under item 9 of the agenda (Pro-
gramme, procedures and working methods of the Com-
mission, and its documentation).

It was so agreed.

Organization of work of the session
[Agenda item 1]

11. Mr. YANKOV suggested that members of the
Commission who were not members of the Enlarged
Bureau should be permitted to attend the meetings of
the Bureau as observers.

It was so agreed.

The meeting rose at 5 p.m.

1991st MEETING

Tuesday, 5 May 1987, at 12.10p.m.

Chairman: Mr. Stephen C. MCCAFFREY

Present: Prince Ajibola, Mr. Al-Khasawneh,
Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Bennouna, Mr. Boutros-Ghali, Mr. Calero
Rodrigues, Mr. Diaz Gonzalez, Mr. Eiriksson,
Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Illueca,
Mr. Jacovides, Mr. Koroma, Mr. Mahiou, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr. Roucounas,
Mr. Sepiilveda Gutierrez, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

Organization of work of the session {continued)
[Agenda item 1]

1. The CHAIRMAN said that the Enlarged Bureau
had recommended that, of the seven meetings per week
to which the Commission was entitled, four should be
allocated to plenary meetings, to be held in the morning
from Tuesday to Friday each week, and three to
meetings of the Drafting Committee and/or the Plan-
ning Group, to be held in the afternoon, starting on
Monday. One additional meeting could, if necessary, be
held, provided conference facilities were available. Any

time saved in the consideration of a topic in plenary
meetings would be allocated to the Drafting Committee
or the Planning Group.

2. The Enlarged Bureau had recommended that the
Commission should consider the items on the agenda in
the following order:
1. Draft Code of Offences against the Peace and

Security of Mankind (item 5) lOto 12 meetings
2. The law of the non-navigational uses of inter-

national watercourses (item 6) 10 meetings
3. International liability for injurious conse-

quences arising out of acts not prohibited by
international law (item 7) 8 meetings

4. Relations between States and international
organizations (second part of the topic)
(item 8) 6 meetings, on

the understand-
ing that that
number could be
increased, if
necessary

5. Programme, procedures and working
methods of the Commission, and its
documentation (item 9) 2 meetings

One meeting would be held in reserve. The Com-
mission's report to the General Assembly would be con-
sidered and adopted in the last week of the session. The
Enlarged Bureau had also recommended flexibility in
the application of that timetable.

3. Mr. EIRIKSSON said that he was grateful to the
Secretariat for circulating a letter he had addressed to
members containing certain suggestions for restructur-
ing the Commission's work, but regretted that some of
his colleagues had apparently not received it. He
therefore wished to draw attention to one point in par-
ticular made in the letter, namely the absence of any
provision for an intermediate stage in the discussion of
topics, between discussion in plenary and discussion in
the Drafting Committee. That seemed to be important
because the Drafting Committee had often had before it
subjects that had not been adequately dealt with in the
Commission itself.

4. The CHAIRMAN said that that point could
perhaps best be dealt with in the Planning Group, which
was to meet that afternoon.

5. Mr. CALERO RODRIGUES noted that the Plan-
ning Group was likely to have more work than usual at
the current session, which might deprive the Drafting
Committee of time it sorely needed given its backlog of
work. He therefore urged that serious consideration be
given to the possibility of having four afternoon
meetings each week, rather than three.

6. Mr. HAYES, agreeing with Mr. Calero Rodrigues,
stressed the need to adopt a flexible approach, in order
to allow the Drafting Committee extra time when
necessary and to make full use of the time available to
the Commission.

7. Mr. BARSEGOV said that the allocation of
meetings to the various topics under study proposed by
the Enlarged Bureau was, in the main, well balanced.
Nevertheless, for obvious practical reasons, the Com-
mission should be able to proceed flexibly and devote
more meetings than scheduled to topics whose con-
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sideration was well-advanced, such as the draft Code of
Offences against the Peace and Security of Mankind, if
necessary devoting less time to other topics.

8. Mr. KOROMA, supporting the Enlarged Bureau's
recommendations, said that they had the merit of allow-
ing flexibility and would leave members sufficient time
to study the reports submitted thoroughly, so that they
could do justice to the topics considered. He noted,
however, that no meetings had been allocated to the
topic of State responsibility (item 2). Despite the special
position in regard to that topic, he trusted that the Com-
mission would deal with it in due course.

9. The CHAIRMAN said it was implicit in the En-
larged Bureau's recommendations that, since there was
as yet no special rapporteur for the topic of State
responsibility, the Commission's time could more pro-
fitably be used in the way it had recommended than by
asking a new special rapporteur for that topic to submit
a report at the current session.

10. Mr. KOROMA asked what the position was with
regard to the draft articles on State responsibility which
were before the Commission.
11. Mr. RAZAFINDRALAMBO, Chairman of the
Drafting Committee, pointed out that the Enlarged
Bureau had raised the question what was to be done
with the 16 draft articles on State responsibility which
were before the Drafting Committee. The usual practice
was for the Drafting Committee to examine draft ar-
ticles referred to it on any topic in the presence of the
special rapporteur. For the topic of State responsibility,
however, a new special rapporteur had to be appointed,
and he would be called upon to say whether he con-
firmed referral of those draft articles to the Drafting
Committee and whether he wished to defend them
before the Committee. The answer to Mr. Koroma's
question thus depended on the appointment of a new
special rapporteur and on the decision he would take.

12. Mr. CALERO RODRIGUES drew attention to
the strong tendency in the General Assembly and in the
Commission itself in favour of staggering consideration
of agenda items. The Commission had already taken ac-
tion in that direction, since two topics on which draft ar-
ticles had been adopted on first reading at the previous
session would not be considered at the current session.
For the topic of State responsibility, draft articles on
which were before the Drafting Committee, a new
special rapporteur would have to be appointed before
consideration of the topic could be resumed.

13. He agreed with the Enlarged Bureau's recommen-
dations concerning the allocation of meetings to the
various topics, and on the need for flexibility. The
allocation of 10 to 12 meetings to the topic of the draft
Code of Offences against the Peace and Security of
Mankind seemed adequate in view of the nature of the
11 draft articles submitted by the Special Rapporteur in
his fifth report (A/CN.4/404). He suggested that two or
three of those meetings should be set aside for newly
elected members to express their views on the draft code
in general.

14. Mr. BEESLEY also supported the Enlarged
Bureau's recommendations, including flexibility in the
application of the timetable. He favoured the staggering

of topics to the greatest possible extent; it was necessary
because of time limitations. Since much of the Commis-
sion's work was prepared in the Drafting Committee,
more time should be given to the Committee.

15. Mr. Sreenivasa RAO said that he found the
Enlarged Bureau's recommendations generally accept-
able. The Commission should bear in mind the need for
efficiency, in response to the concern of the General
Assembly and of Governments. For example, it was dif-
ficult for outsiders to understand why the topic of State
responsibility had remained for so long on the Commis-
sion's agenda. The whole process of codification was to
some extent in crisis; some of the diplomatic con-
ferences on the codification of international law in the
past few years had not enjoyed the same basis of con-
sensus as the codification conferences of the 1960s. The
Commission undoubtedly had a responsibility to pro-
vide guidance to the international community in that
matter, and in doing so it should think in terms of its
five-year mandate, not of a 10-year or 15-year period.

16. Mr. JACOVIDES supported the Enlarged
Bureau's recommendations. In view of the importance
of the Drafting Committee, he thought that every effort
should be made to allocate additional meetings to it.

17. The topic of State responsibility was an important
one and he hoped that the Chairman would soon hold
consultations on the appointment of a new special rap-
porteur. It should be remembered that the question of
the responsibility of States for crimes against the peace
and security of mankind was to be excluded from the
draft code on the understanding that it would be dealt
with under the topic of State responsibility.

18. Prince AJIBOLA urged that at least two of the
three afternoon meetings should be allocated to the
Drafting Committee, which had much more work than
the Planning Group.

19. The CHAIRMAN pointed out that the allocation
of three afternoon meetings to the subsidiary bodies
would be applied on a flexible basis. It was expected
that in many weeks all three meetings would be
allocated to the Drafting Committee.

20. Mr. BENNOUNA said that, in view of the dif-
ficulties facing the conference services due to the finan-
cial crisis, the Commission should perhaps adopt the
idea that had been in circulation in the Sixth Committee
at the forty-first session of the General Assembly,
whereby informal consultations would be held with the
Chairman and the special rapporteurs concerned to
enable the Commission to make progress in the con-
sideration of particularly complex topics. For instance,
the Commission could hold informal consultations with
the special rapporteur to be appointed for the topic of
State responsibility, in order to assist him in the work on
which he would have to report at the Commission's next
session in the light of the directives given by the Sixth
Committee at the forty-first session of the General
Assembly.
21. Mr. HAYES said that he welcomed the staggering
of agenda items. With regard to item 9, the Commission
should plan for the whole of its five-year term, in-
cluding the current session, in deference to the wishes of
the General Assembly.
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22. The CHAIRMAN said that it was planned to
devote the meetings on 8 and 9 July to the consideration
of item 9, because the Legal Counsel would be able to be
present.

23. If there were no further comments, he would take
it that the Commission agreed to adopt the Enlarged
Bureau's recommendations concerning the allocation of
meetings and the tentative order in which the agenda
items would be considered.

// was so agreed.

Programme, procedures and working methods of
the Commission, and its documentation

[Agenda item 9]

MEMBERSHIP OF THE PLANNING GROUP OF
THE ENLARGED BUREAU

24. Mr. DIAZ GONZALEZ (Chairman of the Plan-
ning Group) said it was proposed that the Group should
consist of the following members: Prince Ajibola, Mr.
Al-Khasawneh, Mr. Al-Qaysi, Mr. Barboza, Mr.
Barsegov, Mr. Beesley, Mr. Bennouna, Mr. Eiriksson,
Mr. Francis, Mr. Illueca, Mr. Jacovides, Mr. Koroma,
Mr. Reuter, Mr. Roucounas, Mr. Thiam, Mr.
Tomuschat and Mr. Yankov. The Planning Group was
not restricted and other members of the Commission
would be welcome at its meetings.

It was so agreed.

The meeting rose at 1.10p.m.

Mr. Sreenivasa Rao, Mr. Reuter, Mr. Sepiilveda Gutie-
rrez, Mr. Shi and Mr. Solari Tudela. Mr. Pawlak would
be an ex officio member, in his capacity as Rapporteur
of the Commission.

It was so agreed.

Draft Code of Offences against the Peace and Security
of Mankind1 (A/CN.4/398,2 A/CN.4/404,3 A/
CN.4/407 and Add.l and 2,4 A/CN.4/L.410, sect. E,
ILC(XXXIX)/Conf.Room Doc.3 and Add.l)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR

ARTICLES 1 TO 11

2. The CHAIRMAN recalled that the General As-
sembly, in paragraph 1 of its resolution 41/75 of 3 De-
cember 1986, had invited the Commission to continue
its work on the topic
. . . by elaborating an introduction as well as a list of the offences,
taking into account the progress made at its thirty-eighth session, as
well as the views expressed during the forty-first session of the General
Assembly.

He drew attention to document A/CN.4/407 and Add.l
and 2, containing the views received from Governments
pursuant to paragraph 2 of the same resolution.

3. He invited the Special Rapporteur to introduce his
fifth report (A/CN.4/404), as well as draft articles 1
to 11 contained therein, which read:

1992nd MEETING

Wednesday, 6 May 1987, at 10 a.m.

Chairman: Mr. Stephen C. MCCAFFREY

Present: Prince Ajibola, Mr. Al-Khasawneh,
Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Bennouna, Mr. Boutros-Ghali, Mr. Calero
Rodrigues, Mr. Diaz Gonzalez, Mr. Eiriksson,
Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Illueca,
Mr. Jacovides, Mr. Koroma, Mr. Mahiou, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr. Roucounas,
Mr. Sepiilveda Gutierrez, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

CHAPTER I. INTRODUCTION

PART I. DEFINITION AND CHARACTERIZATION

Article 1. Definition

The crimes under international law defined in the present Code con-
stitute offences against the peace and security of mankind.

Article 2. Characterization

The characterization of an act as an offence against the peace and
security of mankind is independent of internal law. The fact that an
act or omission is or is not prosecuted under internal law does not af-
fect this characterization.

PART II. GENERAL PRINCIPLES

Article 3. Responsibility and penalty

Any individual who commits an offence against the peace and
security of mankind is responsible therefor and liable to punishment.

Drafting Committee

1. Mr. RAZAFINDRALAMBO (Chairman of the
Drafting Committee) said it was proposed that the
Drafting Committee should consist of the follow-
ing members: Mr. Arangio-Ruiz, Mr. Barsegov, Mr.
Bennouna, Mr. Calero Rodrigues, Mr. Graefrath,
Mr. Hayes, Mr. Mahiou, Mr. McCaffrey, Mr. Ogiso,

1 The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. II, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. II (Part Two),
p. 8, para. 18.

2 Reproduced in Yearbook . . . 1986, vol. II (Part One).
3 Reproduced in Yearbook . . . 1987, vol. II (Part One).
4 Ibid.


