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resources did not surrender its rights over the water-
course. On the contrary, it was still concerned by
everything which another State might do and which
might affect its own use of the watercourse later on.

57. Paragraph 2 presented the same linguistic problem
as did paragraph 1: a wavering between "reasonably"
and "normally", in the matter of both the availability
of information and of payment by the requesting State.
But another, more significant divergence also appeared:
the French text said that the requested State pourra ex-
iger du demandeur payment of the reasonable costs of
its research, while the Spanish version said that that
State might "condition" (conditional the supply of the
information requested upon payment of the costs by the
requesting State. It was an extremely important dif-
ference and one that the Drafting Committee should
examine.

58. The Spanish version of paragraph 3 spoke of
utilization cooperativa, which was a caique of the
English, but the Special Rapporteur had probably had
in mind utilisation concerts, as in the French version.
Generally speaking, attention should be given to pro-
tecting the interests of countries which, like the develop-
ing countries, did not possess the technical and financial
resources required to "collect and process data and in-
formation". The idea of setting up permanent joint
bodies was a possible solution, particularly if they were
so constituted that the contributions by countries with
limited means were not too onerous.

59. Paragraph 5 must be handled very carefully if
States were to accept its provisions, and the problem of
form represented by the expression "data or infor-
mation vital to . . ." raised a problem of substance that
must be given due consideration.

60. He hoped the Drafting Committee would en-
deavour to streamline a long and dense draft article
which, at present, tended to complicate rather than
facilitate the drafting of a framework agreement.

The meeting rose at 12.50p.m.
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The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/406 and Add.l
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[Agenda item 6J

FOURTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

PART IV OF THE DRAFT ARTICLES:

ARTICLE 15 [16] (Regular exchange of data and infor-
mation)3 (continued)

1. Mr. RAZAFINDRALAMBO observed that of the
five paragraphs composing draft article 15 [16], only
the first three dealt with the regular exchange of data
and information; the information referred to in para-
graph 4 was of an occasional nature, and paragraph 5
stated an exception to the obligation. Consequently, if
the Commission wished to keep paragraphs 4 and 5 in
the draft article, the word "regular" should be deleted
from the title, as had been suggested during the debate.
The Special Rapporteur might consider whether
paragraph 4 should not become a separate article,
perhaps in part VI, on water-related hazards and
dangers, although he himself had no objection to its re-
maining in article 15 [16].

2. Several points concerning the position of develop-
ing countries required careful consideration. The
regularity of exchanges advocated by the Special Rap-
porteur presupposed that watercourse States had infor-
mation available, which was constantly kept up to date.
But it would be over optimistic to assume that all coun-
tries, particularly developing countries, had the finan-
cial and technical means to compile such information.
Several speakers had stressed the high cost of data col-
lection. If a developing country was interested in collect-
ing data, that could only be done as part of a develop-
ment project with technical and financial assistance,
under a bilateral or multilateral co-operation agree-
ment. Studies carried out in such a framework would be
highly specific and irregular, and it would be difficult to
place them at the disposal of third countries that were
not beneficiaries of the bilateral or multilateral
assistance in question. At the very least, a special agree-
ment would have to be concluded between all the in-
terested parties, including any assistance bodies con-
cerned. He therefore agreed with Mr. Barsegov and Mr.
Yankov (2051st meeting) that the exchange of data
should be allowed to take place on an ad hoc basis, with
as flexible a procedure as possible.

3. More consideration should be given to the possi-
bility of requests for further information. If a water-
course State needed more complete information, it
should be entitled to request it, provided that it was will-
ing to meet the costs of collection and, if necessary, of
use. That might complicate the proposed mechanism,
however, and discourage States from accepting the prin-
ciple of an obligatory exchange of information. Hence
there was some merit in the idea of establishing a mixed

Reproduced in Yearbook . . . 1987, vol. II (Part One).
Reproduced in Yearbook . . . 1988, vol. il (Part One).
For the text, see 2050th meeting, para. 1.
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entity, one of whose functions would be to finance the
collection or use of information so that States would noi
need to do so individually. As pointed out by the Special
Rapporteur in his third report, such bodies had been
established with success, especially among the States of
the African river basins (A/CN.4/406 and Add.l and 2,
paras. 22-28). An explicit provision on the establish-
ment of such entities should be embodied in a separate
paragraph of draft article 15 [16].

4. Subject to those observations, he found the word-
ing of draft article 15 [16] generally satisfactory. He
wondered, however, why the obligations prescribed
were not linked to a penalty for non-compliance, as in
the case of draft articles 10 [11] to 12 [13], non-
compliance with which was covered in draft article
13 [14], Obviously, such obligations would lose some of
their importance if the exchange took place only on the
basis of mutual agreement. In any event, draft article
13 [14] appeared to him to contain an explicit provision
on the responsibility of a State which failed to meet its
obligation to inform other potentially affected States of
potential danger to the watercourse. That brought the
Commission into the area of State responsibility and
perhaps even into that of responsibility in general. The
safeguard clause proposed by Mr. Beesley (2051st
meeting, para. 50) should guide the Drafting Committee
in its search for the most complete and adequate for-
mulation.

5. Mr. PAWLAK said that from the wealth of
material he had provided in his fourth report
(A/CN.4/412 and Add. 1 and 2), the Special Rapporteur
had rightly drawn the conclusion that State practice was
a sound basis for draft article 15 [16]. As indicated in his
comments, the Special Rapporteur was proposing
residual rules which could not alter existing agreements
on watercourses or change established international
practice, and which could be considered only as part of
a framework agreement which States were free to ignore
if they chose. It was only on that understanding that he
supported the inclusion of article 15 [16] in the draft. He
shared the opinion of the Special Rapporteur that the
regular exchange of data on the utilization of inter-
national watercourses was an important example of co-
operation, but the extent and scope of that exchange
should not be forced on States.

6. He had noted with interest the reference in the
fourth report (ibid., para. 16), to the 1964 Agreement
between Poland and the Soviet Union concerning the
use of water resources in frontier waters. As far as the
obligation to exchange information was concerned, ar-
ticle 8 of that Agreement was of a general character. It
did not establish any particular rules, but delegated that
duty to the parties. He wondered whether that approach
could nol be adopted by the Commission in dratt ai
tide 15 [16]. Paragraph 1 should then be worded in as
general terms as possible, and should stress that water-
course States "shall exchange, on a regular and
reciprocal basis . . . data and information"; it might
possibly be added that the principles of the exchange
should be worked out by the States concerned, taking
account of the characteristics of the watercourse in each
particular case. Stressing only the principle of the
regularity of exchange of information was not enough;

such questions as the scope, timing, form and
mechanisms of the exchange should also be considered.
7. Paragraphs 2 and 3 were useful, but should be
subordinate to the main idea expressed in paragraph 1.
He agreed with other speakers that the reference in
paragraph 2 to an "other entity" should be deleted.
8. Paragraph 4 should be made into a separate article
and formulated rather as a principle of conduct for
watercourse States than as part of an article on the
regular exchange of data and information.
9. Paragraph 5 dealt with a very sensitive issue, and
the Commission should not attempt to deal with every
aspect of it in the draft articles. As the Special Rap-
porteur pointed out in paragraph (15) of his comments,
the OECD countries had agreed that "documents which
are classified as confidential according to national law
may, however, be excluded from the exchange of infor-
mation" and that "the country of origin should never-
theless co-operate with the exposed country with the aim
of informing it as completely as possible, or of finding
another satisfactory solution". The Special Rapporteur
also cited the following sentence from the OECD study,
where it was underlined: "The key principle in the mat-
ter of information and consultation is good faith." He
doubted that States would accept any reference in the
framework agreement to information concerning their
defence and security; in his opinion, paragraph 5 should
be deleted.
10. Subject to those remarks, he proposed that draft
article 15 [16] should be referred to the Drafting Com-
mittee.
11. Mr. ARANGIO-RUIZ said that an international
watercourse, like the atmosphere, was a shared
resource, yet that was perfectly reconcilable with the
sovereignty of each State over the part of a watercourse
flowing through its territory. It was from that point of
view that all the draft articles proposed by the Special
Rapporteur should be considered. He approved, essen-
tially, of the wording of draft article 15 [16]. As Mr.
Calero Rodrigues had pointed out (2051st meeting), it
was not necessary to specify the economic purpose of
the exchange of information or to make the exchange
conditional on actual or prospective use. On the other
hand, the financial burden of the collection of data had
to be borne, as noted by Mr. Razafindralambo. He was
sure the Drafting Committee would take into considera-
tion the many valuable suggestions that had derived
from Mr. Calero Rodrigues's remarks, in particular
those made by Mr. Beesley.

12. Once the essentially "shared" nature of inter-
national watercourses in general was acknowledged, the
principle of co-operation staled in draft article 15 [16]
applied as a matter of course, on the strength of the
Charter of the United Nations and the relevant General
Assembly recommendations. Draft article 15 [16]
therefore appeared to be fully justified, on the basis of
that principle, as a matter de lege lata. The extent of the
obligation to co-operate should be assessed on the basis
of the exclusive right of each sovereign State, but also in
proportion to the need for development of the resource
and protection of the environment.
13. Any rules or principles proposed by the Special
Rapporteur that were not part of the existing legal
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regime of international watercourses should be carefully
studied by the Commission as matters de lege ferenda,
in particular the pollution problem raised by
Mr. Beesley (2050th meeting). It should not be forgot-
ten that the most essential function assigned by the
General Assembly to the Commission was the
progressive development of international law. Given the
physical features of international watercourses, and
their connection with the most vital interests of
mankind, the law of international watercourses should
be not only codified, but also adequately developed.
The entire content of draft article 15 [16], together with
the amendments proposed, should accordingly become
an integral part of the draft articles; the annex should
contain only additional institutional provisions, which
might take the form of recommendations.

14. Mr. THIAM proposed that the Planning Group
should consider the Special Rapporteur's suggestion
that priority be given to those topics whose first reading
might be completed before the end of the term of office
of the members of the Commission.
15. Referring to draft article 15 [16], he observed that,
whether or not the obligation to co-operate was a legal
obligation in the strict sense of the term, it met a
generally recognized need and all proposals in support
of it should be taken into consideration. The draft ar-
ticle contained one rule, one restriction and one excep-
tion. On the rule, all members seemed to be in agree-
ment. The restriction, in paragraph 2, appeared to be a
matter of common sense; but it should be stated, either
in the text or in an explicit formulation in the commen-
tary, that the concept of information "reasonably
available" must be applied to States having regard to
their degree of development. He doubted whether it was
necessary to include the words "reasonably available"
in paragraph 1.

16. The exception, in paragraph 5, also appeared to be
a matter of common sense. National security should
not, however, be used by States as a pretext for refusing
to provide information. That problem was difficult to
resolve, even applying the idea of good faith, which was
a useful concept provided that it was evaluated by a
competent court. He noted that the Special Rapporteur
had included the settlement of disputes under "Other
matters"
17. He agreed with other speakers that draft article 15
[16] could be shortened, and that the paragraphs con-
taining the restriction and the exception could be made
into separate articles.
18. Mr. HAYES expressed his approval of the pro-
jected outline of the topic submitted by the Special Rap-
porteur in his fourth report (A/CN.4/412 and Add.l
and 2, para. 7), and his schedule for completion of the
first reading during the current quinquennium (ibid.,
para. 8).
19. Any attempt at progressive development and
codification of a topic had to be based on certain essen-
tial concepts. The essential underlying concepts for the
present topic included a general obligation of States to
co-operate, and the twin objectives of optimum utiliz-
ation and equitable and reasonable utilization.
20. He noted that the rules in draft article 15 [16] were
intended to be residual rules and that they provided for

no more than the minimum necessary exchange of infor-
mation. In his view, the content of the article adequately
reflected the concepts to which he had referred; the pro-
visions were well supported by the material contained in
the Special Rapporteur's fourth report. He accordingly
endorsed the general thrust of the draft article and had
only a few reservations on points of detail.

21. In response to the views of some members, the
Special Rapporteur had agreed that the listing of
categories of information should be extended, while re-
maining non-exhaustive. In particular, the Special Rap-
porteur had agreed that categories relating to en-
vironmental or ecological considerations could be
added. In that connection, Mr. Beesley (2051st meeting)
had suggested that paragraph 1 of the article should be
reformulated to require a greater effort at collecting in-
formation, and that paragraph 2 should impose a more
onerous burden on the requested State in respect of the
costs of such collection. It would be of interest to have
the Special Rapporteur's views on those suggestions.

22. He supported the idea of dropping the concluding
proviso of paragraph 1, since the obligation imposed
covered only "reasonably available" data and infor-
mation.

23. The provision in paragraph 4 was particularly im-
portant and he agreed that it should form a separate ar-
ticle, to be placed in part VI of the draft articles.
Careful attention should also be paid to the comments
made on the content of that paragraph, particularly by
reason of its possible effect on the liability of a State
arising from a disaster. The best way to deal with that
problem was to include a "without prejudice" clause.

24. Paragraph 5 dealt with a very sensitive subject.
The text struck the right balance between the protection
of information on national defence or security, which
no State would be prepared to share with others, and the
need to prevent the abuse of invoking alleged defence
secrecy to avoid the obligation to exchange information.

25. Draft article 15 [16] should be referred to the
Drafting Committee for consideration in the light of the
discussion.

26. Mr. McCAFFREY (Special Rapporteur), sum-
ming up the discussion on the first two chapters of his
fourth report (A/CN.4/412 and Add.l and 2), thanked
members for their generous comments and their con-
structive and useful suggestions.

27. His projected outline of the topic as a whole (ibid.,
para. 7) had proved broadly acceptable. The same was
true of his tentative schedule for submission of the re-
maining material (ibid., para. 8). All the members who
had spoken during the discussion had approved of that
schedule. It would be possible for him to submit his
reports earlier than indicated if the Commission's
overall programme of work justified it.

28. A number of preliminary points regarding the con-
tent of draft article 15 [16] had arisen during the discus-
sion. The first was whether the exchange of data and in-
formation was a requirement under international law.
There had been a division of opinion on that point dur-
ing the discussion; some members had asserted that such
a requirement existed, whereas others had disputed that
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assertion. He himself did not believe it was necessary to
settle that issue—or the similar issue of the duty of co-
operation—since the exchange of data and information
was in any event necessary for the purposes of im-
plementing articles 6, 7 and 8 [9]. That point had been
made by a number of speakers. Nevertheless, the abun-
dant materials from State practice which he had cited in
his report provided strong evidence in support of the
duty to exchange data and information. He noted Mr.
Thiam's interesting comment that there was in any case
a need for the exchange of data and information,
whether it was a legal requirement or not.

29. Several members had suggested that draft article
15 [16] should be moved to part 11 (General principles),
following article 9 [10] (General obligation to co-
operate). That would avoid having a part IV containing
only one draft article. Another possibility was to move
draft article 15 [16] to part 111 (New uses and changes in
existing uses), where it would follow the provisions on
notification.

30. As to the text of the article, which had proved
broadly acceptable, he noted the suggestion that the ad-
jective "Regular" should be deleted from the title. The
adoption of that suggestion would depend on whether
paragraphs 4 and 5 remained part of draft article 15
[16]; if they did, the change in the title would be
justified. That point could be left to the Drafting Com-
mittee.

31. Several members had criticized the reference in
paragraph 1 to the "physical characteristics" of the
watercourse as making the provisions unduly restrictive,
and had proposed that the language should be made
broader, so as to cover ecological and environmental
considerations. He himself would favour such broader
language.

32. It had also been proposed that the concluding pro-
viso "unless no watercourse State is presently using or
planning to use the international watercourse [system]"
should be dropped. Some members thought that it was
not really necessary; others believed that there was a
duty to transmit data and information, even if the
watercourse was not being used. He himself had no very
strong views on the question of retaining that clause,
but stressed that it should be read in conjunction with
the qualification "reasonably available" applied to the
data and information to be exchanged. Reference had
been made to the financial burden that would have to be
borne by the State requested to furnish the data and in-
formation. If no watercourse State was using or plan-
ning to use the watercourse, however, very little infor-
mation would be involved and the financial burden
would be light.

33. It had been suggested by some members that the
text of the article should refer expressly not only to the
need for "regular" exchange of information, but also to
the requirement that the data and information should be
supplied in a "timely" fashion. According to another
view, since the exchange under paragraph 1 had to be
"regular", the element of timeliness was necessary only
in regard to the incidents or disasters referred to in
paragraph 4.

34. It had also been suggested that the article should
contain an express reference to an obligation of the
State in regard to the collection and processing of data.
Bearing in mind that paragraph 1 dealt only with data
and information that were "reasonably available", he
thought that difficulties might arise on that point. The
matter could be referred to the Drafting Committee.

35. Some members had supported the inclusion in
paragraph 1 of a reference to "planned uses"; that sug-
gestion had been opposed on the grounds that the mat-
ter was already dealt with in draft articles 10 [11] et seq.
It should be borne in mind, however, that those articles
dealt only with planned uses that could have an ap-
preciable adverse effect on other watercourse States. He
himself had no strong views on the matter.

36. With regard to the opening clause of paragraph 1,
several members had expressed a preference for the for-
mulation given at the end of paragraph (2) of his com-
ments, namely "watercourse States shall exchange, on a
regular basis and in a spirit of co-operation, reasonably
available data and information". A formulation of that
kind would place greater emphasis on the duty to ex-
change data and information and would relegate the
concept of co-operation to a lower place in the
paragraph.

37. There had been suggestions that provision should
be made, in either paragraph 1 or paragraph 2, for the
establishment of joint bodies or of a network for the ex-
change of data and information, or alternatively, that
an optional provision should be included, to the effect
that watercourse States should co-operate in the collec-
tion and regular exchange of data and information; the
possibility of establishing joint bodies would be implicit
in such a stipulation. Another suggestion related to the
need for joint fact-finding machinery; that was par-
ticularly important, because it related to a number of
other articles in the draft and also to the whole area of
dispute settlement. It would be advisable to provide for
the institution of such machinery, either in the draft ar-
ticles or in an annex.

38. With regard to the word "regular", while a
number of members agreed that there should be a re-
quirement to exchange data and information on a
regular basis, others considered that a regular exchange
might not always be necessary for practical reasons, and
that exchanges should then be effected ad hoc and on
the basis of reciprocity.

39. That led to the question of the relationship be-
tween regularity of exchange and the extent to which
data and information were "reasonably available".
Some members thought that to require the regular ex-
change of data and information would impose a heavy
financial burden on States, which they might be unable
to bear. It had therefore been suggested that the cre-
ation of a joint body to facilitate the collection, ex-
change and financing of data and information should be
envisaged, and Mr. Razafindralambo had put forward
some very interesting ideas on that question. The Com-
mission might therefore wish to consider the inclusion in
the draft articles of a provision along the lines of the
provisions incorporated in the 1982 United Nations
Convention on the Law of the Sea, particularly those in
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part XIV of that instrument. Alternatively, an optional
provision could be included in the draft to allow for the
possibility of setting up such bodies; or again, the Com-
mission might decide that the expression "reasonably
available" was sufficiently elastic to cover the problem.
His own preference would be for an optional provision,
which would make for a positive approach to the mat-
ter. The point could perhaps be discussed further in the
Drafting Committee.

40. In the view of at least one member, the expression
"reasonably available" was too restrictive and the duty
to co-operate might in some cases impose a requirement
that information which was not reasonably available
should be obtained. That point too required further
consideration. If the Commission wished to impose a
positive obligation, it should be specific as to the kind of
data and information to which that obligation would
apply.

41. It had been said that the nature of the obligation to
exchange data and information required further con-
sideration, with particular reference to the elements of
that obligation and the consequences of a breach of it.
Mr. Razafindralambo had asked why no sanctions had
been provided for in draft article 15 [16], as in other ar-
ticles, for failure to comply with the obligation. It was
perhaps because the provision on liability in such cases,
which had been submitted at the previous session, had
not attracted much support, and because the obligation
under consideration was of a far more general nature
than the obligation to notify planned measures.

42. Referring to paragraph 2, he noted that some
members had expressed doubts about the expression
"data or information that are not reasonably
available", which they feared would provide a loophole
and lead to abuses. One member had considered that
special research might sometimes be necessary.

43. With regard to the duty of compensation, a
number of members thought that due account should be
taken of the inequality in the level of economic develop-
ment of States and of the financial burden that would be
imposed on a State requesting data and information.
Perhaps the Commission should seek a formulation
whereby compensation would be made on an equitable
basis. Often, however, there might be no problem. For
instance, where a developing country requested infor-
mation from a developed country, the latter would
often have that information available. In some cases,
there would be no inequality because all the countries in
the region were developing countries. The problem was
therefore more one of financing than of redressing ine-
quality. The point raised by Mr. Razafindralambo in
that connection would be worth pursuing.

44. It had also been mentioned that in most instances
the costs of collection should be shared, since the data
and information were necessary for the utilization of
an international watercourse in an equitable and reason-
able manner and also for the attainment of its optimum
utilization; and it had been said that paragraph 2 would
be useful in guarding against requests that might be vex-
atious or expensive. In particular, it had been suggested
that, where the effects on a watercourse State or water-
course were exclusively attributable to uses by the State

from which the data and information were requested,
that State should bear the costs of collecting the data
and information, at least in so far as they were
reasonably necessary for the attainment of the objects
of the draft articles. That was a valid point and should
be reflected either in the articles or in the commentary.

45. A further point concerned the term "other
entity". While some members favoured the inclusion of
a provision for the establishment of an entity or a joint
body which might help to relieve the financial burden on
States of collecting and exchanging data and infor-
mation, other members took the view that the reference
to such an entity should be deleted, as it was too vague
and would imply that the entity had the right to request
data and information. Some thought that the Commis-
sion should wait to see what form the draft as a whole
took before deciding on the need for such a reference,
which could perhaps be dealt with in an annex, since the
draft articles contained only residual rules. His own
view was that the reference to an "other entity" could
probably be deleted from paragraph 2, unless it was
decided to refer to joint bodies in paragraph 1. It was
important to be consistent in the article.

46. While all members agreed with the idea underlying
paragraph 3, which dealt with the need to ensure that
the data and information collected were usable, it had
been pointed out that too much information could
create problems and that in some cases simplification
might be necessary.

47. It was the view of many speakers that the subject
dealt with in paragraph 4 was sufficiently important to
warrant a separate article, which could perhaps be
placed in part VI of the draft, on water-related hazards
and dangers. Some members also thought that
paragraph 4 should be broadened to include ecological
and environmental dangers. Since there was a clear need
for a provision of some kind on that subject, it might be
well to consolidate in a single article all the relevant pro-
visions, including those of draft article 18 [19] (Pollu-
tion or environmental emergencies), which would be
submitted to the Commission during the current ses-
sion. It had also been pointed out that paragraph 4
overlapped to some extent with the topic dealt with by
Mr. Barboza (International liability for injurious conse-
quences arising out of acts not prohibited by interna-
tional law), and might therefore benefit from the Com-
mission's work on that item of the agenda. Several
members thought that some kind of saving clause was
required for a number of reasons, including that of
clarifying the relationship between the obligations laid
down in paragraph 4 and the provisions on liability in
Mr. Barboza's draft.

48. In regard to paragraph 5, a number of members
had recognized the need to protect sensitive data and in-
formation, and at least one member had considered that
any obligation to exchange such data and information
should be expressly excluded. Some members had con-
sidered that the matter was already adequately dealt
with in paragraph 1, which struck the right balance be-
tween the interests of the requesting State and the other
State. It had also been pointed out that paragraph 5
should not serve to create a loophole and thus become a
source of abuses. In view of the highly sensitive nature
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of the question, it had been said that the matter required
further examination; at least two members had taken
the view that it should simply be left to States
themselves to decide.

49. In the opinion of Mr. Thiam, if the draft articles
did not provide for a procedure for the settlement of
disputes, there would be no point in referring to good
faith. Some members had expressed the view that the
draft should contain provisions on dispute settlement
for the purposes not only of article 15 [16], but also of
other articles as well. Since the general view was in
favour of some provision along the lines of para-
graph 5, the matter could perhaps be examined further
in the Drafting Committee.

50. He thanked members for their constructive com-
ments and suggestions; they would provide a sound
basis for work in the Drafting Committee, to which ar-
ticle 15 [16] could now be referred for further consider-
ation.

51. The CHAIRMAN, noting that the Commission
had concluded its consideration of the first two chapters
of the Special Rapporteur's fourth report (A/CN.4/412
and Add. 1 and 2), said that, if there were no objections,
he would take it that the Commission agreed to refer
draft article 15 [16] to the Drafting Committee for con-
sideration in the light of members' comments.

It was so agreed.*

The meeting rose at 11.35 a.m.

' For consideration of draft articles 10 [15] [16] and 20 [15] [16] pro-
posed by the Drafting Committee, see 2071st meeting, paras, betseq.,
and 2073rd meeting, paras. 62 et seq., respectively.
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1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. II (Part Two),
p. 8, para. 18.

: Reproduced in Yearbook . . . 1987, vol. II (Part One).
5 Reproduced in Yearbook . . . 1988, vol. II (Part One).
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SIXTH REPORT OF THE SPECIAL RAPPORTEUR

ARTICLE 11 (Acts constituting crimes against peace)
1. The CHAIRMAN invited the Special Rapporteur to
introduce his sixth report on the topic (A/CN.4/411), as
well as the revised draft article II4 contained therein,
which read:

CHAPTER 11. ACTS CONSTITUTING CRIMES AGAINST
THE PEACE AND SECURITY OF MANKIND

PART I. CRIMES AGAINST PtACt

Article 11. Acts constituting crimes against peace

The following constitute crimes against peace:
1. The commission by the authorities of a State of an act of ag-

gression.

(a) Definition of aggression
(i) Aggression is the use of armed force by a State against the

sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the
Charter of the United Nations, as set out in this definition;

(ii) Explanatory note. In this definition, the term "State":
a. is used without prejudice to questions of recognition or to

whether a State is a Member of the United Nations;
b. includes the concept of a "group of States", where ap-

propriate.

(b) Acts constituting aggression
Any of the following acts, regardless of a declaration of war, shall

qualify as an act of aggression:
(i) the invasion or attack by the armed forces of a State of the ter-

ritory of another State, or any military occupation, however
temporary, resulting from such invasion or attack, or any an-
nexation by the use of force of the territory of another State or
part thereof;

(ii) bombardment by the armed forces of a State against the ter-
ritory of another State or the use of any weapons by a State
against the territory of another State;

(iii) the blockade of the ports or coasts of a State b> the armed
forces of another State;

(iv) an attack by the armed forces of a State on the land, sea or air
forces or marine and air fleets of another State;

(v) the use of armed forces of one State which are within the ter-
ritory of another State with the agreement of the receiving
State in contravention of the conditions provided for in the
agreement or any extension of their presence in such territory
beyond the termination of the agreement;

(vi) the action of the authorities of a State in allowing its territory,
which it has placed at the disposal of another State, to be used
by that other State for perpetrating an act of aggression
against a third State;

(vii) the sending by or on behalf of a State of armed bands, groups,
irregulars (or mercenaries) which carry out acts of armed force
against another State of such gravity as to amount to the acts
listed above, or its substantial involvement therein.

(c) Scope of this definition
(i) Nothing in this definition shall be construed as in any way

enlarging or diminishing the scope of the Charter, including its
provisions concerning cases in which the use of force is lawful;

4 Revised text of draft article 11 submitted by the Special Rap-
porteur at the Commission's thirty-eighth session (Yearbook . . .
1986, vol. II (Part Two), pp. 42-43, footnote 105).


