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been pejorative in the least. In view of its current con-
notations, however, it might be advisable to delete the
reference to the "establishment" of colonial domi-
nation, because it was difficult to imagine such an enter-
prise as being admissible, or even feasible, in the world
today. "Maintenance" was the only term that could
properly apply to colonial domination.
36. The United Nations system had already done a
great deal to end colonialism, and the mechanisms it
had established would ensure that the process was car-
ried through to the end. The criminals who must be pur-
sued under legislation such as the code were those who
consistently flouted the international community's ef-
forts to rectify existing injustices. Some might say that
that description was too limited, but to his mind it had
the advantage of being clear and precise.

37. The second alternative of paragraph 6 served a
useful purpose, but required drafting improvements. A
great deal would depend on the decisions taken regard-
ing the definitions of "intervention" and "colonial
domination". He would also suggest adding the words
"or State" in the second alternative; he doubted that in
modern times there were peoples that did not belong to
a State. The Commission should carefully weigh the ad-
vantages and disadvantages of a formula that had the
effect of carrying to extremes the right of peoples to
self-determination, that was to say a secessionist for-
mula. If the Special Rapporteur and other members
wished to retain the formula, he would not oppose it,
but the risks involved in a political decision of that kind
should be carefully considered.

38. Referring to remarks made by Mr. Tomuschat, he
said it was true that, in some cases when drafting legal
texts, the Commission should not allow itself to be in-
fluenced by existing agreements; but he doubted
whether that applied to subjects such as mercenarism
and apartheid. It should be remembered that the
General Assembly adopted conventions by simple ma-
jority, and that the adoption of a convention on
mercenarism would be decided by the countries most
threatened by that crime. Similarly, with regard to
apartheid, many members of the Commission might
have preferred a convention that was more respectful of
the legal precepts of the Western countries. But those
issues were viewed differently by people living in provin-
cial France and by those who lived in the heart of
Africa. He, for one, would hesitate to "improve" con-
ventions by restricting their effects, especially when they
were already in force and had the approval of the States
most concerned. One possible solution would be to in-
clude in the draft code a provision to the effect that ac-
cession to the code would entail the obligation to ratify
existing United Nations treaties, unless a reservation
were made.

39. Mr. FRANCIS, referring to Mr. Tomuschat's
remarks, expressed his agreement with the Special Rap-
porteur's approach to the question whether the draft
should emphasize crimes by individuals. First, it was
clear that certain acts specified in article 19 of part 1 of
the draft articles on State responsibility21 fell within the
ambit of the draft code. Moreover, the judgment of the

Niirnberg Tribunal22 had made it clear that crimes under
international law were committed by men, not entities,
and that the individuals committing the crimes should
be punished. It was therefore legally correct for the
Special Rapporteur first to draft a text clearly specifying
crimes committed by States, and then to establish a
juridical link between each act and the individual com-
mitting it.
40. On the matter of colonial domination, he had
stated earlier (2054th meeting) his preference for the
first alternative of paragraph 6 of draft article 11, the
reasons for which did not detract from the validity of
the second alternative. He was, on reflection, prepared
to accept a combination of the two, either separate or in
the same paragraph. He was heartened to hear that Mr.
Reuter also favoured including both ideas, and he
would go so far as to say that the second alternative was
also appropriate even out of the colonial context.

The meeting rose at 11.35 a.m.

22 See United Nations, The Charter and Judgment of the Nurnberg
Tribunal. History and analysis (memorandum by the Secretary-
General) (Sales No. 1949.V.7).
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Mr. Koroma, Mr. McCaffrey, Mr. Njenga, Mr. Ogiso,
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Reuter, Mr. Roucounas, Mr. Sepulveda Gutierrez,
Mr. Shi, Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

1. The CHAIRMAN, speaking on behalf of all
members of the Commission, welcomed the participants
in the International Law Seminar, who would be at-
tending the Commission's meetings.

Draft Code of Crimes against the Peace and Security of
Mankind1 {continued) (A/CN.4/404,2 A/CN.4/41V
A/CN.4/L.420, sect. B, ILC(XL)/Conf.Room Doc.3
and Corr.l)

[Agenda item 5]

21 Ibid., footnote 17.

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. II, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. II (Part Two),
p. 8, para. 18.

2 Reproduced in Yearbook . . . 1987, vol. II (Part One).
3 Reproduced in Yearbook . . . 1988, vol. II (Part One).
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SIXTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLE 11 (Acts constituting crimes against peace)4

(continued)

2. Mr. ROUCOUNAS said that he agreed with the
Special Rapporteur's approach to the definition of ag-
gression, which repeated in part the 1974 Definition of
Aggression.5 The 1974 Definition, which the General
Assembly had adopted by consensus after years of
discussion, had been fairly well received by Govern-
ments. As the definition proposed in draft article 11,
paragraph 1, was only in the nature of a general in-
troduction followed by a list of acts to be regarded as
crimes, the Drafting Committee should be able to break
down the text into a provision for each crime, as already
proposed.

3. It should not be forgotten that, whereas the 1974
Definition dealt with the matter from the point of view
of the responsibility of the State, the draft code was
concerned with acts of the individual. Accordingly,
responsibility for the crime of aggression must rest with
those who prepared, ordered and directed it. The
wording of the introductory clause of paragraph 1,
which referred simply to the "authorities of a State",
should therefore be broadened.

4. As to the threat of aggression, it should be borne in
mind that criminal acts often bore no relation to each
other, that they could be committed in various ways and
that they could give rise to different consequences.
Threat of aggression, which had been covered in the
1954 draft code, was also mentioned in Article 2,
paragraph 4, of the Charter of the United Nations, on
the prohibition of the use of force; and the 1987
Declaration on the Enhancement of the Effectiveness of
the Principle of Refraining from the Threat or Use of
Force in International Relations6 referred to it in seven
places as an act constituting a violation of international
law and of the Charter and giving rise to the respon-
sibility of the State.
5. As referred to in the 1974 Definition of Aggression
(art. 3 (a)), annexation was a crime only if it resulted
from the use of armed force: that was also the sense of
draft article 11, paragraph 1 (b) (i). Yet annexation was
a crime whatever the violation of international law that
preceded it, since it involved the acquisition, against the
wished of a State, of part or all of its territory by
another State and could result not only from the actual
use of force, but also from the threat of force. Those
writers—very few, incidentally—who made the use of
force a condition for the wrongfulness of annexation
were misreading history. In his view, the threat of force
should be made a separate crime, in accordance with the
Charter, the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation
among States,7 the Manila Declaration on the Peaceful

4 For the text, see 2053rd meeting, para. 1.
1 General Assembly resolution 3314 (XXIX) of 14 December 1974,

annex.
6 General Assembly resolution 42/22 of 18 November 1987, annex.
7 General Assembly resolution 2625 (XXV) of 24 October 1970,

annex.

Settlement of International Disputes8 and the 1987
Declaration to which he had already referred (para. 4
above). The same applied to annexation, contrary to
what the Special Rapporteur proposed in his sixth
report (A/CN.4/411, para. 9).
6. With regard to colonialism, he preferred the first
alternative proposed for paragraph 6 of article 11. That
wording corresponded to the text approved by the Com-
mission in article 19, paragraph 3 (b), of part 1 of the
draft articles on State responsibility,9 which it did not
seem advisable to change without good reason. Another
crime which should appear separately in the code was
the establishment of settlements in occupied territory
and altering the demographic composition of a foreign
territory, which was referred to as a crime in article 85,
paragraph 4 (a), of Additional Protocol I10 to the 1949
Geneva Conventions.

7. The fact that there was already a definition of
mercenaries, contained in article 47 of Additional Pro-
tocol I, which the Special Rapporteur proposed to
reproduce, and that the efforts of the Ad Hoc Commit-
tee had not yet been successful should not stop the Com-
mission from considering the matter. In so doing, it
should take account of the parellel work being done by
the General Assembly, but of two other factors as well.
The first was that the definition in article 47 of Addi-
tional Protocol I dealt with the author of the crime from
the standpoint of the protection granted under
humanitarian law and was therefore wider than the
definition to be embodied in a code of crimes. The
second factor was that, at the forty-first session of the
General Assembly, the Third Committee had also dealt
with the question of mercenarism, on that occasion
from the standpoint of human rights: the Commission
should therefore give due weight to General Assembly
resolution 41/102 of 4 December 1986 adopted at that
time, which described mercenarism as a threat to inter-
national peace and security (fourth preambular
paragraph).

8. The question of terrorism was one of the most sen-
sitive issues. Despite prolonged efforts, United Nations
bodies had still not been able to arrive at a generally ac-
ceptable definition. Whenever the international com-
munity did reach a consensus on the matter, it did so in
relation to specific acts, such as the hijacking of air-
craft, violence against internationally protected persons
or the taking of hostages. Even the 1977 European Con-
vention on the Suppression of Terrorism" did not lay
down a general definition of terrorism, contrary to what
one might think at first sight. For his part, he was
prepared to accept the Special Rapporteur's proposal in
the second alternative of paragraph 3 of article 11 to
begin with an abstract statement of principle (subpara.
(a)), followed by a list of acts deemed to be criminal
(subpara. (b)). He had two remarks to make in that con-
nection. First, the Special Rapporteur was apparently
confining the crime of terrorism to "State" terrorism,
since the proposed text, which referred to criminal acts
directed against another State or its population, came

• General Assembly resolution 37/10 of 15 November 1982, annex.
* See 2053rd meeting, footnote 17.
10 See 2054th meeting, footnote 9.
11 United Nations, Treaty Series, vol. 1137, p. 93.
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immediately after the second alternative text on in-
tervention, which was an act committed by a State. The
acts regarded as crimes should not, however, be
restricted to that particular form of terrorism. Sec-
ondly, the question arose whether all terrorist acts
should be covered by the draft code or, as in the case of
other acts, only the most abhorrent, namely those
whose purpose or effect was to undermine international
peace.

9. Lastly, the question of the relationship between the
rules envisaged and other international instruments was
an important one and the Commission should revert to
it in due course.

10. Mr. NJENGA said that there was no doubt about
the need for a code of crimes againt the peace and
security of mankind: such an instrument would fill an
obvious gap, since it would make it possible to pros-
ecute the perpetrators of such acts. More importantly,
however, it would serve as a deterrent and a means for
convincing recalcitrant Governments to refrain from
pursuing policies contrary to their obligations relating
to the peace and security of mankind.

11. In his sixth report (A/CN.4/411, para. 6), the
Special Rapporteur requested the Commission to decide
whether certain offences included in the 1954 draft
code, namely preparation of aggression, annexation and
the sending of armed bands into the territory of a State,
should be retained as offences distinct from aggression.
In his view, since annexation was covered by the 1974
Definition of Aggression12 and the sending of armed
bands by the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation
among States,13 they did not have to be dealt with
separately in the draft code.

12. Preparation of aggression, which was a very im-
portant phase of the crime of aggression, must,
however, be included as a separate offence. Aggression
was never accidental: it was always preceded by
calculated, deliberate preparation and, when that
preparation resulted in a credible imminent threat to the
peace, sovereignty and territorial integrity of another
State, it might very easily achieve the same objective as
actual aggression. It should therefore be considered a
crime, and the individuals who had been the instruments
of the State in such preparation should be prosecuted so
long as the objective—subordinating the will of the
threatened State—was achieved, even when actual ag-
gression had not taken place. When aggression had oc-
curred, it would be strange if its chief architects were to
escape prosecution merely because they had not actually
participated in the action they had planned and
prepared. The precedent set in the Charter of the Niirn-
berg Tribunal14 and the Charter of the Tokyo Tribunal15

should be followed in that regard. As Mr. Graefrath
(2055th meeting) had pointed out, at the Niirnberg trials
many persons had been accused of both preparation of
aggression and aggression.

12 See footnote 5 above.
13 See footnote 7 above.
14 See 2053rd meeting, footnote 6.
15 Ibid., footnote 7.

13. The concept of intervention in the internal or ex-
ternal affairs of a State was rather elusive, as most inter-
national relations involved some kind of intervention in
the form of pressure to influence the conduct of a State
for the benefit of the intervening State. Ruling out
military intervention, which constituted aggression in all
circumstances, it was difficult to determine when
political or economic intervention became wrongful.
Like Mr. Beesley (ibid.), he was wary of speaking of
"licit" and "illicit" intervention, since intervention was
always a weapon used by strong States to subvert
weaker States for their own benefit. In that connection,
he referred to a passage from the ICJ's judgment in the
case concerning Military and Paramilitary Activities in
and against Nicaragua cited by the Special Rapporteur
in his report (A/CN.4/411, para. 18). He tended to
agree with the Special Rapporteur that the essential el-
ement that transformed any type of pressure, whether
direct or indirect, into wrongful intervention to be pro-
scribed in the draft code was coercion, which sought to
prevent a State from exercising its sovereignty to decide
freely on matters within its competence. Seen from that
angle, wrongful intervention could take many forms.
On the other hand, not all forms of intervention could
be seen as wrongful. For example, cultural, economic
and social sanctions, which might or might not be com-
pulsory and were designed to coerce a State to fulfil its
international obligations, could not be condemned.

14. In part II of his report, the Special Rapporteur
dealt with the characterization of colonial domination
and mercenarism as crimes against peace. He personally
did not believe that colonialism could now be regarded
as a historical and obsolete crime. Quite apart from the
fact that pockets of classical colonialism continued to
exist, as in Namibia, new and more subtle forms of col-
onialism were starting to appear. He thus believed that
the crime of colonial domination should be included in
the draft code and he agreed with Mr. Francis (2056th
meeting) that the two alternative texts proposed for
paragraph 6 of draft article 11 should be merged.

15. Mr. Arangio-Ruiz (2053rd meeting) had referred
to what might be called a people's "perpetual right to
self-determination". That concept was dangerous
because, without a clear definition of the term
"people", it might be an invitation to secessionist
tendencies, especially in multi-ethnic or multitribal
States, and it would therefore be counter-productive to
international peace and security.

16. He shared the view expressed by Mr. Reuter and
Mr. Koroma (2054th meeting) that the problem of
mercenarism had taken on new dimensions and now
posed a very serious threat to the sovereignty and ter-
ritorial integrity of many fragile and isolated States. The
use of mercenaries to subvert another State could be
said to be covered in the Definition of Aggression.
There were, however, quite a few cases of hooligan
elements or drug barons acting independently to
organize, arm and use mercenaries to subvert the
sovereignty and territorial integrity of the States where
they operated. In Africa, where the problem was par-
ticularly acute, there was even one country where the
Government had come to power and was being kept in
power by such hooligan elements. He therefore fully
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supported the inclusion of mercenarism in the draft
code.
17. Referring to the text of draft article 11, he agreed
with Mr. Calero Rodrigues (2053rd meeting) that each
crime should be the subject of a specific article.

18. In paragraph 1, the explanatory note on the mean-
ing of the term "State" (subpara. (a) (ii)) had no place
in the text; it should be transferred to the commentary.
He was, however, grateful to the Special Rapporteur for
having faithfully reproduced the 1974 Definition of Ag-
gression, which had been adopted by the General
Assembly after more than 50 years of efforts in both the
League of Nations and the United Nations. That Defi-
nition reflected a very careful balance and any tamper-
ing with it could only lead to confusion. He could
therefore not support the suggestion that paragraph
I (a) (i) should be deleted and that only paragraph 1 (/>),
dealing with specific acts constituting aggression,
should be retained.

19. With regard to interference by the authorities of a
State in the internal or external affairs of another State,
he preferred the first alternative of paragraph 3, which
could, however, be further refined to bring the element
of the coercive nature of interference into sharper focus.
Whether or not that alternative was retained, it was im-
portant to include terrorism and terrorist acts as specific
elements of the draft code. In that connection, he
believed that, although the text submitted by the Special
Rapporteur in the second alternative reproduced the
1937 Convention for the Prevention and Punishment of
Terrorism," while drawing upon some new forms of
terrorism, it did not adequately meet the needs of the in-
ternational community.

20. One form of terrorism was State or governmental
terrorism, under which an incumbent regime committed
serious acts of arbitrary violence against a defenceless
population. The most glaring example of that type of
terrorism was that practised by the apartheid regime in
South Africa, where violence was directed not only
against the majority of the population of the country,
but also against the population of neighbouring States,
such as Mozambique, whose infrastructure had been
totally destroyed.

21. The second form of terrorism, which, for some,
was the only relevant one, was individual or group ter-
rorism, defined by the United States Task Force on
Disorders and Terrorism in 1976 as a tactic or technique
by which a violent act or threat thereof was used for the
prime purpose of creating overwhelming fear for coer-
cive purposes. In the United Kingdom, the 1973 North-
ern Ireland (Emergency Provisions) Act defined that
form of terrorism as the use of violence for political or
sectarian ends, including violence for the purpose of
putting the public or any section of the public in fear.

22. Those definitions tended to concentrate only on
the end result of terrorism and made little or no distinc-
tion between violent acts which were politically inspired
and those which were criminally motivated or commit-
ted by psychologically deranged individuals. However,
the Commission was concerned only with terrorism that

was politically motivated and had an international el-
ement. As one leading author, Robert Friedlander, had
put it: "Political terrorism, whether selective or ran-
domized, is basically a strategy for revolutionary ends.
. . . when violence is directed against innocent third par-
ties, if there is an international element contained in the
illegal act, then it becomes an international crime."17

23. The 1937 Convention for the Prevention and
Punishment of Terrorism, which contained an in-
teresting definition of international terrorism, had been
ratified only by India and had become a dead letter as a
result of the outbreak of the Second World War. The
Convention had, however, tended to emphasize the
criminal nature of terrorism and had specified a number
of prohibited acts, including attempts against the life
and person of heads of State or their families, damage
to public property and the endangering of human life, if
done by citizens of one State against the citizens of
another.

24. Perhaps what made it most difficult to arrive at a
generally acceptable definition of terrorism was that
some States insisted on regarding certain acts committed
by liberation movements recognized by regional organ-
izations and by the United Nations itself as acts of ter-
rorism. He could not agree with Friedlander's thesis
that it was not necessary to have an exact legal defi-
nition if terrorism was dealt with as a common crime,
for the international community would never come to
grips with the problem of terrorism if some of its most
influential members continued to equate liberation
struggles for self-determination and independence with
terrorism. As another writer, Thomas Franck, had
pointed out, "the military and technological balance of
power so favours the modern State that it is virtually
certain that terrorists will seek out the most cost-
effective strategies that create the best prospects for
maximum havoc with minimum risk of confronting the
superior power of the State."18 In such circumstances,
no liberation movement would be in a position to
achieve its goals if it were to eschew all the methods
regarded by some as being terroristic.

25. Subject to those reservations, the limitations
placed by most States on extradition for political of-
fences and the requirements for the right of asylum, in-
ternational terrorism might be defined in the following
way:

"Violent acts or attempts at such acts perpetrated
by States or individuals or groups of individuals
against innocent civilians or nationals of States not
involved in an on-going conflict, calculated to cause
fear and panic to the general public and intended to
coerce a State or an institution to conform to a course
of conduct dictated by political considerations of the
perpetrators."

26. In that connection, it had to be decided whether
motive and intent were relevant in determining whether
or not an act was to be considered terroristic. In his
view, intent in the sense of mens rea would be as rel-

" See 2054th meeting, footnote 7.

17 R. A. Friedlander, Terrorism: Documents of International and
Local Control (Dobbs Ferry (N.Y.), Oceana Publications, 1979),
vol. I, p. 5.

" T. M. Franck, "International legal action concerning terrorism",
Terrorism (New York), vol. 1, No. 2 (1978), p. 189.
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evant in terrorist acts as in parallel ordinary crimes. On
most occasions, of course, the act itself, so long as it
was voluntary, implied intent. Thus, in a hostage-taking
case, it would be no defence to plead that the victim had
been taken because of an error as to his nationality.
However, a greater problem arose with regard to
motive. In article 2 of the draft articles which formed
the basis for the 1973 Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents," the Commis-
sion, being of the view that it was appropriate to require
the element of intent, but improper to take motive into
account, had used the expression "regardless of
motive". However, those words had been dropped
when the final text had been adopted by the General
Assembly. Similarly, the 1937 Convention included the
element of motive to distinguish between violent acts
committed for purposes of "international terrorism"
and other acts of violence.

27. Lastly, he believed that paragraphs 4 and 5 of
draft article 11 should apply in cases where the obli-
gations violated had been contracted by a State under a
treaty or multilateral convention, but not in the case of
a bilateral treaty.

28. Mr. BENNOUNA, noting that the Special Rap-
porteur's concise and closely reasoned sixth report
(A/CN.4/411) would undoubtedly enable the Commis-
sion to make progress, said he agreed that theoretical
debate should now be avoided and that specific pro-
posals should be analysed. The Commission must keep
the gravity of the crimes to be covered by the code up-
permost in mind—after all, it was not drafting a general
code of criminal law—and must not lose sight of the
distinction between acts attributable to the individual
and those attributable to the State.

29. Members had thus been fully justified in
highlighting the relationship between acts of the in-
dividual and those of the State by questioning whether,
for example, an individual could be convicted of an act
of aggression which was not characterized as such in
respect of the State. He believed those two elements
should not be linked, for, if they were, the code would
lose some of its specificity. At the international level
and particularly in the Security Council, the charac-
terization—or non-characterization—of an act was
often a matter of expediency, of political balance or
simply of a desire to appease, but its non-
characterization at that level did not make it any less
real or serious. A distinction therefore had to be drawn
between the responsibility of a legal person and that of
the individuals acting on its behalf, in much the same
way that a distinction was made between the respon-
sibility of companies and that of their directors.
Criminal responsibility of a legal person such as a State
was, however, difficult to conceive and, unlike the
criminal responsibility of the individual, was not in
keeping with the idea of penalties or criminal law.

30. The draft code had to deal with particularly grave
acts whose purposes or consequences had an inter-
national element and which were committed by in-

" Yearbook . . . 1972, vol. II, pp. 312 et seq., document
A / 8 7 1 0 / R e v . l , chap . I l l , sect. B.

dividuals, but directed against international peace, by
contrast with ordinary crimes, which threatened the
peace of a single country. The codification of crimes
against peace should thus focus on acts of aggression,
which formed the core of such crimes, and the concept
of a crime against peace must not be watered down by
including less important uses of force, even if they were
wrongful under Article 2, paragraph 4, of the Charter
of the United Nations.

31. The category of acts of intervention was par-
ticularly important in that regard and it should be con-
fined to the acts referred to in draft article 11,
paragraph 1 (b) (vii), namely acts of armed subversion
which were designed to destabilize a State and whose
objective was forcibly to deprive a people of its right to
the political, economic and social regime of its own
choosing. The idea of identity, as referred to by
Mr. Reuter (2055th meeting), would be difficult to
define in legal terms. In any event, the element of grav-
ity referred to in paragraph 1 (b) (vii) had to be incor-
porated in the text.

32. The Special Rapporteur and the Drafting Commit-
tee would also have to characterize acts of terrorism and
mercenarism in terms of their gravity. The draft code
was intended not to punish all acts of terrorism and all
mercenary activities, but only those which had the most
serious consequences. If that were made clear, there
would be no need to deal with the problem of the code's
relationship to certain other instruments, such as the
conventions against those two phenomena now being
drafted by other bodies. Terrorist acts and the use of
mercenaries were not in themselves crimes against inter-
national peace: it was because of their objective that
they might be characterized as such. When separated
from aggression, such acts came under ordinary law,
under which they were punished in most countries.

33. Threat of aggression did not in itself constitute a
crime against peace, but attempted aggression should be
punishable if intent could be established and commence-
ment of execution proved, as in general criminal law.

34. The breaches of treaty obligations dealt with in
paragraphs 4 and 5 of article 11 seemed too loosely
defined to fall into the category of crimes against peace.
Such breaches must be linked to the core formed by acts
of aggression: only if they were committed as part of
preparation for aggression or attempted aggression
should they be characterized as crimes under the draft
code. Taken by themselves, they were covered by the
provisions of the relevant treaties or by general treaty
law.

35. He agreed with Mr. Njenga that the two alter-
natives proposed for paragraph 6 should be combined.
Denying a people the exercise of its right to self-
determination under international guarantee should
also be condemned in that paragraph. It was not a ques-
tion of universalizing the right of peoples to self-
determination, at the risk of provoking a world-wide
fragmentation of existing State entities. But it was also
quite possible to define what constituted a people and
provide guarantees to ensure that self-determination
was achieved properly and lawfully. It was perhaps
along those lines that the Commission should be work-
ing.
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36. In conclusion, he suggested that the Commission
should request the Drafting Committee to underline the
exceptional gravity of crimes against peace by a
reference to acts of aggression, which epitomized crimes
against peace, and by bearing in mind the absolute
necessity of safeguarding the right of peoples to self-
determination. That right, which, as the Special Rap-
porteur had pointed out, was not covered by the 1974
Definition of Aggression,20 should perhaps also be dealt
with in a saving clause in a separate article of the draft
code.

37. Mr. OGISO said that his comments on the Special
Rapporteur's excellent sixth report (A/CN.4/411)
would focus on the issues raised in the discussion to
date.
38. In his report, the Special Rapporteur had submit-
ted two alternatives for the definition of aggression: one
reproducing the 1974 Definition of Aggression and the
other simply referring to that Definition.21 The sixth
report revealed his preference for the first alternative, as
he had reproduced the text in question in draft article
11. The reason for that choice was apparently that cer-
tain crimes, such as annexation, the sending of armed
bands and mercenarism, were already covered by the
Definition of Aggression and did not need to be
repeated in the list of crimes against peace set out in the
draft code.

39. Mr. Calero Rodrigues (2053rd meeting) had sug-
gested replacing the textual repetition of the Definition
of Aggression by a provision stating simply that aggres-
sion was a crime against peace; that would be almost the
same as the second alternative proposed in the third
report. The question of how to formulate draft article
11 was thus essentially a choice between those two alter-
natives. However, if crimes such as annexation, the
sending of armed bands and mercenarism, which were
already covered by the 1954 draft code, were to be
deleted from the list of crimes against peace, readers of
the future code might wish to have a ready reference so
that they could determine whether and to what extent
those acts were covered by the definition of aggression.
The Commission therefore had to decide whether those
three crimes should be deleted from the list on the
grounds that they were included in the concept of ag-
gression.

40. In his sixth report (A/CN.4/411, para. 8), the
Special Rapporteur submitted for the Commission's
consideration a number of questions relating to the
preparation of aggression and he had explained that the
problem was to determine whether that crime could be
attributed to individuals constituting the authority of a
State if the aggression had not actually taken place. If it
had taken place, the participants would be punished suf-
ficiently for the crime of aggression itself and it would
be unnecessary to wait for the outcome of a difficult
criminal investigation on the preparation of aggression.
Yet individuals could participate in the preparation of
war without taking part in its execution. History showed
that a war of aggression was always planned and

20 See footnote 5 above.
21 See Yearbook . . . 1985, vol. II (Part One), pp. 81-82, document

A/CN.4/387, art. 4, sect. A.

prepared—at least on paper—as a defensive war. In
order to punish individuals who participated only in the
preparation of war, it was necessary to establish their
criminal intent. It would, however, be difficult to
distinguish between individuals who participated in the
preparations for the purpose of a future aggression and
those who took part only because they believed they
were preparing for a defensive war.

41. The Special Rapporteur proposed to omit the
reference to annexation included in the 1954 draft code
on the grounds that it was expressly mentioned in the
Definition of Aggression (ibid., para. 9). One slight
problem, however, was that the Definition of Aggres-
sion covered only annexation by force and did not refer
to annexation by the threat of force. He personally
believed that annexation by the use of force implicitly
included the threat of force, but the interpretation of
that particular aspect of the Definition of Aggression
might create some problems, since Article 2, paragraph
4, of the Charter of the United Nations distinguished
between the threat of force and the use of force. One
way out might be to amend paragraph 1 (a) (i) of draft
article 11 to read:

"Aggression is the use of armed force, including
the threat of force, by a State against the sovereignty,
territorial integrity or political independence of
another State . . . "

The events in Europe which had led up to the Second
World War had shown that it was possible to annex a
territory by the mere threat of force and the draft code
should not fail to cover that possibility. Another alter-
native would be to maintain annexation as a separate
crime.

42. With regard to the sending of armed bands into
the territory of another State, he had no objection to its
deletion from the list of crimes, since such acts were
fully covered in the Definition of Aggression. It would
simply be necessary to explain in a footnote the reason
for the deletion of a crime which had been included in
the 1954 draft code.

43. The Special Rapporteur was justified in drawing
attention to the difficulty of determining exactly when
intervention, especially political intervention, became
wrongful and rightly concluded that it was "the element
of coercion which constitutes the dividing line" (ibid.,
para. 27). He went on to say (ibid., para. 31) that in-
tervention was not limited to coercive measures of an
economic or political character, as the 1954 draft code
had put it, and referred by way of example to such acts
of subversion as the organization of armed bands with a
view to incursions into the territory of another State, en-
couraging civil strife and terrorist activities. Those ex-
amples could, however, all be classified as coercive
measures of a political character and the definition in
article 2, paragraph (9), of the 1954 draft ("coercive
measures of an economic or political character") was
sufficiently broad. The main problem was that it was
also too vague and could therefore be interpreted in dif-
ferent ways. International political activity consisted to
a large extent of political or economic measures by
which one State exerted pressure upon another so as to
influence its will. In order to prevent legitimate inter-
national political activity from being regarded as
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wrongful or even criminal, the definition of intervention
had to be made more specific. He preferred the second
alternative of paragraph 3 of draft article 11. He agreed
with the Special Rapporteur (ibid., para. 34) that, if the
acts of intervention punishable under the code were to
be enumerated, the enumeration must be exhaustive,
although to make it so would be difficult. Lastly, he
failed to understand why subversive activity should not
be mentioned in subparagraph (i) of the second alter-
native of paragraph 3 and requested the Special Rap-
porteur to explain the reasons for including a separate
provision to deal with it.

44. Most members of the Commission were in favour
of including colonial domination in the list of crimes
against peace. The only problem was to determine how
that provision should be worded. He had no particular
difficulty with the term "colonial domination", but
believed that the wording used in the Declaration on
Principles of International Law concerning Friendly
Relations and Co-operation among States,22 namely
"subjection of peoples to alien subjugation, domination
and exploitation", was more explicit and had the advan-
tage of covering all the elements of colonial domination,
not only colonialism in its historical form. He therefore
preferred the second alternative proposed by the Special
Rapporteur for paragraph 6.

45. It would appear from the second alternative of
paragraph 3 that the Special Rapporteur intended to
deal with terrorism as a separate crime and it was
therefore important to think about the dual nature of
terrorism, which was both a crime against peace and a
crime against humanity. The particularly immoral
character of modern terrorism derived from the fact
that it was calculated to create a state of terror in the
minds of public figures or the general public through in-
discriminate killing, the taking of hostages or threats to
the lives of innocent people, as in the case of the seizure
of aircraft or bombings of public places. To the extent
that it was directed against an innocent population, ter-
rorism also had the characteristics of a crime against
humanity. When the provision on terrorism was re-
ferred to the Drafting Committee, the Commission
should clearly indicate the category of crimes to which it
belonged. The Commission should also carefully re-
examine the definition of terrorist acts proposed by the
Special Rapporteur in order to ensure that all of the
most serious forms were included: acts such as the
destruction of nuclear installations or the poisoning of
reservoirs, which could significantly endanger a popu-
lation, should be considered, but did not seem to be
covered by the present wording.

46. With regard to the breach of obligations of a State
under a treaty, he considered that only breaches of a
serious nature which affected the balance of power be-
tween opposing groups and might therefore endanger
the peace and security of mankind should be covered.
Purely technical breaches of a treaty were not crimes
against peace.

47. Lastly, with regard to mercenarism, the Special
Rapporteur pointed out (ibid., para. 44) that the study
of that phenomenon had been entrusted to an Ad Hoc

Committee which had not yet completed its work. The
Commission should examine the question in the light of
the Ad Hoc Committee's conclusions, otherwise there
would be a danger that two different United Nations
bodies might draw conclusions which could be inter-
preted differently.
48. Mr. BARSEGOV raised the question of the source
documents containing definitions of acts constituting
crimes under the draft code. It had been pointed out by
some members that some of the instruments which the
Special Rapporteur was citing did not concern all States.
Since the list of parties was never the same between one
convention and another, invoking the principle pacta
tertiis nee nocent cast doubt upon the possibility of
elaborating universal norms at all. To accept such an
approach would mean abandoning the very idea of
development of international law, since there was not a
single convention to which all States were parties. Yet
the Commission did not, for all that, restrict its ac-
tivities, and actually went so far as to consider topics on
which there existed not only no universal international
agreements, but also no significant normative material
of any kind. Moreover, at present the process of cre-
ation of rules of international law had become ac-
celerated: it was not uncommon for international
agreements to be implemented even before they had of-
ficially entered into force, as had been the case in the
field of the law of the sea. In the modern world, which
was characterized by interdependence, there were rules
and principles of international law that concerned the
entire international community, in other words all
States, whether or not they were parties to a particular
convention. That had been confirmed by the ICJ in the
case concerning Military and Paramilitary Activities in
and against Nicaragua (see A/CN.4/411, para. 17) and
it was all the more true of the rules relating to inter-
national peace and security. Among those rules could be
counted the provisions of the draft code, which, as Mr.
Beesley (2055th meeting) had said, was to represent a
constructive contribution to the system of collective
security under the Charter of the United Nations.

49. An important aspect of the Commission's work on
the draft code was that, in striving for maximum pre-
cision in formulating definitions of acts which con-
stituted crimes on the basis of existing instruments, it
must never overlook their meaning, purpose and con-
tent as determined by the development of society. The
code should reflect existing morality and the degree of
awareness of peoples. As the jurists of antiquity used to
say, law was what the people considered good. That
point of view and that concept of international morality
had lost none of their relevance.

50. A major task, that of drawing up a list of crimes
against peace, lay ahead. In that connection, the Special
Rapporteur had adopted the right approach. He had
taken article 2 of the 1954 draft code as his starting-
point and had added to and expanded the list contained
therein in the light of current developments in inter-
national law. In his own view, that approach was ex-
cellent and he also endorsed the idea of referring
specifically to the various crimes covered by the 1974
Definition of Aggression.23

22 See footnote 7 above. 23 See footnote 5 above.
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51. Noting that the Special Rapporteur was proposing
that the Commission itself should settle the question of
the placement of the crimes which were connected with
aggression and had been mentioned in the 1954 draft
code, namely the planning and preparation of aggres-
sion, annexation and the sending of armed bands into
the territory of another State, he pointed out that some
members had expressed doubts about the advisability of
including the planning and preparation of aggression in
the code, either because it would be difficult to
distinguish between preparation of aggression and
defence or because, in the event of preparation not
followed by actual aggression, no one could be pros-
ecuted. There was no need to repeat the ideas put for-
ward by Mr. Reuter (2054th meeting) and Mr.
Graefrath (2055th meeting) on the content of those
crimes or to quote from the relevant documentation,
particularly the records of the Niirnberg Trial. He
nevertheless stressed that, in order to decide where those
crimes should be placed, they should not be regarded as
isolated acts by isolated individuals and should not be
dissociated from acts of aggression proper: the starting-
point should be that, for an act of aggression to be com-
mitted, it had to be planned and carefully prepared. Yet
aggression was prepared by the entire State apparatus.
That could be a fairly long-term undertaking and, at
every stage, it would involve particular persons. In the
circumstances, could persons who had deliberately
prepared an act of armed aggression against another
State be relieved of all responsibility? They would be
persons who occupied key posts in the military or
economic apparatus, took decisions, saw to the prepar-
ation of the armed forces, planned military operations,,
carried out diplomatic manoeuvres and transferred the
economy to a war footing. Without such elements of
preparation, aggression was a practical impossibility.
That was why, according to the Niirnberg logic, all
those who participated in the planning and preparation
of aggression, as well as in the aggression itself, were
liable to trial and punishment. In that connection, Mr.
Graefrath had been right to refer to article 6 (a) of the
Charter of the Niirnberg Tribunal,24 as well as to the
relevant passages of the judgment of the tribunal. In
1950, in its formulation of the Niirnberg Principles,"
the Commission had also included the planning and
preparation of a war of aggression among crimes
against peace (Principle VI (a) (i)). It was logical that
they should be included among the crimes to be covered
by the draft code. That would be correct from the point
of view of the codification of existing norms and would
enhance the role of the code as a legal means of pre-
venting the unlawful use of armed force.

52. The two other elements of aggression, namely the
sending of armed bands into the territory of another
State and annexation, were already covered by the
Definition of Aggression. He had listened with interest
to Mr. Roucounas's well-founded views on annexation
as a crime against peace. Annexation was the crowning
act of aggression and its logical conclusion. Legal op-
inion in the matter had taken shape thanks to Lenin's
definition of aggression, as reproduced in the Soviet

Constitution: the key element of aggression was the
violation of the principle of self-determination, in other
words the acquisition and domination of a foreign ter-
ritory against the will of its population. If the Definition
of Aggression were reproduced in the draft code, it must
be borne in mind that the list of acts covered was not ex-
haustive. Draft article 11, paragraph 1, should contain
an additional provision stating that the Security Council
could decide that other acts also constituted aggression
in accordance with the Charter.

53. Draft article 11, paragraph 1 (c), was general in
scope and related to the title as a whole, namely
"Crimes against peace". A separate article might also
be added, specifying that:

"None of the provisions of article 11 may be inter-
preted as prejudicing the rights set forth in the
Charter of the United Nations, the right to individual
and collective self-defence and the fundamental right
of peoples to self-determination, freedom and in-
dependence."

54. For understandable reasons, the Special Rap-
porteur was proposing that mercenarism should not be
included in the general list of acts constituting aggres-
sion and that it should be dealt with in a separate
paragraph. At the present time, when it was more dif-
ficult to resort to open forms of aggression, the same
ends were being achieved by covert forms of aggression,
including mercenarism, which had to be eliminated
from international life. He nevertheless believed that it
would be more logical to deal with mercenarism in
paragraph 1, in the general context of aggression. Since
the question of mercenarism was being considered by
the Ad Hoc Committee, any definition of mercenarism
formulated by the Commission would be only
preliminary in nature. He would have no objection if
the Commission took as its point of departure the
definition contained in article 47 of Additional Protocol
I26 to the 1949 Geneva Conventions. As was known,
that definition had also been adopted in article 1 of the
third revised consolidated negotiating basis for a con-
vention against the recruitment, use, financing and
training of mercenaries.

55. One of the most sensitive aspects of the formu-
lation of the draft code was undoubtedly that of ques-
tions connected with non-interference in the internal af-
fairs of other States. Although contemporary interna-
tional law recognized the peremptory nature of that
principle, the legal rules which gave shape to it were un-
fortunately still few and far between. The study of legal
writings on the subject had accordingly led the Special
Rapporteur to propose two alternative texts on interven-
tion (para. 3). The first was too general and dealt with
forms of interference which, although illegal, did not
directly threaten the peace and security of mankind and
therefore could not be regarded as entailing the criminal
responsibility of individuals, for example a statement by
the head of a diplomatic mission on matters relating
only to the internal affairs of the State to which he was
accredited. Only the dangerous forms of intervention
should be covered by the draft code; hence the need for
precise wording.

24 See 2053rd meeting, footnote 6.
"Ibid., footnote 8. " See 2054th meeting, footnote 9.
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56. The second alternative of paragraph 3 was close to
article 2, paragraphs (5) and (6), of the 1954 draft code
and the forms of interference listed therein directly en-
dangered the State, its independence and its territorial
integrity. According to article 2, paragraph (9), of the
1954 draft, "intervention by the authorities of a State in
the internal or external affairs of another State, by
means of coercive measures of an economic or political
character in order to force its will and thereby obtain
advantages of any kind" would entail the responsibility
of that State. That provision should be retained in the
new text, because economic and political pressures
calculated to disorganize the life of a country, to
threaten its Government and to undermine its economy
were unfortunately very topical and it would be useful
for the draft code to supplement the legal means now
available for the protection of States against such exter-
nal attacks. A further provision should be added to sub-
paragraphs (i) and (ii) of the second alternative of
paragraph 3 to deal with responsibility for another form
of interference, namely pressure aimed at undermining
the legitimacy of a State and its political and economic
foundations.

57. The discussion of draft article 11 had shown that
the question of terrorism was also a thorny one. For
many a decade, the international community had been
seeking to give a legal definition of that phenomenon as
a prerequisite for specific action to deal with it. The
complexity of such a definition was due to the fact that
it was difficult to make a clear-cut distinction between
terrorist acts and ordinary crimes and the fact that they
could also not be totally dissociated from political
crimes. Terrorism was, however, taking increasingly
heinous forms and its pernicious consequences were
growing. The so-called traditional forms, directed
against persons whom the terrorists rightly or wrongly
saw as symbols of social injustice, were still prevalent.
But terrorist acts still more serious in terms both of their
scope and of their possible consequences were already
occurring. There was a danger that terrorism might
spread to weapons of mass destruction—chemical,
bacteriological and nuclear—and that it might be
directed at nuclear power stations, irrigation works and
other facilities essential to life, as well as at arms depots
(western Europe was the site of 4,800 nuclear warheads
for NATO as well as 1,100 French and United Kingdom
units and some 340 military and civilian installations).
So far, the hostages taken by terrorists had been private
individuals, but it was not impossible that the situation
might change in the near future and that entire regions
or countries might fall into the hands of terrorists. To
which of the crimes against the peace and security of
mankind should terrorism therefore be linked? Because
of its objectives, that crime could be directed against
peace, especially when it was organized or ordered by a
State; but because of the way it was perpetrated and its
scope, which could be unlimited, it might be identified
with an act as unnatural as genocide.

58. He also welcomed the idea that the list of crimes
should include breaches of treaty obligations concerning
arms limitation and disarmament, since full compliance
with treaty obligations was the basis for civilized re-
lations between States. At a time when the survival of
mankind depended on the strict implementation of

arms-limitation and disarmament agreements, the ques-
tion of the punishment of individuals guilty of that type
of violation took on key importance. The provision on
that subject in paragraph 4 of article 11 had to be
worded more precisely in order to indicate that it re-
ferred to the breach of treaty obligations which, because
of their magnitude or nature, constituted a threat to
peace.

59. Colonialism had been discussed in sufficient detail
for him not to have to dwell on it at length. The
anticolonialism of Soviet doctrine and practice was well
known. In his view, the draft code should expressly
refer to that form of international crime; but the Com-
mission should not oppose colonialism to alien domi-
nation. Colonialism necessarily involved subjugation,
and national servitude led to colonization and a change
in the national identity of the subjugated people. But
the fact that colonialism and alien subjugation were
similar in many respects did not mean that they were
identical. The Commission should therefore not be
asked to choose between the two alternatives proposed
for paragraph 6. The only solution was to combine the
two alternative texts, as shown by a number of political
documents and texts of international law, especially the
Declaration on the Granting of Independence to Col-
onial Countries and Peoples27 and the Declaration on
Principles of International Law concerning Friendly
Relations and Co-operation among States.28

60. It also had to be decided whether the draft code
should include other crimes that might, if committed,
have disastrous consequences. One example was the
preparation, formulation and dissemination of political
and military doctrines which were designed to justify the
first use of nuclear weapons, or, more simply, nuclear
war itself. In that connection, there was a whole set of
General Assembly resolutions that were based on the
idea that States and statesmen that resorted first to the
use of nuclear weapons would be committing the gravest
crime against the peace and security of mankind. As
stated in the Declaration on the Prevention of Nuclear
Catastrophe:29 "There will never be any justification or
pardon for statesmen who take the decision to be the
first to use nuclear weapons" (para. 2). In the cir-
cumstances, that approach held the key which might
protect mankind from nuclear destruction.

61. As to the vital question of the implementation of
the code and the related question of its very existence, it
was quite obvious to him that, no matter what form the
list of crimes and the other provisions finally took, the
draft code might well remain a dead letter unless it pro-
vided for implementation machinery specific enough to
make it an obligation of States to observe the rule on the
non-applicability of statutory limitations to crimes
against the peace and security of mankind and, at the
same time, flexible enough to enable the majority of the
members of the international community to endorse it.

62. One possible solution would be universal jurisdic-
tion: every State which had accepted the obligations of
the code would be bound either to try the perpetrator of
a crime arrested in its territory or to extradite him at the

27 General Assembly resolution 1514 (XV) of 14 December 1960.
21 See footnote 7 above.
29 General Assembly resolution 36/100 of 9 December 1981.
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request of another State, in accordance with a system of
pre-established priorities. Another solution would be to
establish an international criminal court. In the view of
some who had spoken on that point both in the Sixth
Committee of the General Assembly and in the Com-
mission itself, failure to establish such a court would
make the code meaningless. Mr. McCaffrey (2054th
meeting) had said that the fate of the code depended on
the existence of an international court. Unfortunately,
however, the realities of the modern world had for a
long time prevented that idea from taking shape. The
radical and far-reaching changes that were now taking
place in the world, the new thinking that was emerging
in relations between States and the pressing need for an
order that would make the rule of law prevail in political
affairs nevertheless called for a different approach to
such questions.

63. The question of an international criminal court
had to be viewed in the general context of the task of
guaranteeing the peace and security of mankind. States
had to establish an international criminal court or
courts which would meet the strictest requirements of
international legitimacy, guarantee the irreversibility of
the penalties imposed on individuals convicted of grave
crimes against mankind and thereby contribute to the
maintenance of the peace and security of mankind.

64. It was possible to imagine several types of inter-
national courts. Courts could be set up to deal with
cases involving specific crimes. Mr. Gorbachev, for ex-
ample, had had occasion to suggest the idea of the
establishment under United Nations auspices of a
tribunal with jurisdiction in cases of terrorism.30 The
Convention on the Prevention and Punishment of the
Crime of Genocide and the International Convention on
the Suppression and Punishment of the Crime of Apart-
heid both made provision for special tribunals. He
himself would have no objection if the Commission also
discussed the possibility of establishing an international
criminal court of a general nature: the idea of combin-
ing international criminal jurisdiction and universal
jurisdiction should also be carefully considered. A flex-
ible mechanism that could be adapted to international
criminal law might find its place among the many inter-
national bodies that were called upon to guarantee
stability and order in the world by specific means. The
role of mechanisms of that kind was becoming increas-
ingly important. That was particularly true in the case
of the ICJ. In that connection, he recalled that, in view
of developments in the international situation, the
Soviet Union had put forward the idea of the acceptance
by all States of the compulsory jurisdiction of the ICJ
on the basis of mutually agreed conditions. Obviously,
the first step in that direction would have to be taken by
the permanent members of the Security Council.

65. Those developments merely confirmed that the
draft code had a promising future. He was convinced of
its undoubted usefulness as an instrument of peace. The
formulation of the draft code would be a sign of the in-
ternational community's maturity. The Commission
should therefore focus its efforts on the drafting of the
text in order to complete it as soon as possible and thus

comply with the request made of it by the General
Assembly. In conclusion, he supported the suggestion
that draft article 11 as submitted by the Special Rap-
porteur be referred to the Drafting Committee.

The meeting rose at 1 p. m.
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Draft Code of Crimes against the Peace and Security of
Mankind' {continued) (A/CN.4/404,2 A/CN.4/411,3

A/CN.4/L.420, sect. B, ILC(XL)/Conf.Room Doc.3
and Corr.l)

[Agenda item 5]

SIXTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLE 11 (Acts constituting crimes against peace)4

(continued)

1. Mr. SHI thanked the Special Rapporteur for his ex-
cellent sixth report (A/CN.4/411), which was a valuable
continuation of and complement to his third report on
the topic.5

2. He noted that draft article 11 as submitted in the
sixth report had, in accordance with the Commission's
decision, been formulated on the basis of the 1954 draft
code, with revisions and additions in the light of new
developments.
3. Despite the unity of the concept of crimes against
the peace and security of mankind, he found the sub-
division of those crimes into three major categories—
crimes against peace, war crimes and crimes against
humanity—fully justified. He also subscribed to the
Commission's decision that the draft code should cover

See 2055th meeting, footnote 9.

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. II, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. II (Part Two),
p. 8, para. 18.

2 Reproduced in Yearbook . . . 1987, vol. II (Part One).
1 Reproduced in Yearbook . . . 1988, vol. II (Part One).
4 For the text, see 2053rd meeting, para. 1.
5 Yearbook . . . 1985, vol. II (Part One), p. 63, document

A/CN.4/387.


