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it would discuss in the debate on methods of work. They
were similar comments to those already made on a number
of occasions by the Rapporteur of the Commission, to the
effect that the special rapporteurs and the Rapporteur should
decide beforehand on a uniform presentation for the vari-
ous chapters of the report.

The meeting rose at 1.05 p.m
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Draft report of the Commission on the work
of its forty-first session (continued)

CHAPTER I. Organization of the session (A/CN.4/L.434)

Paragraphs 1 to 16

Paragraphs 1 to 16 were adopted.

Chapter I of the draft report was adopted.

Mr. Sreenivasa Rao, First Vice-Chairman, took the Chair.

CHAPTER IX. Other decisions and conclusions of the Commission
(A/CN.4/L.442)

A. Programme, procedures and working methods of the Commission,
and its documentation

Paragraphs 1 to 6

Paragraphs 1 to 6 were adopted.

Paragraph 7

1. Mr. McCAFFREY said that the first sentence was re-
petitive and self-congratulatory. He proposed that the first
two sentences should be replaced by the following text:

"The first of those goals has now been attained. The
Commission intends to make every effort to complete
the second reading of the draft articles on jurisdictional
immunities of States and their property at its forty-second
session, in 1990."

It was so agreed.

Paragraph 7, as amended, was adopted.
Paragraph 8

2. Mr. McCAFFREY proposed that paragraph 8 should
be deleted.

It was so agreed.

Paragraphs 9 and 10

Paragraphs 9 and 10 were adopted.

Paragraph 11

3. Mr. PAWLAK proposed that the words "over a number
of meetings" should be inserted between the words "views"
and "on".

// was so agreed.

Paragraph 11, as amended, was adopted.

Paragraphs 12 and 13

Paragraphs 12 and 13 were adopted.

Paragraph 14

4. Mr. EIRIKSSON proposed that a footnote should be
inserted after the word "achieved", in the first sentence,
listing the draft articles currently before the Drafting Com-
mittee.

It was so agreed.

5. Mr. TOMUSCHAT suggested that the words "its spe-
cial role", in the second sentence, should be replaced by
"the latter's special role".

It was so agreed.

Paragraph 14, as amended, was adopted.

Paragraph 15

6. After a discussion in which Mr. PAWLAK, Mr. DIAZ
GONZALEZ, Mr. YANKOV, Mr. AL-QAYSI, Mr.
ROUCOUNAS, Mr. BARBOZA, Mr. BENNOUNA (Rap-
porteur), Mr. JACOVIDES and Mr. McCAFFREY took part,
Mr. CALERO RODRIGUES proposed that the subheading
preceding paragraph 15 should be amended to read: "Rela-
tionship between the Commission and the General Assem-
bly" and Mr. ARANGIO-RUIZ proposed that the first sen-
tence should be deleted and that the second sentence should
begin: "The Commission notes with satisfaction . . . ".

It was so agreed.

Paragraph 15, as amended, was adopted.
Paragraph 16

7. Mr. EIRIKSSON proposed that the phrase "in acquaint-
ing themselves with the content of the report", in the first
part of paragraph 16, should be deleted.

// was so agreed.

8. Mr. CALERO RODRIGUES proposed that the words
"Rapporteurs of, immediately after the deleted phrase,
should also be eliminated.

Paragraph 16, as amended, was adopted.
Paragraph 17

Paragraph 17 was adopted.
Paragraph 18

9. Mr. McCAFFREY proposed the insertion at the end
of paragraph 18 of the following additional text, which
could alternatively take the form of a new paragraph 18
bis:

"Some members, however, without minimizing the mag-
nitude and complexity of the topics on the Commission's
agenda, continued to believe that a continuous 12-week
session was too long, since it was highly inconvenient
for some members to be away from their regular posi-
tions for that length of time and since, in their view, the
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Commission's work could be accomplished more effi-
ciently in one or more shorter sessions. In that connec-
tion, these members emphasized the importance of re-
ducing the number of topics on the Commission's
agenda."

He had been authorized to express Mr. Al-Qaysi's support
for that proposal, which reflected views that had been put
forward on many occasions in the Planning Group—views
that should be made known to the General Assembly.

10. Mr. DIAZ GONZALEZ said that he was completely
opposed to the proposal.

11. Mr. EIRIKSSON said that the right place for discuss-
ing the matters mentioned in the proposal was the Plan-
ning Group. If and when a decision was reached in that
body, it could be incorporated in the Commission's report.

12. Mr. BARSEGOV said that he was categorically op-
posed to any proposal for splitting the Commission's 12-
week session into two shorter sessions. He was also opposed
to inserting the proposed additional text.

13. Mr. MAHIOU said that the Commission had in the
past insisted on the need for a 12-week session. It would
therefore be most inconsistent to suggest that its work could
be "accomplished more efficiently in one or more shorter
sessions". Nor would it be desirable to say that a 12-week
session meant that "it was highly inconvenient for some
members to be away from their regular positions". Those
words placed too much emphasis on the personal con-
venience of members of the Commission. He had serious
doubts about the whole proposal; perhaps it should be con-
sidered at the next session.

14. Mr. NJENGA requested some clarification. Was it
being suggested that the Commission should meet for less
than 12 weeks in all, or was it simply a question of dividing
the 12 weeks into two sessions? The second sentence of
paragraph 18 stated that the Commission had "made full
use of the time and services made available to it during its
current session", and the first sentence explained that "the
magnitude and complexity of the subjects on the agenda
make it desirable that the usual duration of the session be
maintained". The proposed additional text would contradict
those affirmations.

15. Furthermore, the proposal spoke of "the importance
of reducing the number of topics on the Commission's
agenda". Actually, all of the items on the agenda had been
assigned to the Commission by its parent body, the General
Assembly, and formed part of the Commission's mandate.
He failed to see how any of them could be eliminated. The
proposal was not a timely one and should be rejected.

16. Mr. BARBOZA said that he agreed with those
members who had pointed to the contradiction between the
proposal and the statement in paragraph 18 that the 12-
week session was necessary and should be maintained. As
for the suggestion to split the session into two shorter ones,
it had been made over and over again in the past 10 years
and had always been rejected on practical grounds. The
special rapporteurs had to await the results of the discus-
sions in the Sixth Committee of the General Assembly
before they could prepare their reports, which could only
be completed during the first three or four months of the
year. Hence the reports were ready only just in time for
the start of the Commission's 12-week session. Trying to
change the present system was simply not a practical

proposition. The Commission's working methods were not
perhaps ideal, but they were the least unsatisfactory that
could be devised in view of the existing constraints.

17. Mr. McCAFFREY pointed out that most speakers
were dealing with the substance of the suggestions regarding
the length of the Commission's session. His proposal related
not to the substance, but simply to the inclusion of a passage
reflecting the views held by some members.

18. Mr. BARSEGOV said that it was not clear from Mr.
McCaffrey's proposal whether it was suggested to reduce
the length of the session or to split it into two shorter
sessions.

19. Mr. McCAFFREY said that the emphasis was on two
shorter sessions, but they could well be of eight weeks
each, making a total of 16 weeks.

20. Mr. BARSEGOV pointed out that the statement to
the effect that the Commission's work could be accom-
plished more efficiently "in one or more shorter sessions"
could be understood as a proposal to curtail the Commis-
sion's 12-week session—an outcome which few, if any, of
the members of the Commission would want.

21. Mr. TOMUSCHAT said he agreed that, in matters
such as the length of its session, the Commission should
speak with one voice on the basis of decisions taken in the
Planning Group. Nevertheless, as a matter of principle, the
views expressed by some members had to be reflected in
the Commission's report. As far as the wording of the
proposal was concerned, he agreed that the reference to
"one or more shorter sessions" seemed to place the
emphasis on reducing the overall length of the session.

22. Mr. DIAZ GONZALEZ said that the suggestions re-
garding the length of the Commission's session had been
debated at great length in the Planning Group. If certain
members of the Planning Group had different views on
that point and insisted on them being reflected in the
Commission's report, he would suggest that it be done
under their names.

23. Mr. ARANGIO-RUIZ said that the Commission had
a long tradition of holding 12-week sessions. Candidates
for election to the Commission were well aware of that
fact. When elected, they should be in a position to make
the necessary arrangements to participate in the Commis-
sion's work. It would be very dangerous for the Commis-
sion to suggest in its report that its sessions were too long.
He appealed to Mr. McCaffrey to withdraw his proposal.

24. Mr. McCAFFREY said that he did not intend to dis-
cuss the substantive issue of the length of the Commis-
sion's session. All he wanted was for the Commission's
report to reflect views held by some of its members. He
knew of several members who shared the views of Mr.
Al-Qaysi and himself on the matter.

Mr. Graefrath resumed the Chair.

25. Mr. BENNOUNA (Rapporteur) said that, from infor-
mal consultations he had held, it seemed that the general
opinion was that the Commission should continue to meet
for 12 weeks a year. The question, however, was whether
those 12 weeks should be organized in two separate ses-
sions. It was considered undesirable to refer to such a
possibility in the Commission's report, since that might
create an unwanted precedent as, traditionally, minority
views were not reflected in the chapter of the report dealing
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with the organization of work. Alternatively, the Commis-
sion could take a vote on the issue, but, there again, trad-
itionally the Commission did not do so unless it was ab-
solutely necessary.

26. In the circumstances, he would suggest that the most
prudent course would be to retain paragraph 18 in its
present form, to reflect the views of Mr. McCaffrey and
those who supported his proposal in the summary record
of the meeting, and to request the Planning Group to re-
view the matter at the next session so as to arrive at a
decision in the light of the practical and financial consid-
erations involved.

27. Mr. DIAZ GONZALEZ said that that was an attract-
ive suggestion. Indeed, as far as the summary record was
concerned, why not even go so far as to suggest splitting
the 12 weeks into four sessions, rather than two, thereby
considerably increasing the already high travel costs for
the United Nations?

28. Mr. ARANGIO-RUIZ, agreeing that paragraph 18
should remain as drafted, stressed that any attempt to
modify the 12-week session, directly or indirectly, would
be dangerous from the standpoint of the Commission's
productivity.

29. Mr. SOLARI TUDELA said that he would have no
difficulty in approving paragraph 18, provided that mem-
bers' positions were reflected in the summary record of
the meeting. For his own part, he considered that Mr.
McCaffrey had made a reasonable suggestion and he did
not understand how it could be construed as a proposal to
reduce the length of the session. Two sessions would in
fact give fresh impetus to the work of the Commission and
make things easier for the special rapporteurs. It would
also be wholly in keeping with the new interest in interna-
tional law.

30. Mr. McCAFFREY said that he was happy to bow to
the Rapporteur's eminently sensible suggestion (para. 26
above), but trusted that the matter could be reconsidered at
the Commission's next session.

Paragraph 18 was adopted.

Paragraph 19

31. Mr. EIRIKSSON proposed that the last two sentences
should be combined and be amended to read: "It is of the
view tha t . . . should be maintained and that the Secretariat
should add to the list such documents as may be recom-
mended by special rapporteurs and other members of the
Commission."

It was so agreed.

Paragraph 19, as amended, was adopted.

Paragraph 20

32. Mr. McCAFFREY proposed that the words "should
be better known and more widely appreciated", in the first
sentence, should be replaced by "should be made known
as widely as possible". In addition, the second and third
sentences should be combined and be amended to read:

"It therefore welcomes . . . at the United Nations Office
at Geneva, which provided the media with background
information on the current session as well as a description
of the results achieved in the course of the session and
organized a press briefing."

33. Mr. DIAZ GONZALEZ said it went without saying
that the Commission was supposed to make its work known.
There was no need to tell the General Assembly that.
Paragraph 20 made it look as though the members of the
Commission were fishing for compliments; he therefore
proposed that it be deleted in its entirety.

34. Mr. BEESLEY said that it was not so much a matter
of publicizing the Commission itself as of making the
results of its labours more widely known, something which
was important. At the same time, he considered that
paragraph 20 should be couched in neutral terms and that
there was no need to enter into details about press briefings.

35. Mr. NJENGA said that, as one who came from a
region where it was extremely difficult to get information
about anything, let alone about the International Law
Commission, he considered that the Commission's report
should be made more widely available, in particular to
universities in the third world. In his view, paragraph 20
was extremely important, although the reference to a press
briefing could perhaps be omitted.

36. Mr. SOLARI TUDELA said that, while it was indeed
important to disseminate information about the Commission,
such dissemination might have the unwanted effect of
disclosing that some topics had been under consideration
for 20 years, without any result. Those who did not
appreciate just how complex some topics were might not
understand why.

37. Mr. BARSEGOV said that all over the world, and
particularly in the Soviet Union, interest in international
law was growing apace. It would be very sad, therefore, if
members of the Commission did not want its work to be
publicized.

38. Mr. CALERO RODRIGUES said that he was puzzled
by the interest aroused by paragraph 20. Of course it was
important to make the work of the United Nations in the
field of international law known as widely as possible; in
fact, its work was already known to centres of learning
and to people in government circles. But the Commission
could not expect to hit the headlines; he could not help
wondering in that respect whether the recent press briefing
in Geneva had had any effect at all. Consequently, while
he would have no objection if members wanted to retain
paragraph 20, he would prefer to delete it.

39. Mr. FRANCIS, endorsing Mr. Njenga's remarks, said
that it would be entirely wrong to delete paragraph 20.

40. Mr. ARANGIO-RUIZ, agreeing with Mr. Diaz Gonzalez
and Mr. Calero Rodrigues, said that it was not for the Com-
mission but for its parent body, the General Assembly, to
publicize the work of the Commission, if it wished to do
so.

41. Mr. BENNOUNA (Rapporteur) said that the agenda
of the Sixth Committee of the General Assembly always
included an item on dissemination of knowledge about inter-
national law. The question was thus already covered by
the General Assembly and it was not for the Commission,
the Assembly's subsidiary body, to concern itself with the
matter. Moreover, it would be dangerous for the Commis-
sion to deal directly with the media, a task that properly
fell to the General Assembly. While the recent press brief-
ing had been useful for the purposes of providing infor-
mation, it would be preferable not to place too much
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emphasis on it, since a conflict could arise with the
obligation of reserve incumbent on members of the
Commission. He would therefore suggest that paragraph 20
be deleted.

42. The CHAIRMAN suggested that the words "should
be better known and more widely appreciated", in the first
sentence of paragraph 20, should be replaced by "should
be made known as widely as possible", as proposed by
Mr. McCaffrey, and that the paragraph should end with
the words "United Nations Office at Geneva", in the sec-
ond sentence, the remainder of the paragraph being de-
leted.

43. Mr. BEESLEY, agreeing with that suggestion, pro-
posed that the words "and in particular", in the first sen-
tence, should be replaced by "including".

44. Mr. BARBOZA said he did not agree that the Com-
mission could not disseminate information on topics it had
under consideration. Indeed, it had every right to do so.
Once again, it seemed that the whole point of the discus-
sion had been missed. It was not a question of whether the
Commission had a right to disseminate information about
international law; rather, it was part of its mandate under
the Charter of the United Nations to do so. He could, how-
ever, agree to the wording suggested by the Chairman,
provided that his own views were reflected in the sum-
mary record of the meeting.

45. Mr. ARANGIO-RUIZ said he continued to think that
paragraph 20 should be deleted in its entirety. It would be
unwise to encourage the idea that everything produced by
the Commission automatically formed part of international
law.

46. Mr. DIAZ GONZALEZ said that, while he would not
oppose the wording suggested by the Chairman, he would
none the less point out that it was not the Commission
which held the view expressed in the first sentence of para-
graph 20, but the General Assembly itself. Indeed, the Gen-
eral Assembly regarded the development of international
law as so important that it had established the International
Law Commission for that very purpose. Obviously, if the
media so requested, the Commission must provide inform-
ation about its work, but it should not go so far as actually
to tell the General Assembly that it was so important that
it had to hold frequent press briefings. His concern was to
avoid giving the General Assembly an unfortunate impres-
sion about what the Commission was doing.

47. Mr. RAZAFINDRALAMBO, agreeing with the com-
promise formula suggested by the Chairman, proposed that
the words "It therefore welcomes", at the beginning of the
second sentence, should be replaced by "It noted with in-
terest".

48. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed to adopt
paragraph 20 as amended by him (para. 42 above), and as
further amended by Mr. Beesley and Mr. Razafindralambo
(paras. 43 and 47 above).

// was so agreed.

Paragraph 20, as amended, was adopted.

Paragraph 21

Paragraph 21 was adopted.

Section A, as amended, was adopted.

B. Co-operation with other bodies

Paragraphs 22 to 24

Paragraphs 22 to 24 were adopted.

Section B was adopted.
C. Date and place of the forty-second session

Paragraph 25

49. The CHAIRMAN said that the text did not incorpo-
rate the dates for the forty-second session: the Commis-
sion still had to decide whether it wished to hold the ses-
sion from 1 May to 20 July 1990 or from 7 May to 27
July 1990. He understood that, because of difficulties in
servicing meetings of many bodies that coincided at the
end of July, the Secretariat would prefer the starting-date
to be 1 May, but that a small majority of members of the
Commission favoured 7 May.

50. Mr. KOTLIAR (Secretary to the Commission) said
that he wished to draw attention to a statement made by
the Legal Counsel at the first meeting of the Planning
Group. The Legal Counsel had indicated that he was aware
of the inconvenience to some members of the Commission
resulting from the change in the opening date of its 1989
session, but that the United Nations Office at Geneva, with
its limited resources, had been experiencing serious diffi-
culties in providing conference services to meetings of
United Nations bodies, especially during the summer pe-
riod. The Conference Services of the Secretariat in Geneva
had requested that the 1989 session be advanced by one
week so as to alleviate the pressure under which the trans-
lation, interpretation and technical services had to work
during the last days of July, and thereby to secure a 12-
week session for the Commission. The Conference Serv-
ices had already, for the same reasons, expressed the wish
that the 1990 session start on 1 May. An earlier start of
that kind would automatically lead to earlier circulation of
the Commission's report—a development which many Gov-
ernments and representatives in the Sixth Committee of
the General Assembly had indicated they would welcome.

51. The Conference Services of the Secretariat in Geneva
wished to make it clear that they had welcomed the de-
cision to advance the starting-date of the current session.
The relatively smooth flow of final documentation the Com-
mission was now receiving was a direct consequence of
that decision. The difficulties arose partly because of a sharp
reduction in staff, but another major factor was the sched-
uling of meetings of the Human Rights Committee and the
Economic and Social Council so that they coincided with
the latter part of the Commission's session. The final week
of July saw an extremely heavy work-load of draft res-
olutions, reports and other documents which the Languages
Service was hardly able to handle with its extremely lim-
ited resources. In addition, that period coincided with the
final weeks of the Conference on Disarmament and with
the increasingly heavy work-load of pre-session documen-
tation for the human rights bodies meeting in August. For
all those reasons, it was strongly urged that the Commis-
sion's forty-second session be scheduled from 1 May to
20 July 1990. A practical consequence of any other de-
cision would be that the Commission would almost cer-
tainly not receive its reports in all working languages at
the appropriate times.

52. With all due respect for the opinion of the majority,
he would be compelled to bring to the attention of the
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Committee on Conferences and the Sixth Committee the
serious difficulties in servicing meetings of the Commis-
sion during the last week of July, as described by the Sec-
retariat of the United Nations Office at Geneva.

53. Mr. McCAFFREY said it seemed odd, indeed, that
the bodies that were meant to service the Commission were
in effect determining when the Commission would meet.

54. Mr. BENNOUNA (Rapporteur) noted that, in 1988,
the Commission had chosen a starting-date of 8 May 1989
for its current session, but that decision had been overrid-
den. An attempt was now being made to gain the victim's
advance consent to its victimization. Whatever technical
problems might be involved for the Secretariat services, the
Commission must be guided only by its own preferences in
choosing the starting-dates for its sessions. It would then be
for the Committee on Conferences to determine, in terms of
existing resources, whether the Commission's desiderata
could be met.

55. Mr. DIAZ GONZALEZ said that he endorsed the
comments made by the Rapporteur. Although the Secret-
ariat's technical difficulties should be taken into account,
the Commission must be left free to make its own decision
about the starting-dates.

56. Mr. SOLARI TUDELA said that he fully agreed with
the Rapporteur.

57. Mr. ARANGIO-RUIZ said that he, too, agreed with
the Rapporteur, but thought the Commission should make
it clear that it preferred a specified date subject to admin-
istrative and technical feasibility.

58. The CHAIRMAN suggested that paragraph 25 should
be amended to read:

"The Commission took note that its next session could
be serviced at the United Nations Office at Geneva only
from 1 May to 20 July 1990."

59. Mr. DIAZ GONZALEZ said that the Commission
should not "take note'" of anything: it should take a decision
and then leave it to the Sixth Committee and the Committee
on Conferences to make the appropriate arrangements.

60. Mr. YANKOV said that, in the Commission's 40-year
history, it had always clearly indicated its preferences re-
garding the dates for its future sessions, and it should not
change that practice now. To his knowledge, no United
Nations body that met in regular session ever failed to set
precise dates for its sessions.

61. Mr. BARBOZA said that he endorsed the comments
made by Mr. Yankov.

62. Mr. BENNOUNA (Rapporteur) said that he, too,
agreed with Mr. Yankov. He could not accept the manipu-
lation of the Commission by the Secretariat, which was
there to serve the Commission, not to dictate its decisions.
The Commission was an independent body and should make
its own decisions, not simply take note of decisions by the
Secretariat.

63. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed to leave
the text of paragraph 25 unchanged, and to insert the dates
"1 May" and "20 July".

It was so agreed.

Paragraph 25 was adopted.

Section C was adopted.

The meeting rose at 6.10 p.m.
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Draft report of the Commission on the work
of its forty-first session {continued)

CHAPTER IX. Other decisions and conclusions of the Commission
(concluded) (A/CN.4/L.442)

D. Representation at the forty-fourth session of the General Assembly

Paragraph 26

Paragraph 26 was adopted.

Section D was adopted.
E. International Law Seminar

1. Mr. EIRIKSSON recalled that it had been decided at
the previous session to include in the Commission's report
a list of all those who had participated in the International
Law Seminar, from its first session until the present.

2. The CHAIRMAN suggested that the Planning Group
should be reminded of that decision at the next session.

// was so agreed.

Paragraphs 27 to 30

Paragraphs 27 to 30 were adopted.

Paragraph 31

3. Mr. MAHIOU said that, in his view, it was not necessary
to explain the details of the internal organization of the
Seminar to the General Assembly. He therefore proposed
that paragraph 31 be deleted.

It was so agreed.

Paragraph 32

Paragraph 32 was adopted.

Paragraph 33

4. Mr. BENNOUNA (Rapporteur) proposed that para-
graph 33 be deleted for the reason stated by Mr. Mahiou.

It was so agreed.


