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70. Mr. FRANCIS said that he had supported the inclusion
of the last sentence because he had thought that it was the
practice in the Commission for an opinion which was not
that of the Commission as a whole to be reflected in the
commentary. If that was not so, he would not oppose the
deletion of the sentence, but, if it subsequently proved that
the practice was not unknown in the Commission, he would
revert to the matter.

71. Mr. CALERO RODRIGUES said that, in his view,
the second and last sentences should be deleted. In prin-
ciple, the commentary should not reflect opinions other than
those of the Commission as a whole.

72. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed to delete
the second and last sentences of paragraph (4).

It was so agreed.

Paragraph (4), as amended, was approved.

Paragraph (5)

73. Mr. BENNOUNA (Rapporteur) said that the last sen-
tence reflected a view originally expressed by Mr. Reuter,
which he had himself supported and which the Commission
had endorsed. The words "It was made clear in the Com-
mission that" should therefore be deleted and the words
"was intended" should be replaced by "is intended".

It was so agreed.

Paragraph (5), as amended, was approved.

The commentary to article 6, as amended, was approved.

Commentary to article 7 (Appointment of the diplomatic courier)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were approved.

Paragraph (3)

74. Mr. EIRIKSSON said that paragraph (3) could be
simplified, since its main purpose was to underline the
importance of the reference in article 7 to articles 9 and 12.
He suggested, however, that a decision in that regard should
be deferred until the following meeting to allow him time
to propose a form of wording after he had discussed the
matter with the Special Rapporteur.

It was so agreed.

Paragraph (4)

Paragraph (4) was approved.

Paragraph (5)

75. Mr. EIRIKSSON, proposing the deletion of the sec-
ond sentence, said that the first part of that sentence merely
repeated what was stated in article 7 and the second part
implied that, if the courier did not have the nationality of
at least one of the sending States, the condition set forth in
article 9, paragraph 1, was not satisfied. It was, however,
apparent, on reading article 9, paragraph 1, that it laid down
no such condition.

76. Mr. YANKOV (Special Rapporteur), supported by Mr.
CALERO RODRIGUES, said that, in his view, the second
sentence of paragraph (5), which dealt with a specific situ-
ation and the consequences of that situation, should be re-
tained. It also reflected a position which had been taken by
the Commission on first reading of the draft articles and
which had not changed on second reading.

77. Mr. BENNOUNA (Rapporteur) said that he, too, con-
sidered it advisable to make it clear that, in cases where
there were several sending States, it was not necessary for
the courier to have the nationality of each of those States
and that it sufficed for him to have the nationality of at least
one of them.

78. Mr. EIRIKSSON said that the Rapporteur's comments
merely confirmed him in his opposition to the second
sentence of paragraph (5). None of the provisions of article 9
required the courier to have the nationality of one of the
sending States. If, however, the Commission preferred to
retain the second sentence, he proposed that the last part
should be amended to read: " . . . although the Commission
considers that the courier should have the nationality of one
of the sending States".

79. The CHAIRMAN said it was his understanding that
the majority of the members of the Commission wished to
approve paragraph (5) without change.

It was so agreed.

Paragraph (5) was approved.

The meeting rose at 1 p.m.

2144th MEETING

Wednesday, 19 July 1989, at 3 p.m.

Chairman: Mr. Bernhard GRAEFRATH

Present: Mr. Al-Baharna, Mr. Al-Qaysi, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Barsegov, Mr. Beesley, Mr. Bennouna, Mr.
Calero Rodrigues, Mr. Diaz Gonzalez, Mr. Eiriksson, Mr.
Francis, Mr. Jacovides, Mr. Mahiou, Mr. McCaffrey, Mr.
Njenga, Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr. Roucounas, Mr. Sepulveda
Gutierrez, Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr.
Tomuschat, Mr. Yankov.

Draft report of the Commission on the work
of its forty-first session (continued)

CHAPTER II. Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier (continued) (A/CN.4/L.435 and
Add. 1-4 and Add.4/Corr.l)

D. Draft articles on the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier (continued)
(A/CN.4/L.435/Add.l-4 and Add.4/Corr. 1)

Commentary to article 7 (Appointment of the diplomatic courier) (concluded)

Paragraph (3) (concluded)

Paragraph (3) was approved.

The commentary to article 7 was approved.
Commentary to article 8 (Documentation of the diplomatic courier)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were approved.
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Paragraph (3)

1. Mr. EIRIKSSON said that paragraph (3) contained a
lengthy explanation which seemed superfluous. He proposed
that it be deleted.

2. Mr. YANKOV (Special Rapporteur) said he took the
view that it was sometimes helpful to refer in a commen-
tary to State practice, even when it was not uniform. Para-
graph (3) was intended to explain exactly what kind of
documentation was referred to in article 8, which was a
greatly streamlined version of the text originally proposed.
Paragraph (3) explained how that streamlining had come
about.

3. Mr. REUTER said that paragraph (3) was useful and
should not be deleted.

Paragraph (3) was approved.

The commentary to article 8 was approved.

Commentary to article 9 (Nationality of the diplomatic courier)

Paragraph (1)

Paragraph (1) was approved.

Paragraph (2)

4. Mr. YANKOV (Special Rapporteur) said that, following
consultations with Mr. Eiriksson, he would propose the
deletion of the last two sentences, which referred to art-
icle 35 of the 1963 Vienna Convention on Consular Rela-
tions. Paragraphs 1 and 2 of article 9 were indeed modelled
on, but were not identical to, the corresponding provisions
of the 1963 Vienna Convention. In particular, the words "in
principle" did not appear in that Convention.

The Special Rapporteur's amendment was adopted.

Paragraph (2), as amended, was approved.

Paragraphs (3) and (4)

5. Mr. YANKOV (Special Rapporteur) said that para-
graph (3) should be shortened. The first sentence should
remain unchanged, and the second should simply read: "This
is due to the fact that the principle in question may be
subject to exceptions." The phrase "to be determined by
agreement between the sending State and the receiving State"
should be deleted. The words "as arises from paragraph 2
of article 9, the consent of the receiving State is required
for the appointment of one of its nationals as a diplomatic
courier of the sending State" should, with suitable drafting
adjustments, become the first sentence of paragraph (4).
The first sentence of the original paragraph (4) should re-
main unchanged, but the next sentence should be amended
to read: "The words 'at any time' are not intended to legit-
imize any arbitrary withdrawal of consent, or the interruption
or interference with the performance of a mission already
begun." The third sentence, beginning "A withdrawal of
that nature . . .", should be deleted, as should the fifth
sentence, beginning "The withdrawal should only proceed
in serious circumstances . . ." . Some drafting changes would
also be made to the last sentence, eliminating in particular
the unnecessary words "the Commission felt it was
necessary".

Paragraphs (3) and (4), as amended, were approved.

Paragraph (5)

6. Mr. EIRIKSSON pointed out that the words in brackets
at the end of the first sentence, "(this category appears in
paragraph 5 of article 35 of the 1963 Vienna Convention on

Consular Relations)", were misleading, for they suggested
that article 35 of the 1963 Vienna Convention was the source
of the provision in paragraph 3 (a) of article 9. In actual
fact, that subparagraph contained a rule which was practically
the opposite of the one set out in article 35 of the 1963
Vienna Convention. The words "although it is treated differ-
ently" should therefore be added to the bracketed passage.

7. Mr. McCAFFREY proposed, as a simple solution, that
the passage in question should be deleted.

8. The CHAIRMAN, speaking as a member of the Com-
mission, pointed out that the passage simply indicated that
the category referred to in paragraph 3 (a) of article 9 was
not new, since it already existed under article 35 of the
1963 Vienna Convention. Nothing was said about the rule
applicable to that category.

9. Mr. AL-QAYSI drew attention to the similar passage
in brackets which appeared in support of category (a) and
which read: "(this category is already contained in the re-
spective articles of the four codification conventions men-
tioned above)".

10. Mr. REUTER suggested that, to take that point into
account, the two bracketed passages should be treated dif-
ferently. The one relating to category (b) would be deleted,
as suggested; the one relating to category (a) would be
incorporated in the main sentence without brackets and with
suitable drafting changes.

11. Mr. TOMUSCHAT pointed out that article 27, para-
graph 5, of the 1961 Vienna Convention on Diplomatic
Relations did not contain any reference to the nationality of
the courier. Hence it was not correct to say that category (a)
was already contained in the respective articles of the four
codification conventions.

12. The CHAIRMAN suggested that both of the passages
in brackets could be deleted without loss of substance.

It was so agreed.

Paragraph (5), as amended, was approved.
Paragraph (6)

13. Mr. EIRIKSSON proposed that the phrase "As ex-
plained in paragraph (5) of the commentary to article 7"
should be deleted.

14. Mr. YANKOV (Special Rapporteur) recalled that,
during the consideration of the commentary to article 7,
Mr. Eiriksson had proposed the deletion of the second sen-
tence of paragraph (5) of that commentary (2143rd meet-
ing, para. 75), a proposal that had not been accepted. If any
issue of substance was now involved, it had already been
settled in connection with article 7.

15. The CHAIRMAN pointed out that the opening phrase
of paragraph (6) constituted simply an aid to the reader, to
show the connection between the two paragraphs in question.

Paragraph (6) was approved.

The commentary to article 9, as amended, was approved.
Commentary to article 10 (Functions of the diplomatic courier)

Paragraph (1)

16. Mr. EIRIKSSON proposed that the final words, "as
provisionally adopted", should be deleted.

// was so agreed.

Paragraph (1), as amended, was approved.
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Paragraph (2)

17. Mr. EIRIKSSON said that the last sentence should be
amended to bring out the meaning better.

18. Mr. KOTLIAR (Secretary to the Commission) sug-
gested that the word "since" should be inserted after the
words "arbitrary manner," and that the word "providing"
should be replaced by "provides".

It was so agreed.

Paragraph (2), as amended, was approved.

Paragraph (3)

19. Mr. EIRIKSSON suggested that the phrase "indicated
in the official document and on the bag itself, in the second
sentence, should be deleted, since it was superfluous: there
was no need to explain who the consignee was.

20. Mr. YANKOV (Special Rapporteur) said that the
phrase in question was useful and accurate and should be
retained.

Paragraph (3) was approved.

Paragraph (4)

21. Mr. EIRIKSSON said that paragraph (4) reproduced a
great deal of material from the commentaries to other articles
and should be greatly shortened.

22. Mr. REUTER said that paragraph (4) was of great use
to readers, like himself, who were unfamiliar with the topic
and needed all the information they could obtain.

Paragraph (4) was approved.

Paragraph (5)

23. Mr. McCAFFREY said that the phrase "It was made
clear in the Commission that" was rather vague and should
be made more specific. Moreover, the following additional
text should be inserted at the end of the paragraph: "or is
leaving a receiving State after having delivered a bag without
taking custody of another one". That text would show that,
even when a courier had to leave a country without being
in possession of a diplomatic bag, he was still engaged in
the performance of his functions.

24. Mr. YANKOV (Special Rapporteur) said that both
points raised by Mr. McCaffrey were well taken. The general
feeling in the Drafting Committee had been that the courier
was performing his functions even when he was not in
possession of a bag, but was going to pick one up, for
example. He therefore endorsed the insertion of the addi-
tional text proposed by Mr. McCaffrey and would suggest
that the phrase he had rightly qualified as vague should be
deleted.

It was so agreed.

Paragraph (5), as amended, was approved.

The commentary to article 10, as amended, was approved.

Commentary to article 11 (End of the functions of the diplomatic courier)

Paragraphs (1) and (2)

Paragraphs (I) and (2) were approved.

Paragraph (3)

25. Mr. RAZAFINDRALAMBO said that, in the light of
the amendment made to paragraph (5) of the commentary
to article 10, an addition should be made in paragraph (3)

to indicate that the courier's functions did not come to an
end once he had handed over the diplomatic bag.

26. Mr. McCAFFREY said that paragraph (3) was not
inconsistent with paragraph (5) of the commentary to
article 10, but, if the Commission so wished, it might add
the phrase "by completion of his itinerary" at the end of the
second sentence.

// was so agreed.

27. Mr. TOMUSCHAT suggested that the phrase "It was
noted in the Commission that", at the beginning of the fourth
sentence, should be deleted.

It was so agreed.

Paragraph (3), as amended, was approved.

Paragraph (4)

Paragraph (4) was approved.

Paragraph (5)

28. Mr. EIRIKSSON said that paragraph (5) tended to
confuse the functions of article 11 (c) and article 12. He
would suggest that the word "declaration", in the third
sentence, be replaced by "notification", which was the more
accurate term. In addition, the last sentence should be
replaced by the following text: "If the sending State does
not recall the courier or terminate his functions, the receiving
State may refuse to recognize him as a courier with effect
from the time of notification to the sending State."

It was so agreed.

29. Mr. McCAFFREY proposed that the word "Further-
more", at the beginning of the first sentence, should be
deleted.

It was so agreed.

Paragraph (5), as amended, was approved.
Paragraph (6)

30. Mr. EIRIKSSON said that the phrase "such as physical
phenomena, the most conspicuous of which would be the
courier's death", in the second sentence, should be replaced
by "such as his death".

// was so agreed.

Paragraph (6), as amended, was approved.

The commentary to article 11, as amended, was approved.
Commentary to article 12 (The diplomatic courier declared persona non

grata or not acceptable)

Paragraph (1)

Paragraph (1) was approved.

Paragraph (2)

31. Mr. EIRIKSSON said that it was entirely unnecessary
to draw a distinction between a diplomatic courier and a
head of mission, as the differences between them were self-
evident. He would therefore propose that the third sentence
be deleted; that the word "he", in the fourth sentence, be
replaced by "the courier"; and that, in the fifth sentence, the
phrases "as in the case of a head of mission who has not
been approved" and "with the same effect as in the case of
the head of mission" be deleted.

32. Mr. BENNOUNA (Rapporteur) said that, as the
institution of agrement existed for a head of mission but
was not applicable to the diplomatic courier, the distinction
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drawn between the two was quite useful, and the third
sentence of paragraph (2) should not be deleted. He saw no
pressing need to reduce the length of the commentaries in
general: after all, they related to articles that had been
adopted on second reading, and they were therefore
particularly important. He was not in favour of any of the
amendments proposed by Mr. Eiriksson and believed it was
not appropriate now to try to rewrite the report. The
Commission was fully agreed on the substance and that
was the most important thing.

33. Mr. EIRIKSSON said that his proposals were not
merely matters of style but were matters of substance. The
Commission's working methods militated against the ne-
cessary careful consideration of its draft report in the time
available before the end of the session.

34. Mr. YANKOV (Special Rapporteur) said that he would
not oppose the deletion of the phrases referred to by
Mr. Eiriksson, because they did amount to a statement of
the obvious. His intention in paragraph (2) had been to
respond to criticisms of his own tendency to place couriers
and diplomats on an equal footing: he had wished to em-
phasize the differences between them.

35. Mr. REUTER said that paragraph (2) gave a useful
explanation of matters that were not necessarily self-evident
and he would not agree to the proposed deletions.

Paragraph (2) was approved.

Paragraphs (3) to (5)

Paragraphs (3) to (5) were approved.

Paragraph (6)

36. Mr. EIRIKSSON said that he intended to make some
comments in connection with the commentary to article 21
which would have a bearing on paragraph (6) of the com-
mentary to article 12.

37. The CHAIRMAN suggested that paragraph (6) should
be approved on the understanding that the Commission
would revert to it, if necessary, in connection with its con-
sideration of the commentary to article 21.

It was so agreed.

Paragraph (6) was approved.

The commentary to article 12 was approved.

Commentary to article 13 (Facilities accorded to the diplomatic courier)

Paragraph (1)

38. Mr. McCAFFREY said that, in his opinion, freedom
of communication did not cover communications between
the courier and the sending State. Accordingly, the words
"the exercise of the freedom of communication", at the end
of paragraph (1), should be replaced by "the establishment
of any contacts with the sending State and its missions".

It was so agreed.

39. Mr. YANKOV (Special Rapporteur) said that, in order
to avoid any misunderstanding and in view of the history of
rules pertaining to facilities accorded to the courier in the
exercise of his functions, the phrase "in the exercise of his
functions relating to the freedom of communication" should
be inserted after the word "courier".

Paragraph (1), as amended, was approved.

Paragraph (2)

40. Following a suggestion by Mr. EIRIKSSON, Mr.
YANKOV (Special Rapporteur) proposed that the two
sentences should be combined and be amended to read:
"Paragraph 1 is of a general character and is inspired by
article 25 of the . ..".

It was so agreed.

Paragraph (2), as amended, was approved.
Paragraph (3)

41. Mr. McCAFFREY suggested that the word "con-
ceived", in the third sentence, should be replaced by "anti-
cipated".

It was so agreed.

42. Mr. EIRIKSSON pointed out that the last subparagraph
should not be indented but should form part of the body of
the text, and proposed that the last sentence of that subpara-
graph should be deleted.

It was so agreed.

Paragraph (3), as amended, was approved.
Paragraph (4)

Paragraph (4) was approved.
Paragraph (5)

43. Mr. BENNOUNA (Rapporteur), supported by Mr.
CALERO RODRIGUES, proposed that the fifth sentence
should end with the words "secure place", the remainder of
the sentence being deleted.

// was so agreed.

44. Mr. TOMUSCHAT proposed that the words "within
reasonable terms", in the seventh sentence, should be re-
placed by "within reasonable limits".

It was so agreed.

45. Mr. BENNOUNA (Rapporteur) remarked that the
second part of the eighth sentence, reading "the internal
organization of other States placed the State on an equal
footing with private persons in that connection", was not
felicitous.

46. After a discussion in which Mr. YANKOV (Special
Rapporteur), Mr. McCAFFREY and Mr. AL-QAYSI took
part, Mr. MAHIOU suggested that the words in question
should be replaced by "this was not necessarily so in other
States".

It was so agreed.

Paragraph (5), as amended, was approved.
Paragraph (6)

47. Following a comment by Mr. McCAFFREY, Mr.
AL-QAYSI proposed that the words "This might be the
case when", at the beginning of the third sentence, should
be deleted.

// was so agreed.

Paragraph (6), as amended, was approved.

The commentary to article 13, as amended, was approved.
Commentary to article 14 (Entry into the territory of the receiving State or

the transit State)

Paragraph (1)

Paragraph (1) was approved.
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Paragraph (2)

48. Mr. EIRIKSSON, pointing out that the third sentence
was essentially a repetition of the first sentence, proposed
that it should be deleted.

It was so agreed.

49. The last sentence was tautological and the words "as
meaning 'in the course of the performance of his functions'
which includes" should be replaced by "to include".

50. After a discussion in which Mr. BEESLEY and
Mr. YANKOV (Special Rapporteur) took part, the CHAIR-
MAN, noting the absence of support for Mr. Eiriksson's
second proposal, suggested that the last sentence of para-
graph (2) should remain unchanged.

It was so agreed.

Paragraph (2), as amended, was approved.

Paragraph (3)

Paragraph (3) was approved.

The commentary to article 14, as amended, was approved.

Commentary to article 15 (Freedom of movement)

Paragraph (1)

Paragraph (1) was approved.

Paragraph (2)

51. Mr. McCAFFREY proposed that the words "of the
courier in the performance of his functions" should be in-
serted after the words "free movement and travel", in the
third sentence. The courier enjoyed the right of free move-
ment and travel for the purpose of his official duties. It
would be wrong to imply that he enjoyed complete freedom
of movement for all purposes.

52. Mr. YANKOV (Special Rapporteur) said that the pro-
posed amendment was an improvement. At the same time,
he drew attention to the last sentence of paragraph (3),
which made it clear that, outside the performance of his
functions, the courier enjoyed "the normal freedoms ac-
corded to foreign visitors by the laws and regulations of the
receiving or transit State". There was no suggestion of any
absolute freedom of movement for the courier.

53. Mr. EIRIKSSON said that the last sentence of para-
graph (2) seemed to suggest, with regard to the courier's
travel arrangements, greater facilities than those specified
in article 13. He drew attention in that regard to paragraph (3)
of the commentary.

54. Mr. YANKOV (Special Rapporteur) said that, in the
Drafting Committee, both on first reading and on second
reading, it had been agreed that all travel arrangements had
to be made by the courier himself and not by the receiving
or transit State.

55. Mr. McCAFFREY said that he had some sympathy
for the point raised by Mr. Eiriksson but could accept the
last sentence of paragraph (2) because the possibility of
assistance by the authorities of the receiving or transit State
was qualified by the words "in exceptional circumstances",
apart from the condition relating to "insurmountable ob-
stacles" and the limitation "to the extent practicable".

56. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (2) with the amendment proposed by Mr.
McCaffrey (para. 51 above).

// was so agreed.

Paragraph (2), as amended, was approved.
Paragraph (3)

57. Mr. McCAFFREY said that the words "to have ac-
cess to", in the first sentence, were unnecessary and should
be deleted, as should the phrase "it was explained in the
Commission that", in the penultimate sentence.

It was so agreed.

Paragraph (3), as amended, was approved.
Paragraph (4)

Paragraph (4) was approved.

The commentary to article 15, as amended, was approved.
Commentary to article 16 (Personal protection and inviolability)

Paragraph (1)

Paragraph (1) was approved.
Paragraph (2)

58. Mr. EIRIKSSON noted that the first part of the first
sentence made a comparison between the provisions of
article 16 and those of the corresponding article of the 1961
Vienna Convention on Diplomatic Relations. The statement
in the second part of the sentence, beginning with the words
"due primarily to the courier's function . . ." , did not, how-
ever, follow on from that comparison.

59. Mr. YANKOV (Special Rapporteur) explained that it
was precisely because of the courier's official functions and
the confidentiality of official correspondence that the pro-
visions on personal protection and inviolability had been
included in the draft.

60. Mr. REUTER suggested that the second part of the
first sentence of paragraph (2) should become a separate
sentence and be amended along the following lines: "This
is justified by the nature of the courier's function, which is
a natural extension of the diplomatic function . . .".

61. Mr. EIRIKSSON said that he found the formula
"natural extension" in that amendment somewhat awkward.
He proposed that the new sentence should begin simply:
"This is justified by the nature of the courier's function . . ." .

It was so agreed.

Paragraph (2), as amended, was approved.

Paragraphs (3) and (4)

62. Mr. MAHIOU pointed out that the first sentence of
paragraph (3) referred to the "twofold nature" of the
inviolability of the courier, but the paragraph dealt with
only one aspect. The "other aspect of the twofold nature"
was the subject-matter of paragraph (4). Consequently, the
two paragraphs should be combined.

It was so agreed.

Paragraphs (3) and (4), as amended, were approved.

Paragraph (5) (new paragraph (4))

Paragraph (5) (new paragraph (4)) was approved.

The commentary to article 16, as amended, was approved.
Commentary to article 17 (Inviolability of temporary accommodation)

Paragraph (1)

63. Mr. OGISO proposed that, in order to reflect the ex-
tensive discussion which had taken place on the subject, the
following new sentence should be added after the
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first sentence: "During the consideration of this question,
the point was raised as to whether the lack of provision for
the inviolability of a courier's temporary accommodation in
the codification conventions should be interpreted as deny-
ing the existence of such a customary rule." Moreover, the
beginning of the second sentence of paragraph (1) as drafted
should be expanded to state: "However, that view was not
accepted by the Commission on the grounds that there
exist.. .".

64. Mr. AL-QAYSl said that, in his view, Mr. Ogiso's
point was implicit in the first sentence of paragraph (1).

65. Mr. McCAFFREY said he considered that some ref-
erence along the lines proposed by Mr. Ogiso should be
included in the commentary.

66. Mr. BENNOUNA (Rapporteur) said that the point was
already covered in the last sentence of paragraph (2), which
expressly stated that the question arose whether special rules
on the inviolability of the temporary accommodation of the
diplomatic courier should apply.

Paragraph (1) was approved.

Paragraph (2)

67. Mr. CALERO RODRIGUES proposed that the opening
words of paragraph (2), "Normally, couriers are housed",
should be replaced by "Couriers are often housed".

It was so agreed.

68. After a discussion in which Mr. EIRIKSSON, Mr.
McCAFFREY, Mr. Sreenivasa RAO and Mr. YANKOV
(Special Rapporteur) took part, the CHAIRMAN suggested
that the words "then the question arises whether" and the
word "should", in the last sentence, should be deleted.

It was so agreed.

Paragraph (2), as amended, was approved.

Paragraph (3)

Paragraph (3) was approved.

Paragraph (4)

69. Mr. EIRIKSSON said that the last part of paragraph (4)
reflected a view on inviolability with which he could not
agree. In his opinion, a State's obligation to protect a courier
in temporary accommodation was no greater than its obli-
gation with respect to ordinary citizens.

70. Mr. TOMUSCHAT, agreeing with Mr. Eiriksson, said
that the statement in the seventh sentence that protective
measures were "common in hotels" was simply not correct.
He therefore proposed that the last three sentences of
paragraph (4) should be deleted.

71. Mr. YANKOV (Special Rapporteur) said that, while
he would not object to the deletion of the seventh and eighth
sentences, the last sentence of the paragraph was highly
relevant and should be retained.

72. The CHAIRMAN suggested that the seventh and eighth
sentences of paragraph (4) should be deleted and that, in
the last sentence, the word "However" should be replaced
by "Moreover" and the word "justify" by "warrant".

It was so agreed.

Paragraph (4), as amended, was approved.
Paragraphs (5) to (8)

Paragraphs (5) to (8) were approved.

Paragraph (9)

73. Mr. BENNOUNA (Rapporteur) said that the words
"Paragraph 4 reflects the Commission's view that", in the
first sentence, should be deleted.

74. Mr. YANKOV (Special Rapporteur), agreeing with
that change, said that, in the first sentence of the French
text, the word devait should be replaced by doit.

75. Mr. EIRIKSSON proposed that the words "and owing
to factual impossibilities", in the last sentence, should be
deleted.

It was so agreed.

Paragraph (9), as amended, was approved.

Paragraph (10)

76. Mr. TOMUSCHAT said that, in his view, paragraph
(10) was superfluous and should be deleted.

77. Mr. EIRIKSSON and Mr. McCAFFREY supported
that proposal.

78. Mr. BENNOUNA (Rapporteur) said he considered that
the last two sentences of paragraph (10) were useful.

The meeting rose at 6.20 p.m.
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CHAPTER II. Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier (continued) (A/CN.4/L.435 and
Add. 1-4 and Add.4/Corr.l)

D. Draft articles on the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier {continued)
(A/CN.4/L.435/Add.l-4 and Add.4/Corr. 1)

Commentary to article 17 (Inviolability of temporary accommodation)
{concluded)

Paragraph (10) {concluded)

1. Mr. YANKOV (Special Rapporteur) said that paragraph
(10) was the result of a compromise: in exchange for the
deletion of a draft article relating specifically to the inviol-
ability of the means of transport of a courier accompanying
a bag, the Commission had decided to include paragraph (10)
in the commentary.


