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Summary records of the meetings of the forty-second session

2150th MEETING

Wednesday, 2 May 1990, at 10.10 a.m.

Chairman: Mr. Jiuyong SHI

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr.
Barboza, Mr. Barsegov, Mr. Beesley, Mr. Bennouna,
Mr. Boutros-Ghali, Mr. Calero Rodrigues, Mr. Diaz
Gonzalez, Mr. Eiriksson, Mr. Graefrath, Mr. Hayes,
Mr. Illueca, Mr. Jacovides, Mr. Koroma, Mr. Mahiou,
Mr. McCaffrey, Mr. Ogiso, Mr. Pawlak, Mr. Sreeni-
vasa Rao, Mr. Razafindralambo, Mr. Roucounas, Mr.
Sepulveda Gutierrez, Mr. Solari Tudela, Mr. Thiam,
Mr. Tomuschat.

Adoption of the agenda (A/CN.4/426)

1. The CHAIRMAN drew attention to the provi-
sional agenda for the forty-second session (A/CN.4/
426) and suggested that, in view of the need to fill the
vacancy created by the death of Mr. Reuter, a new item
2, reading "Filling of a casual vacancy in the Commis-
sion (article 11 of the statute)", should be included, all
subsequent items being renumbered accordingly.

// was so agreed.
2. The CHAIRMAN invited the Commission to
adopt the provisional agenda, as amended, without pre-
judice to the order of consideration of the topics, which
would be decided later.

The provisional agenda, as amended (A/CN.4/426/
Rev.l), was adopted.

3. The CHAIRMAN, drawing attention to General
Assembly resolution 44/35 of 4 December 1989, sug-
gested that the request in paragraph 4 of that resolu-
tion should be taken up under agenda item 9
(Programme, procedures and working methods of the
Commission, and its documentation).

// was so agreed.

Organization of work of the session

[Agenda item 1]

4. The CHAIRMAN said that the Enlarged Bureau
had met and discussed the order of consideration of
agenda items and the number of meetings to be alloc-
ated to each. Agreement on a complete timetable was
still outstanding and he wished to hold further consul-
tations before making a formal proposal to the Com-
mission. The Enlarged Bureau had, however, agreed to
recommend that agenda item 5, "Draft Code of Crimes
against the Peace and Security of Mankind", should be
taken up first and that eight meetings should be alloc-
ated to it.

5. Mr. McCAFFREY said that, while agreeing with
that recommendation in principle, he wondered
whether the decision to allocate eight meetings should
not be adopted provisionally, subject to review in the
light of a future decision on the allocation of work as

between the plenary Commission and a working group
to consider the question of establishing an international
criminal court. If the Commission eventually decided to
deal with the question of such a court principally in the
context of a working group, a smaller number of ple-
nary meetings might be required for the topic of the
draft code. If, however, it was decided that part III of
the eighth report of the Special Rapporteur on the topic
(A/CN.4/430 and Add.l), which dealt with the issue of
an international criminal court, should be considered in
plenary, more than eight meetings might be needed.

6. Mr. CALERO RODRIGUES said that the work-
ing group which the Commission was planning to set
up would serve a very clear purpose, namely helping
the Commission to respond to the request addressed to
it by the General Assembly in paragraph 1 of its resolu-
tion 44/39 of 4 December 1989. The issue fell within the
scope of the topic of the draft code and should be
considered in plenary under the guidance of the Special
Rapporteur. The working group should on no account
be a substitute for the plenary Commission and should
merely assist it in preparing an appropriate document
in response to the General Assembly's request.

7. Mr. BARSEGOV associated himself with those
comments. He was not opposed in principle to estab-
lishing a working group, but it would not be proper to
do so before hearing the Special Rapporteur for the
draft code and holding a debate on the topic. In his
view, the Commission should allocate a certain number
of meetings to discussion on the draft code, including
the question of an international criminal court, on the
understanding that any time left over would be used to
consider the report of the working group. Any other
decision at the present stage would be premature.

8. Mr. THIAM said that he, too, endorsed the
remarks made by Mr. Calero Rodrigues and suggested
that Mr. McCaffrey's point should be left in abeyance,
pending the Special Rapporteur's introduction of the
topic.

9. Mr. ARANGIO-RUIZ said that he supported the
views expressed by the previous speakers and added
that the Commission's consideration of the question of
an international criminal court would be greatly facili-
tated if the Secretariat produced documentation on the
subject.

10. Mr. AL-BAHARNA, agreeing that the question of
setting up a working group should be considered at a
later stage, wondered whether General Assembly resolu-
tion 44/39 merely requested the Commission to issue, as
it were, a legal opinion on the question of establishing
an international criminal court, or whether it provided
for the elaboration of a statute for such a court.

11. Mr. JACOVIDES said that there seemed to be
general agreement on the course to follow. First, the
Special Rapporteur for the draft code should introduce
the topic and the Commission should then begin to dis-
cuss it within a time frame such as that recommended
by the Enlarged Bureau. The question of setting up a
working group might be considered after that. In that
connection, he endorsed Mr. Arangio-Ruiz's request
for documentation to be prepared by the Secretariat.
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12. Mr. BEESLEY said that he had no difficulty in
accepting that procedure but wished to make some
comments for consideration at a later stage. In the
opinion of many, the issue of an international criminal
jurisdiction lay at the very heart of the subject-matter
of the draft code. The Commission should set up a
working group with a flexible mandate not restricted to
the report of the Special Rapporteur on the latter topic
and the proposal by Trinidad and Tobago on the issue.
While it might be inappropriate for the Special Rap-
porteur to chair the working group, it was important
that he be an ex officio member.

13. The CHAIRMAN said that, if there were no
objections, he would take it that the Commission
agreed to the recommendation of the Enlarged Bureau
that the draft code should be taken up first and that
eight meetings should be allocated to it. The question
of setting up a working group on the issue of establish-
ing an international criminal court would be considered
later, after the Special Rapporteur's introduction of his
eighth report.

It was so agreed.

Draft Code of Crimes against the Peace and Security
of Mankind1 (A/CN.4/419 and Add.l,2 A/CN.4/429
and Add.1-4,3 A/CN.4/430 and Add.l,4 A/CN.4/
L.443, sect. B)

[Agenda item 5]

EIGHTH REPORT OF THE SPECIAL RAPPORTEUR

ARTICLES 15, 16, 17, X AND Y and

PROVISIONS ON THE STATUTE OF AN INTERNATIONAL
CRIMINAL COURT

14. The CHAIRMAN invited the Special Rapporteur
to introduce his eighth report on the topic (A/CN.4/430
and Add.l), as well as draft articles 15, 16, 17, X and
Y contained therein, which read:

CHAPTER II

ACTS CONSTITUTING CRIMES AGAINST THE PEACE AND
SECURITY OF MANKIND

Article 15. Complicity

The following constitute crimes against the peace and security of
mankind:

1. Being an accomplice to any of the crimes defined in this Code.

|2. Within the meaning of this Code, complicity may mean both
accessory acts prior to or concomitant with the principal offence and
subsequent accessory acts.]

Article 16. Conspiracy

The following constitute crimes against the peace and security of
mankind:

1 The draft code adopted by the Commission at its sixth session,
in 1954 (Yearbook . . . 1954, vol. II, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. II (Part Two),
p. 8, para. 18.

2 Reproduced in Yearbook . . . 1989, vol. II (Part One).
3 Reproduced in Yearbook . . . 1990, vol. II (Part One).
4 Ibid.

1. Participation in a common plan or conspiracy to commit any of
the crimes defined in this Code.

2. FIRST ALTERNATIVE

Any crime committed in the execution of the common plan referred
to in paragraph 1 above attaches criminal responsibility not only to the
perpetrator of such crime but also to any individual who ordered, insti-
gated or organized such plan, or who participated in its execution.

2. SECOND ALTERNATIVE

Each participant shall be punished according to his own participation,
without regard to participation by others.

Article 17. Attempt

The following constitutes a crime against the peace and security of
mankind:

Attempt to commit a crime against the peace and security of man-
kind.

Article X. Illicit traffic in narcotic drugs: a crime against peace

The following constitute crimes against peace:

1. Engaging in illicit traffic in narcotic drugs.

2. Illicit traffic in narcotic drugs means any traffic organized for
the purpose of the production, manufacture, extraction, preparation,
offering, offering for sale, distribution, sale, delivery on any terms
whatsoever, brokerage, dispatch, transport, importation or exportation
of any narcotic drug or any psychotropic substance contrary to the pro-
visions of the conventions which have entered into force.

Article Y. Illicit traffic in narcotic drugs: a crime against humanity

The following constitutes a crime against humanity:

Any illicit traffic in narcotic drugs, in accordance with the require-
ments laid down in article X of this Code.

15. Mr. THIAM (Special Rapporteur) said that his
eighth report (A/CN.4/430 and Add.l) consisted of
three parts: part I (Complicity, conspiracy (complot)
and attempt), part II (International illicit traffic in nar-
cotic drugs) and part III (Statute of an international
criminal court). The subject-matter of part I had been
thoroughly debated by the Commission at its thirty-
eighth session5 during the consideration of his fourth
report.6 Draft articles 15, 16 and 17 were now being
submitted in the light of that discussion.

16. Paragraph 1 of draft article 15 defined the concept
of complicity itself, while paragraph 2 extended the
definition to acts committed prior to the principal
offence and to subsequent accessory acts. Complicity
was a highly complex concept because of the nature of
the acts constituting it and the plurality of possible per-
petrators, as well as the problem of the succession of
the acts in time. Acts of complicity could be divided
into two categories: intellectual and physical. While
physical acts were relatively easy to identify, that was
by no means true of intellectual acts. The difficulty of
distinguishing between principal and accomplice was
discussed in his report (ibid., para. 9), and he wished to
draw particular attention to that difficulty in view of its
unusual character and relative novelty. When a super-
ior officer ordered the commission of a criminal act
and a subordinate executed the order, who was the ori-
ginator and who the accomplice?

5 See Yearbook . . . 1986, vol. II (Part Two), pp. 47 el seq., paras.
115-132.

6 Yearbook. .. 1986, vol. II (Part One), p. 53, document
A/CN.4/398.
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17. An attempt had been made in certain court deci-
sions to settle that issue. The United States Supreme
Court, in the Yamashita case, had considered that the
order of a commanding officer, or his failure to give
the appropriate orders to his subordinates, could
constitute an act of complicity {ibid., para. 11). More
often than not, however, the point had been decided by
legislation. Thus, in a number of national legislations,
an order given by a superior, or failure to give an
order, could be held to be an act of complicity. In that
connection, he had cited the approach taken in legisla-
tion in Luxembourg, Greece, China and, in particular,
France {ibid., para. 10). French law took the view that,
in the event of doubt, the superior should be considered
as an accomplice, a somewhat strange approach in that
the subordinate was considered as the principal perpe-
trator of the crime and the superior as the accomplice.

18. The question also arose whether counsel or advice
which led a person to commit a crime could be re-
garded as an act of complicity. Much would, of course,
depend on the force of the advice and on its impact on
the perpetrator's decision. Apparently, instigation or
encouragement to commit a crime was regarded as an
act of complicity under Canadian criminal law, but that
was not so in other legal systems. As to the force of the
advice, an extreme example would be a lawyer's mis-
taken advice which led his client to commit a criminal
offence. It would be going too far to regard the lawyer
as an accomplice in that instance.

19. In the case of a crime committed by a group of
offenders, it was often difficult to distinguish between
principal perpetrators and accomplices. The position
was altogether different in a simple offence such as
housebreaking, in which the principal perpetrator was
helped by an accomplice to climb over a wall. With mass
crimes, however, it was not at all easy to draw the line
and there was a school of thought which preferred to do
away with the distinction between principal and accom-
plice and to treat all those involved in the crime as parti-
cipants on the same footing. The decisions of many mili-
tary tribunals had taken that approach. For example,
the Supreme Court of the British Zone had considered
that the act of complicity and the principal act were both
crimes against humanity and that, consequently, accom-
plices should be sentenced for having committed a crime
against humanity and not simply for being accomplices
{ibid., para. 24). On that issue, of course, it should
always be remembered that the criminal responsibility of
an accomplice was the same as that of the principal.

20. With regard to the question of the time of com-
mission, some legal systems, such as those of common
law, did not limit the definition of complicity to prior
or concomitant acts but also included acts committed
later. Most Continental systems took a more restrictive
approach, but recent legislation in the German
Democratic Republic and in the Federal Republic of
Germany, as well as French Court of Cassation deci-
sions, had admitted that aiding and abetting after the
offence could in certain circumstances constitute com-
plicity. Paragraph 2 of draft article 15 dealt with that
issue, but it was placed between square brackets. His
intention was not to make a definite proposal, but to
leave the decision to the Commission.

21. Draft article 16 dealt with conspiracy, which was
made up of two elements: first, a common plan, and
secondly, the perpetration of a crime. Since it involved
the delicate matter of possible collective responsibility,
he was submitting alternative texts for paragraph 2.
The first alternative specified that criminal responsibil-
ity attached not only to the perpetrator but also to any
individual who ordered, instigated or organized a com-
mon plan or who participated in its execution. The
second alternative was based on the approach of indi-
vidual responsibility and stated that each participant
was to be punished according to his own participation,
without regard to that of others.

22. It would be recalled that the Niirnberg Interna-
tional Military Tribunal had limited the application of
collective responsibility for conspiracy to crimes against
peace. In the case of war crimes and crimes against
humanity, it had preferred the concept of individual
responsibility. More recent developments pointed to the
fact that major crimes could no longer be regarded as
acts committed by isolated individuals. Contemporary
specialists in criminal law, while still attached to the
principle of personal criminal responsibility, had an
increasing inclination to draw more extensive conse-
quences from the collective nature of the offence.

23. Draft article 17 dealt with attempt. Clearly, the
theory of attempt could be of only limited application
in the kinds of crime under consideration. It was diffi-
cult to see what form an attempt to commit an act of
aggression could take and awkward to draw the line
between commencement of the execution of an act of
aggression and the act of aggression itself. The position
with regard to an attempt to make a threat of aggres-
sion was even more bewildering. Nevertheless, the
concept of attempt should not be entirely disregarded.
Most crimes against humanity, such as genocide and
apartheid, consisted of a series of specific criminal acts
and attempt was altogether conceivable in such cases.

24. Further to the Commission's request at its pre-
vious session that he prepare a draft provision on inter-
national drug trafficking,7 he was submitting two texts:
draft article X (Illicit traffic in narcotic drugs: a crime
against peace) and draft article Y (Illicit traffic in nar-
cotic drugs: a crime against humanity). In his opinion,
the twofold characterization of illicit traffic in narcotic
drugs as a crime against peace and as a crime against
humanity was fully justified.

25. Lastly, the question of the statute of an interna-
tional criminal court was discussed in part HI of his
report, which was essentially in the form of a question-
naire. In the interests of caution, he had avoided
making any definite proposals and, on practically all
issues, had submitted two, or even three, alternative
versions.

26. The subject of an international criminal court
was, of course, not a new one. Provision for such a
court had been made in the days of the League of
Nations, at the time of the signing of the 1937 Conven-
tion for the Prevention and Punishment of Terrorism,
concluded in the wake of the assassination of King

Yearbook . . . 1989, vol. II (Part Two), p. 65, para. 210.
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Alexander I of Yugoslavia in Marseilles in 1934. The
court in question, however, had never materialized. At
the end of the Second World War, the Niirnberg Tribu-
nal had been set up, but it had been an ad hoc court for
the purpose of dealing with certain specific cases.
27. The purpose of his "questionnaire-report" was to
offer the Commission some choices among the various
solutions possible. Those choices were on a number of
points, which were listed in his report {ibid., para. 79).
On reflection, however, he wished to withdraw item 1 (b)
of that list (Necessity or non-necessity of the agree-
ment of other States). The first item in the list was the
competence of the court, in which connection it would
be recalled that the 1954 draft code had dealt with only
the gravest crimes. It had not included, for example,
the dissemination of false news having an adverse effect
on international relations. Accordingly, was the juris-
diction of the court to be limited to crimes against the
peace and security of mankind or was it to cover all
international crimes? The broadest possible jurisdiction
seemed preferable, otherwise it would be necessary to
establish two international criminal jurisdictions, with
the resulting complications. On that question, he was
submitting two versions, without making any actual
proposal. Version A limited the competence of the
court to crimes under the code, i.e. crimes against the
peace and security of mankind. Version B was broader
and covered also "other offences defined as crimes by
the other international instruments in force".

28. Item 2 of the "questionnaire" was on the proced-
ure for appointing judges, and version B was based on
article 11 of the revised draft statute prepared by the
1953 Committee on International Criminal Jurisdic-
tion.8

29. Item 3 dealt with the submission of cases to the
court, a question on which he was submitting three dif-
ferent versions. Version C specified that cases could be
brought before the court by any State Member of the
United Nations "subject to the agreement of the
United Nations organ" specified in the statute of the
court. The organ in question should, in the opinion of
many, be the General Assembly. The Security Council
was not favoured because of the difficulties arising
from the use of the veto.
30. With regard to item 4 (Functions of the prosec-
uting attorney), there were two possibilities. Either the
State which initiated the proceedings could draw up the
indictment, or that could be done by an independent
judicial body, namely the Department of Public Pro-
secution {Ministere public). It seemed perfectly logical
that, as provided in the 1953 draft statute, the State
which brought a complaint should be responsible for
conducting the prosecution. Once again, however, it
was for the Commission to indicate its preference.

31. For item 5 (Pre-trial examination), he was submit-
ting only one version, which provided that the prelim-
inary examination should be entrusted to a chamber of
the court composed of several judges vested with all the
powers inherent in their office.

32. Item 6 (Authority of res judicata by a court of a
State) raised the question whether, if the municipal
courts of a State delivered final judgment against which
no appeal lay, the international court would be bound
by such a decision, or whether it could declare itself
competent to try the case. Another aspect of that prob-
lem, which was dealt with in item 7 (Authority of res
judicata by the court), concerned the force of res judi-
cata with respect to the court's own decisions. In that
connection, he had preferred not to open the door to
the possibility of the court's decisions being called into
question.

33. Although withdrawal of a complaint to the
court, the subject-matter of item 8, might appear to
be a mere formality, it involved a fairly important
question of principle. If a State withdrew its com-
plaint, for instance, did such withdrawal automatically
give rise to discontinuance of the case? Arguably, if
an international crime was held to be a crime com-
mitted against the international community, a with-
drawal of a complaint by one State could not result
in discontinuance of proceedings. Furthermore, it
might be going too far to allow any State in the inter-
national community to bring a complaint in respect of
a crime from which it had not suffered direct harm.
That point was not covered in his report and he was
raising it now simply for the Commission to take the
appropriate decision.

34. With regard to penalties, dealt with in item 9, he
was submitting three alternatives. The first, which
appeared in the Charter of the Niirnberg International
Military Tribunal,9 provided that the court could
impose any sentence it deemed just. The second version
excluded the death penalty, while the third excluded
not only the death penalty, but also certain other severe
penalties imposed by national courts.

35. Item 10 dealt with the financial arrangements for
the court. In that connection, it seemed logical that, if
the members of the court were appointed by the Gen-
eral Assembly, the Assembly—and hence the Member
States of the United Nations—should finance the court.
If only those States which were parties to the statute
created the court, however, then they should finance its
operations. On the other hand, it would be going too
far to provide that a State could bring a case before the
court only if it was a party to the statute of the court.
In his view, therefore, the possibility of bringing a case
before the court should be left open to States not par-
ties to the statute, something that would encourage
States to resort to methods for the peaceful settlement
of disputes and would also promote the punishment of
international crime.
36. Lastly, with regard to the procedure for discussing
his report, members might wish to comment first on
parts I and II, and then on part III, dealing with the
statute of an international criminal court.
37. Following a procedural discussion, the CHAIR-
MAN suggested that there should be no rigid division
of the discussion into two parts, and that members wish-

8 "Report of the 1953 Committee on International Criminal Juris-
diction, 27 July-20 August 1953" {Official Records of the General
Assembly, Ninth Session, Supplement No. 12 (A/2645)), annex.

9 Charter annexed to the London Agreement of 8 August 1945 for
the prosecution and punishment of the major war criminals of the
European Axis (United Nations, Treaty Series, vol. 82, p. 279).
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ing to speak on the topic as a whole should be free to
do so.

// was so agreed.
38. Mr. TOMUSCHAT said that there was a sizeable
lacuna in part I of the Special Rapporteur's eighth
report (A/CN.4/430 and Add.l), for before tackling the
concepts of complicity and conspiracy it was first
necessary to determine the criteria which characterized
the perpetrator of a crime against the peace and secu-
rity of mankind. The Special Rapporteur had brought
out very well the uncertainty of the distinction between
principal and accomplice, particularly in paragraphs
22-27 and 44-47 of the report, but that uncertainty was
the very reason why the concept of principal perpetra-
tor must be clearly defined. It would then be possible to
decide whether great detail on the notions of complicity
and conspiracy was needed. So far, the Commission
had merely established a list of essentially inter-State
crimes, with no indication of how these could be trans-
formed into offences entailing criminal sanctions
against an individual. It was only in article 12 (Ag-
gression), provisionally adopted at the fortieth ses-
sion,10 that the Commission had begun to tackle the
problem.

39. The list of crimes was made up of two different
categories. First, there were war crimes, which fell read-
ily into the traditional categories of criminal law. Such
crimes were usually committed by an individual or a
group on his or its own initiative, without the know-
ledge or other participation of superiors, and the tradi-
tional concepts of criminal law could be applied to
them. But, secondly, crimes such as aggression, inter-
vention and apartheid were a quite different matter.
Apartheid, for example, involved a Government and an
entire people, for everyone who lived in South Africa
knew how apartheid operated and anyone who voted
for a political party supporting apartheid was lending
assistance to it. That was precisely the weakness of the
1973 International Convention on the Suppression and
Punishment of the Crime of Apartheid: by drawing on
the concept of complicity from traditional criminal law,
it made the circle of persons involved too broad. What
was needed was to strike against the leaders and organ-
izers, for it was impossible to incriminate an entire
people.

40. There again it was necessary to consider what
results would be achieved with the rules proposed in
the case of aggression, for it must be avoided that each
individual soldier who obeyed his superiors' orders
would be liable to the sanctions laid down in the draft
code. It was difficult to see the line of demarcation.
41. Each crime must be considered separately for the
purposes of deciding whether it was wise to qualify
complicity as a criminal act, and the Commission must
adopt a restrictive approach: only in that way would it
obtain a favourable response from Governments. The
draft code was so politicized by its very nature as to
lend itself too easily to abuse. There was no point in
including actions which were not unanimously recog-
nized as meriting criminal sanction. He was therefore

against general provisions on complicity and conspir-
acy.
42. The Special Rapporteur was right to say that the
organizer could not be overlooked as being a marginal
figure in many criminal activities. The organizer should
not be allowed to evade his responsibility and he
should be prosecuted as the perpetrator, regardless of
whether he had committed the crime with his own
hands.
43. It would be most unwise to make conspiracy a
crime in the abstract, if the conspiracy did not actually
lead to a crime being committed. For example, many
abominable plans might be adopted at ministerial meet-
ings but not be carried out later. The draft code was
not intended to be a means of strengthening interna-
tional morality: it was sufficient for it to be applied
when its provisions had actually been violated. For that
reason, he was strongly opposed to draft article 17, on
attempt. The article was unnecessary, for if a criminal
undertaking was cut short before it was carried out
there was certainly no need to involve an international
criminal court. Moreover, the difficulties of defining
the crime of attempt would be enormous. If an ordi-
nary crime failed only because of circumstances inde-
pendent of the potential perpetrator's intention, his
attempt could be punished with the full force of the
law. Yet if efforts to subjugate another country failed,
the act of aggression had already begun when the first
shot was fired. As the Special Rapporteur pointed out,
attempt was perfectly conceivable in the case of geno-
cide. It might not, however, be conceivable in the case
of other crimes.

44. Article 13 (Threat of aggression), provisionally
adopted by the Commission on first reading,11 illus-
trated the difficulty of drafting a provision on attempt.
The concept of threat already took the Commission
very far, but by introducing the concept of attempt it
would establish an attempt at threat of aggression as a
crime against the peace and security of mankind. It was
difficult to see what precisely that would mean, but the
scope of criminal acts would certainly be considerably
enlarged. All that could be done was to specify in cer-
tain cases, with respect to one crime or another, that
attempt was liable to criminal sanction.

45. Furthermore, for reasons of logic it would be pre-
ferable to include draft articles 15, 16 and 17 in the
general part of the draft code. In the case of article 17,
for example, if attempt were made a crime on its own,
attempt at attempt would also be a crime. That was
certainly not the intention, and for the sake of legal
clarity all doubt must be removed.
46. With regard to draft articles X and Y on interna-
tional illicit traffic in narcotic drugs, he would like to
ask, first, why the Special Rapporteur was proposing
two articles that were apparently identical in scope. The
substantive law was one thing, its classification an-
other. Therefore, even if such illicit traffic was both a
crime against peace and a crime against humanity, two
articles were still unnecessary. Secondly, it was essential
to distinguish between small traffickers and big organ-

10 Yearbook. . . 1988, vol. II (Part Two), pp. 71-72. 11 Yearbook . . . 1989, vol. II (Part Two), p. 68.
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izers. At the international level, it was impossible to be
concerned with smaller-scale crime, although the point
must be reflected in the text itself.
47. In part III of his report, concerning the statute of
an international criminal court, the Special Rapporteur
proposed three alternative texts on penalties
(A/CN.4/430 and Add.l, para. 101). A provision of
such a kind should form part of the substantive rules,
since it was not part of procedural law. Therefore,
either the provision must be placed in the general part
of chapter I of the draft code or the appropriate penal-
ties must be indicated for each individual crime. He also
disagreed with the Special Rapporteur on the content
of the three versions: it was a recognized principle of
international law on the protection of human rights
that the penalties must be set in the rule characterizing
an act as a crime. The Commission would therefore
have to agree on the appropriate penalty for each crime
listed. However, that task might be left to the future
plenipotentiary conference, since the members of the
Commission were not experts in criminal law.

Drafting Committee
48. Mr. MAHIOU (Chairman of the Drafting Com-
mittee) said that, following consultations, he proposed
the following membership for the Drafting Committee:
Mr. Al-Baharna, Mr. Al-Khasawneh, Mr. Barsegov,
Mr. Calero Rodrigues, Mr. Diaz Gonzalez, Mr. Hayes,
Mr. Koroma, Mr. McCaffrey, Mr. Ogiso, Mr. Pawlak,
Mr. Razafindralambo, Mr. Sepulveda Gutierrez, Mr.
Shi and Mr. Solari Tudela. Mr. Eiriksson would be an
ex officio member in his capacity as Rapporteur of the
Commission.

It was so agreed.

The meeting rose at 1 p.m.
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Organization of work of the session (continued)

[Agenda item 1]

1. The CHAIRMAN said that, as a result of discus-
sions held in the Enlarged Bureau and informal consul-

tations, a timetable for the work of the session had
been arrived at on the assumption that the Commission
would hold four plenary meetings a week during the
first 10 weeks and 10 meetings a week during the last
two weeks. The proposed timetable was as follows:

1. Draft Code of Crimes against 2-15 May 8 meetings
the Peace and Security of
Mankind (item 5)

2. Jurisdictional immunities of 16-22 May 4 meetings
States and their property
(item 4)

3. The law of the non-naviga- 23-31 May 5 meetings
tional uses of international
watercourses (item 6)

4. State responsibility (item 3) 5-12 June 5 meetings

5. Relations between States and 13-19 June 4 meetings
international organizations
(second part of the topic)
(item 8)

6. International liability for in- 20-29 June 7 meetings
jurious consequences arising
out of acts not prohibited by
international law (item 7)

7. Reports of the Drafting 3-9 July 6 meetings
Committee

8. Adoption of the report of the 12-20 July 14 meetings
Commission

2. The meeting on 1 June could be used by the Draft-
ing Committee or the proposed working group on the
question of establishing an international criminal court.
The four meetings on 10 and 11 July would be kept in
reserve. It was understood that any time saved in the
consideration of a topic in the plenary Commission
should be allocated to the Drafting Committee, the
Planning Group or other organs. In accordance with
previous practice, the representatives of the legal bodies
with which the Commission maintained a working rela-
tionship would make their statements on dates to be
decided in the course of the session.

3. Mr. ARANGIO-RUIZ expressed surprise that only
five meetings had been allocated to agenda item 3,
"State responsibility". There was a disproportion that
could be remedied by allotting some of the meetings
held in reserve to that topic.

4. Mr. JACOVIDES, agreeing with that suggestion,
said that he was concerned at the Commission's slow
progress on the topic of State responsibility. It would
be advisable for it to produce some tangible results for
the next session of the General Assembly.

5. Mr. BENNOUNA said he, too, considered that
more time should be allowed for the consideration of
State responsibility. The topic occupied a very impor-
tant place in the Commission's mandate as it was the
last major area of general international law still to be
codified. The Commission must speed up its work on
the topic, the completion of which would only enhance
its prestige.

6. Mr. BARBOZA said that, while he believed State
responsibility was, as just stated, a topic of great
importance, agenda item 7, "International liability for
injurious consequences arising out of acts not prohib-
ited by international law", was certainly more urgent.


