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consent on the part of the injured State, at least when
it took the form of apologies or punishment of the
responsible individuals. Yet the draft must not suggest
that such punishment was merely a matter of satisfac-
tion and not a separate obligation incumbent on the
State of which the perpetrator of the internationally
wrongful act was a national.

84. Lastly, paragraph 4 of article 10, which was
intended to prohibit claims including humiliating
demands, was not absolutely necessary because it might
cast doubt on the relevance of the principle of satisfac-
tion, even at the present time.

The meeting rose at 1 p.m.

2174th MEETING

Thursday, 14 June 1990, at 10.05 a.m.

Chairman: Mr. Jiuyong SHI

Present: Mr. Al-Baharna, Mr. Al-Khasawneh,
Mr. Arangio-Ruiz, Mr. Barboza, Mr. Barsegov,
Mr. Beesley, Mr. Bennouna, Mr. Calero Rodrigues,
Mr. Diaz Gonzalez, Mr. Eiriksson, Mr. Francis, Mr.
Graefrath, Mr. Hayes, Mr. Koroma, Mr. Mahiou, Mr.
McCaffrey, Mr. Njenga, Mr. Ogiso, Mr. Pawlak, Mr.
Pellet, Mr. Sreenivasa Rao, Mr. Razafindralambo,
Mr. Roucounas, Mr. Solari Tudela, Mr. Thiam,
Mr. Tomuschat.

State responsibility (continued) (A/CN.4/416 and
Add.l,1 A/CN.4/425 and Add.l,2 A/CN.4/L.443, sect. C)

[Agenda item 3]

Part 2 of the draft articles3

SECOND REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1 Reproduced in Yearbook. . . 1988, vol. II (Part One).
2 Reproduced in Yearbook . . . 1989, vol. II (Part One).
3 Part 1 of the draft articles (Origin of international responsibility),

articles 1 to 35 of which were adopted on first reading, appears in
Yearbook . . . 1980, vol. II (Part Two), pp. 30 et seq.

Articles 1 to 5 of part 2 of the draft (Content, forms and degrees
of international responsibility), which were provisionally adopted by
the Commission at its thirty-fifth and thirty-seventh sessions, appear
in Yearbook . . . 1985, vol. II (Part Two), pp. 24-25. For the texts of
the remaining draft articles of part 2, articles 6 to 16, referred to the
Drafting Committee by the Commission at its thirty-sixth and thirty-
seventh sessions, ibid., pp. 20-21, footnote 66. For the texts of the
new articles 6 and 7 of part 2 referred to the Drafting Committee at
the forty-first session, see Yearbook . . . 1989, vol. II (Part Two),
pp. 72-73, paras. 229-230.

Articles 1 to 5 and the annex of part 3 of the draft ("Implementa-
tion" (mise en auvre) of international responsibility and the settle-
ment of disputes) were considered by the Commission at its thirty-
eighth session and referred to the Drafting Committee. For the texts,
see Yearbook. . . 1986, vol. II (Part Two), pp. 35-36, footnote 86.

ARTICLE 8 (Reparation by equivalent)

ARTICLE 9 (Interest) and

ARTICLE 10 (Satisfaction and guarantees of non-repeti-
tion)4 (continued)

1. Mr. PAWLAK said that the material presented in
the Special Rapporteur's second report (A/CN.4/425
and Add.l) brought the Commission closer to complet-
ing the important task of preparing a draft legal instru-
ment, probably a future convention, on what was one
of the most difficult and important topics in interna-
tional law.

2. As he had said in the course of the debate on draft
articles 6 and 7 at the previous session, every State had
a duty to respect the rights of other States and a corres-
ponding right to demand that other States should
respect its own rights. In that connection, the 1949
advisory opinion of the ICJ to the effect that the
breach of an engagement involved an obligation to
make reparation in an adequate form5 was particularly
noteworthy. That opinion derived from the 1927 judg-
ment of the PCIJ in the Chorzow Factory case (Jurisdic-
tion),6 but the principle it enunciated went back a good
deal further. A fifteenth-century Polish lawyer and
author, Stanislaw of Skarbimierz, had already written
that a sovereign who waged an unjust war was respon-
sible not only for damage inflicted upon the adversary
by his subjects, but also for injury suffered by his own
people from the adversary; whoever had created the
opportunity to inflict damage should be deemed to
have caused the damage, and hence all wrongful situa-
tions should be corrected and the damage unjustly
committed should be repaired. For many centuries, the
fundamental purpose of the reparation process had
thus been to achieve full compensation for the unlawful
act, the best way of doing so being through restitutio in
integrum. However, since that was impossible in many
instances, pecuniary compensation, as the Special Rap-
porteur rightly pointed out (ibid., para. 20), was called
upon to fill the gap.

3. He agreed with Mr. Hayes (2172nd meeting) that
the idea of achieving full compensation for interna-
tionally wrongful acts should be explicitly reflected in
the body of draft article 8, which had real meaning only
if it was realized that pecuniary compensation was a
supplementary form of reparation. On that understand-
ing, he could support alternative A of paragraph 1,
which indicated that pecuniary compensation was to be
paid for "any damage not covered by restitution in
kind". That type of compensation could be used where
it was impossible to re-establish the situation which had
existed before the commission of the internationally
wrongful act, for example when the objects of restitu-
tion had been destroyed or when people had been killed
or injured. It was also important to add that pecuniary
compensation, wholly in keeping with the principle laid
down in the Chorzow Factory case (Merits),7 allowed

4 For the texts, see 2168th meeting, para. 2.
5 Reparation for Injuries Suffered in the Service of the United

Nations, Advisory Opinion of 11 April 1949, I.C.J. Reports 1949,
p. 174, at p. 184.

6 See 2168th meeting, footnote 5.
7 Ibid., footnote 6.
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re-establishment of the situation that would exist if the
wrongful act had not been committed.

4. Paragraph 2 of article 8 posed some problems.
Mr. Mahiou (2171st meeting) had drawn attention to
the question of assessability. Was it really possible to
assess in economic terms all damage suffered by the
injured State, especially if the provision was to include
damage of a non-material kind? The Chorzow Factory
ruling was the only existing internationally accepted
rule in general international law on the subject of
assessment of damage, for other rules or standards used
in arbitral awards or judicial decisions were too diverse.
The comments by Eagleton and Graefrath cited in the
report (A/CN.4/425 and Add.l, para. 26) were highly
pertinent in that connection.

5. He was greatly in favour not only of codification,
but also of progressive development of international
law in the field of State responsibility, but the Commis-
sion should not go too far in the latter direction: it was
essential to ensure protection of the legitimate interests
of the injured State in keeping with the real value of its
material losses. The assessed value of damage suffered,
whether material or non-material, should be equivalent
to the real value or, at least, to the probable value from
the standpoint of the injured, rather than the offending,
State. That rule stemmed from the arbitration settle-
ment of 1922 in a dispute between the United States of
America and Norway concerning arrested ships. On the
other hand, the injured party ought not to use
pecuniary compensation for unjust enrichment. It was
difficult, in that light, to accept unreservedly the Spe-
cial Rapporteur's statement that "all States should . . .
share a high degree of common interest with regard to
leniency or generosity vis-a-vis the offending or the
injured State respectively" (ibid., para. 33 in fine).

6. The idea of pecuniary compensation for "any
moral damage sustained by the injured State's
nationals", contained in paragraph 2 of article 8, was
also difficult to accept, as it did not include non-
material damage sustained by the State itself. Draft
article 10, on satisfaction, also failed fully to cover that
type of loss. The reference to moral damage should be
omitted from paragraph 2 and the matter should be
dealt with in article 10; alternatively, it might be
necessary to draft a new paragraph covering all non-
material injuries inflicted by the offending State on the
injured State and its nationals. The present wording,
referring only to moral damage sustained by the injured
State's nationals, was not adequate. Incidentally, as a
general point, it would be preferable to eliminate from
the draft the division between material (economically
assessable) and moral damage and to speak simply of
material and non-material damage.

7. The idea underlying paragraph 3 of article 8 was
a good one, but like Mr. Mahiou, Mr. Barboza
(2173rd meeting) and other members, he would prefer
the language of the paragraph to be brought more
closely into line with the observations on "direct"
and "indirect" damage in relation to lucrum cessans
contained in the report (A/CN.4/425 and Add.l,
paras. 64-66), with the statement made in the "Cape
Horn Pigeon" case (ibid., para. 66) and the decisions in

the Chorzow Factory and Shufeldt cases (ibid.) being
fully reflected in the new formulation.

8. Again, paragraph 4 introduced the criterion of an
uninterrupted causal link, but the formulation called
for further improvement. As Mr. Beesley (2173rd meet-
ing) had suggested, the paragraph might be combined
with paragraph 3. In any case, some reference to a
causal link was definitely needed and, in particular, the
ideas expressed in paragraph 42 of the report might
serve as guidelines for judges and arbitrators. Mr. Bar-
boza's remarks on human nature in that connection
should also be taken into consideration.

9. The subject of contributory negligence, dealt with
in paragraph 5 of article 8, was highly complex. The
Special Rapporteur was right in saying that "applica-
tion of the principles and criteria . . . can only be made
on the basis of the factual elements and circumstances
of each case" (A/CN.4/425 and Add.l, para. 46);
however, the interests of the injured State had to be
borne in mind because, in most instances, that State
was the weaker one and it would be unjust to limit its
access to compensation. He was not opposed to retain-
ing paragraph 5, yet shared the view of Mr. Tomuschat
(2170th meeting) and Mr. Mahiou that it would be bet-
ter if the idea were reformulated in a new article.

10. As for the title of article 8, Mr. Pellet's proposal
(2173rd meeting, para. 35) was a valid one.

11. Draft article 9 was necessary. Interest was one of
the forms of full compensation and should be treated
as an integral part of the international obligation. In
that connection, he referred to the decision in the
Russian Indemnity case in 1912 (see (A/CN.4/425 and
Add.l, footnote 208). He none the less had serious
doubts about the dates proposed in paragraph 1 of the
article: it would be more realistic to adopt the date of
the claim as the day from which interest should run.
The concept of compound interest was too rigid, and
paragraph 2 should therefore be either deleted or
redrafted. Case-law was not uniform and did not per-
mit the formulation of a strict rule: in that regard, he
disagreed with the views expressed by the Special Rap-
porteur in paragraph 105 (a) of the report.

12. He endorsed the general tenor of draft article 10
and the analysis in the report concerning the various
forms of satisfaction (ibid., paras. 136-138).
Nevertheless, the concept of punitive damages incor-
porated in paragraph 1 should be omitted. As
Mr. Pellet had pointed out, sanctions for breaches of
international law by States fell within the scope of
international crimes rather than of State responsibility,
and, as Mr. Thiam (2173rd meeting) had said, criminal
responsibility should apply to individuals and not to
States. Sanctions for international crimes committed by
States could be imposed not by courts or arbitrators,
but by the Security Council on the basis of Articles 41
and 42 of the Charter of the United Nations. The
Security Council had, for example, imposed such sanc-
tions on States which had exported arms and military
equipment to South Africa.

13. With regard to paragraph 2, he endorsed the
arguments advanced by Mr. Francis (2172nd meeting)
in favour of deleting the reference to wilful intent.
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Paragraph 3 could either be kept in its present position
or be transferred to article 8, as proposed by Mr. Bar-
boza. Lastly, the "humiliating demands" clause in
paragraph 4 must be spelt out in greater detail.

14. In his opinion, draft articles 8 to 10 could be
referred to the Drafting Committee for further refine-
ment.

15. Mr. MCCAFFREY, after congratulating the Spe-
cial Rapporteur on a stimulating second report
(A/CN.4/425 and Add.l) containing admirably lucid
analyses backed by a wealth of quotations, associated
himself with the point raised by some other English-
speaking members of the Commission about the dif-
ficulty of following the Special Rapporteur's reasoning
in the absence of English translations for much of the
material quoted in the mimeographed version.

16. The approach adopted to the subject of repara-
tion, both in the report and in the proposed articles,
was somewhat limited. Without wishing in any way to
belittle the importance of the aspect of reparation that
was connected with injuries to aliens, a field in which
international legal practice was probably the richest, he
considered that other categories of problems which
were assuming increasing importance, such as cases
involving the environment, including marine pollution,
cases involving sovereign immunity and cases involving
international trade law, also deserved more attention.

17. He agreed with Mr. Pellet (2173rd meeting) that
the title of draft article 8, "Reparation by equivalent",
was not entirely satisfactory and should be replaced,
particularly as the expression was not used in the body
of the article. In view of the comments made in that
connection by Mr. Al-Khasawneh and Mr. Beesley
(ibid.), he would prefer the title to read simply "Com-
pensation", rather than "Pecuniary compensation".

18. As a general point, he, too, would voice the hope
already expressed by Mr. Thiam (ibid.) and other mem-
bers that, in future, the Special Rapporteur would
include comments briefly explaining his reasons for
using certain formulations. For example—and the
point also applied to draft article 7 (Restitution in
kind) submitted in the preliminary report (A/CN.4/416
and Add.l)—it was not clear why, in paragraph 1 of
article 8, the simpler formulation "A State which has
committed an internationally wrongful act shall pay
pecuniary compensation..." had not been used,
instead of "The injured State is entitled to claim from
the State which has committed . . .". In that respect, the
expression "breach of an obligation" was, in his view,
better than "internationally wrongful act". He con-
curred with Mr. Pellet that re-establishment of the
situation that would exist if the internationally wrong-
ful act had not been committed was in most cases
impossible, and he tended to prefer alternative B of
paragraph 1, because it introduced the concept of
"making good" any damage not covered by restitution
in kind.

19. The concept underlying paragraph 2 was generally
acceptable, but the expression "economically
assessable" could be improved on. As for the reference
to "moral damage", he agreed with Mr. Beesley that it
had an unfamiliar ring. It would be best replaced by a

phrase that conveyed the idea of non-material harm
suffered by nationals of the injured State. The Special
Rapporteur was right to say that the entitlement
referred to in the article could be viewed as reparation
rather than as satisfaction.

20. Paragraph 3 had a place in article 8, but the text
did not adequately reflect the abundant material and
authorities cited in the second report in support of its
content. The paragraph should expressly state that lost
profits, to be recoverable, must not be merely
speculative. Accordingly, he suggested inserting, after
the words "any profits", the words "that are not too
remote or speculative"—language taken from the
Shufeldt case cited by the Special Rapporteur
(A/CN.4/425 and Add.l, para. 66).

21. Again, in regard to paragraph 4 he fully agreed
with the Special Rapporteur's analysis but could not
find it adequately reflected in the formulation of the
paragraph itself. In particular, he had doubts about the
use of the formula "uninterrupted causal link", which
could result in virtually unlimited liability for a State.
In that connection, it was interesting to note some
passages in the chapter on "proximate cause" in the
Handbook of the Law of Torts by William Prosser:

"Proximate cause" . . . is merely the limitation which the courts
have placed upon the actor's responsibility for the consequences of
his conduct. In a philosophical sense, the consequences of an act go
forward to eternity, and the causes of an event go back to the dis-
covery of America and beyond. . . . But any attempt to impose
responsibility upon such a basis would result in infinite liability for
all wrongful acts . . . Some boundary must be set to liability for the
consequences of any act, upon the basis of some social idea of justice
or policy.8

Since the expression "proximate cause" was perhaps an
unfortunate one, Prosser concluded that "legal cause"
or even "responsible cause" would be more ap-
propriate.9 Since there was an analogy with the issues
now under discussion, he felt that those passages could
clarify the Commission's thinking on paragraph 4.
Actually, in his report, the Special Rapporteur was
quite clear on the question of proximate cause. The
issue whether a State's act ultimately led to the injury
could not be a simple question of fact; there had to be
some policy-based control over the responsibility.

22. Paragraph 5 also had its place in article 8, but the
word "possibly" should be deleted, since it had the
effect of unduly weakening the provision. Moreover,
the expression "contributory negligence" should be
avoided, since it had a special meaning in the common-
law system, one in which contributory negligence on
the part of the injured party had the effect of ruling out
all compensation. As he saw it, the Special Rappor-
teur's purpose was to try to apportion the damages
under the different causes. Paragraph 5 should reflect
that idea.

23. Draft article 9, on interest, had been criticized as
entering into far too much detail and it had been
suggested that the article should be deleted. In his view,
an article on interest was necessary to express the idea
that interest was essential in order to ensure complete

8 W. L. Prosser, Handbook of the Law of Torts, 4th ed. (St. Paul
(Minn.), West Publishing Co., 1971), pp. 236-237.

9 Ibid., p. 244.
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reparation. Perhaps the provision on the subject need
not form a separate article; it could conveniently be
incorporated into article 8. The question had been
raised whether interest was a form of lost profits. Inter-
est and lost profits were in fact two totally different
concepts, although interest represented lost profits in
some cases. He believed it should be possible to recover
lost profits, provided they were not too remote or
speculative. It would be going into great detail to deal
with the matter of compound interest in the article
itself, yet the problem could not be excluded and
should perhaps be handled in the commentary.

24. Draft article 10 dealt with satisfaction, which had
a very important role, for it was a form of reparation
that served to protect weaker States. For example, in a
case of pollution in which the author State was rich
and thought that it could afford to pay compensation,
it would proceed to inflict pollution on the weaker
State and, in effect, expropriate an easement allowing it
to pollute against payment. Satisfaction could help to
deter that type of conduct by requiring the stronger
State to make appropriate amends. Satisfaction was a
remedy against moral damage, but its most important
purpose was to reaffirm respect for the rule of law
which had been breached. It should be remembered
that such a breach could be constitutive of practice. In
the absence of protest, it could ripen into permission or
ultimately even into a custom. It was therefore essential
for it to be challenged by another State. In that situa-
tion, satisfaction reaffirmed the existence of the obliga-
tion which had been breached and ruled out
acquiescence. He could not agree with the idea,
expressed in the report (ibid., para. 136 and foot-
note 346), that the role of satisfaction was primarily
"afflictive". Some forms of satisfaction inevitably had
an afflictive effect because of the obligation to remedy
non-material harm, but that did not constitute the pur-
pose of satisfaction.

25. With regard to paragraph 1 of article 10, he had
some sympathy for the suggestion by Mr. Calero
Rodrigues (2171st meeting) to delete the reference to
"legal injury", as well as the phrase "not susceptible of
remedy by restitution in kind or pecuniary compensa-
tion", and he endorsed Mr. Barboza's proposal (2173rd
meeting) for the word "apologies" to be replaced by
the words "expressions of regret", a formula which was
more in line with State practice. The expression
"punitive damages" should be avoided. Admittedly,
there was some support in State practice for that con-
cept, as illustrated by the "Rainbow Warrior"' case (see
A/CN.4/425 and Add.l, para. 134), but the word
"punitive" was unfortunate; the notion of penalties
belonged more to the topic of the draft Code of Crimes
against the Peace and Security of Mankind.

26. The opening part of paragraph 2, "The choice of
the form or forms of satisfaction . . .", was not suitable,
and the paragraph should be reformulated so as to
state that the form of satisfaction would be determined
by taking into account the elements specified in the last
part of the paragraph. In that connection, the degree of
culpability should be taken into account for the pur-
pose not only of increasing the compensation, but also,
in some cases, decreasing it. A State might possibly be

held responsible for something it had done its best to
prevent. If it had an obligation of result, the fact that
it had been unable to prevent the damage would con-
stitute a breach of its obligation. In situations of that
kind, it was important to avoid the award of unduly
large compensation.

27. He endorsed paragraph 3, concerning a declara-
tion of the wrongfulness of the act: such a declaration
constituted a most important form of satisfaction.

28. Lastly, like other members, he did not disagree in
substance with paragraph 4, but it might be better to
delete it, for the reasons adduced by Mr. Hayes
(2172nd meeting).

29. Mr. SOLARI TUDELA said that the Special
Rapporteur's second report (A/CN.4/425 and Add.l),
with its great wealth of material on the relevant case-
law and legal writings, would prove a valuable source
for scholars on the present topic.

30. His first general comment on the draft articles
before the Commission related to the punitive character
of satisfaction, which had been criticized by several
members. It had been said in reply that the measures
envisaged in Chapter VII of the Charter of the United
Nations were punitive in nature. On that point, it
should be noted that those measures under the Charter
were intended to maintain or restore international
peace and security. The position was altogether dif-
ferent with respect to State responsibility, which
operated in the event of the breach of an international
obligation: there was no element of prevention or of
restoration of international peace and security. Accord-
ingly, the punitive concept had no place in inter-State
relations so far as forms of reparation, including
satisfaction, were concerned.

31. His second general comment pertained to the
position of developing countries. The equality of States
was a fundamental principle of inter-State relations, yet
it operated only within, and did not go beyond, the
legal sphere. The economic inequality of States was,
unfortunately, a reality. Hence the law should
endeavour to redress or at least reduce the economic
imbalance between States. Such a purpose was
apparent in the 1982 United Nations Convention on
the Law of the Sea and also in many of the drafts the
Commission was engaged in preparing. Conversely, the
law should not be used—as it had been in the past—to
support unjust situations.

32. The Special Rapporteur had adopted the proper
approach in his preliminary report (A/CN.4/416 and
Add.l) with the inclusion in draft article 7 (Restitution
in kind) of paragraph 1 (c), which specified that restitu-
tion in kind should "not be excessively onerous for the
State which has committed the internationally wrongful
act". He would venture to ask the Special Rapporteur
why such a provision had not also been included in
draft article 8, on reparation by equivalent.

33. Two alternatives were proposed for paragraph 1
of article 8, but he saw no material difference between
them. The other paragraphs covered the questions of
moral damage, lucrum cessans, and an uninterrupted
causal link, in which connection he shared Mr. Ben-
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nouna's view (2172nd meeting) that the idea of
proximity should be taken into account. The same was
true of the idea of a reasonable period for entering a
claim, a matter which had been raised by Mr. Barsegov
{ibid.).

34. Draft article 9 dealt with the question of interest,
for which there was abundant support in case-law.
Legal literature also endorsed the allocation of interest
for the purpose of arriving at full compensation. With
regard to the dies a quo and the dies ad quern, he
believed that interest should run from the date the
claim was filed until the date of the award, provided
the intervening period was a reasonable one. The actual
rate of interest should take into consideration the
degree of development of the countries concerned: it
should be the commercial rate as between two countries
at an equal level of development, and a differential rate
in the case of countries not at the same level of
development. A provision to that effect should be
incorporated in the article. It was interesting to note
that the World Bank applied differential rates of inter-
est, depending on the degree of economic development
of the countries concerned. The adoption of differential
rates of interest should be regarded not as a concession
but simply as a token measure intended to redress in
part the imbalance created by an unjust international
economic order.

35. He agreed with the formulation of draft article 10,
on satisfaction and guarantees of non-repetition, except
for the reference in paragraph 1 to the "punitive"
character of satisfaction, for the reasons which he had
given earlier.

36. Mr. AL-BAHARNA said that the practical
importance of the topic under consideration, namely
remedies to which injured States were entitled under
international law when they suffered international
wrongs, could not be over-emphasized. The ultimate
acceptance of the draft as a whole would largely
depend upon the remedies that would be provided.
Every care should therefore be taken in formulating
their nature and scope.

37. The main purpose of draft article 8 appeared to
be to provide for reparation in the form of pecuniary
compensation. Although he was not opposed to "the
incorporation of elements of progressive development
into the draft articles", as the Special Rapporteur him-
self put it in his second report (A/CN.4/425 and Add.l,
para. 33), he had some misgivings as to whether, at the
present stage in international law, the Commission
could go beyond the principles formulated in the Chor-
zow Factory case (Merits) (ibid., para. 21). He therefore
urged caution in developing and codifying rules on the
payment of pecuniary compensation for international
delicts. In that regard, the Commission should be wary
of developing international law in the light of private-
law sources and analogies. He had occasionally noticed
in the Commission's deliberations a tendency to look to
the law of torts for guidance in developing the interna-
tional rules of State responsibility and he was some-
what sceptical about the value of that tendency. The
law of torts, as it had developed, was for the most part
a Western contribution, and even in the West it differed

from country to country, depending on the state of the
economy, industrial growth, trade unionism, group
action, judicial review, etc. In developing countries, the
law was still in its primitive stage and it would there-
fore be injudicious to develop international rules on
State responsibility by analogy with the present prin-
ciples of tort law. Such development would run counter
to the interests of the developing countries, which
formed the overwhelming majority of nations. That
point of view could be illustrated by reference to
article 8, on reparation.

38. The best formulation for paragraph 1 of article 8
was alternative A. The scope of pecuniary compensa-
tion, as defined in paragraph 2, appeared to afford the
possibility of imposing an onerous obligation on the
offending State. The criterion of "any economically
assessable damage" was excessive, and "moral damage
sustained by the injured State's nationals" was ques-
tionable, as it was a subjective element. In that respect,
he shared the misgivings expressed by Mr. Roucounas
(2173rd meeting) about the tendency towards generaliz-
ing the question of reparation on the basis of fragmen-
tary decisions in municipal law. Accordingly, the Com-
mission should consider whether "economically
assessable damage" should include "moral damage", as
proposed in paragraph 2.

39. Considering that the Special Rapporteur himself
admitted that compensation for lucrum cessans could
give rise to problems both in jurisprudence and in doc-
trine, and in the light of the "Canada'1'' and Lacaze
cases mentioned in the report (A/CN.4/425 and Add.l,
para. 64), more caution was required in providing for
compensation in the case of lucrum cessans, and
paragraph 3 of article 8 should be amended so as to
allow only reasonable and equitable compensation.

40. Although he agreed in principle with paragraph 4,
the need for the adjective "uninterrupted", qualifying
"causal link", should be reconsidered. The underlying
idea might be better expressed by stating simply that
the damage must be "attributable to the international
wrong in question".

41. The two exceptions dealt with in paragraph 5,
namely "causes other than the internationally wrongful
act" and "contributory negligence", might be more
appropriately taken up in separate paragraphs specify-
ing their respective effects on the rule of compensation.
However, he approved of the thrust of the paragraph.

42. Draft article 9 raised two controversial issues: the
date from which interest was due and the rate of inter-
est. He disagreed with the Special Rapporteur's view
that the date should be that of the injury, and would
prefer interest to run from the date on which judgment
was handed down in the case, because it was a date
that took account of the factual situation and was more
likely to lead to a just result. The Commission should
avoid the temptation of fixing a specific rate of interest,
which would be arbitrary and surely opposed by one
group of States or another in view of the many conflict-
ing opinions on the subject. Instead, it should lay down
a simple rule to the effect that the rate of interest
should normally be the one for public loans. Judging
from the Special Rapporteur's survey of case-law, com-
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pound interest was obviously a controversial issue and
had been rejected in many arbitral decisions. In the cir-
cumstances, it might not be desirable to prescribe com-
pound interest, and paragraph 2 of article 9 should
therefore be deleted.

43. He had reservations about the title of draft article
10, because "satisfaction" and "guarantees of non-
repetition" were two distinct remedies, one dealing with
past conduct and the other with future behaviour.
Hence they should be covered in separate articles.
Admittedly, "satisfaction" raised complex issues, not
only because the juridical meaning of the term was
unclear, but also because of the doubt and controversy
surrounding its relation to pecuniary compensation.
Furthermore, the terminological difficulties reflected in
the relevant literature were compounded by a political
factor which greatly influenced the remedy of "satisfac-
tion". Indeed, State practice showed that the forms of
satisfaction had varied, depending on the political rela-
tions between the States involved in a dispute. The
development and codification of international rules on
the topic of State responsibility were, accordingly,
intricate and controversial. However, the Commission's
draft should provide for satisfaction, defining the
remedy's meaning, nature and scope precisely, in order
to make it juridical, in other words to overcome the
lack of objective standards.

44. However, he had some objections to including
"punitive" damages in the remedy, because that con-
cept was inconsistent with the principle of the
sovereignty and sovereign equality of States. Again,
although humiliating demands could not be made
against a State, paragraph 4 of article 10 should be
redrafted so as to omit the word "humiliating". In
paragraph 1, the opening phrase "In the measure in
which . . . pecuniary compensation" should be replaced
by a more simple formulation. Paragraph 2 was too
vague, and the impact of fault on satisfaction should be
spelt out more specifically. The matter of "guarantees
of non-repetition" should be set out in a separate
article, especially since they were intended to be preven-
tive.

45. Lastly, with regard to the effect of fault on
reparation, he shared the Special Rapporteur's view
that fault might be a factor in the determination of the
consequences of an internationally wrongful act, but
could not subscribe to the idea that fault by State
agents could be imputed indiscriminately to the State.
In any event, the Commission should be particularly
cautious in specifying the reparation for internationally
wrongful acts.

46. Mr. DIAZ GONZALEZ congratulated the Spe-
cial Rapporteur on his clear and concise second report
(A/CN.4/425 and Add.l), which referred to many
specific cases, some of them still highly topical, includ-
ing cases in which the injured State had simply not
been strong enough to claim compensation. For exam-
ple, the Boxer Rebellion case (ibid., para. 124), men-
tioned earlier by Mr. Shi (2171st meeting), could
perhaps provide a basis for drafting articles on com-
pensation, but his personal conclusions on the case
would no doubt differ from the Special Rapporteur's.

Indeed, the basic aim should be to work out rules to
prevent the recurrence of events such as those that had
resulted from invasion and unfair treaties imposed on
the Chinese people. His own country had confronted
similar situations and all such cases should serve as an
example for improved protection of developing coun-
tries, in particular against wrongful acts carried out on
various pretexts.

47. Much had already been said, including some very
interesting comments by Mr. Pellet (2173rd meeting),
on the three draft articles under consideration. The title
of draft article 8, "Reparation by equivalent", should
perhaps be amended to reflect the content more
accurately, because, as Mr. Pellet had pointed out, the
article focused on compensation, and more specifically
pecuniary compensation. "Reparation by complement"
might therefore be more appropriate, since the article
provided for something that was more in the nature of
a supplement to restitution.

48. Alternative A of paragraph 1 was preferable
because it was clearer, more precise and more concise
than alternative B. Paragraph 2 was basically accept-
able, although it could be improved, notably in the
light of Mr. Pawlak's comments on methods of
calculating economically assessable damage. Para-
graph 3 should perhaps be reconsidered so as to deter-
mine the scope of lucrum cessans more clearly, without
attempting to list all possible losses of profits. For
example, were speculative profits to be included as
well? The implications of the expression "uninterrupted
causal link" in paragraph 4 were too far-reaching. The
principle of proxima causa, mentioned in the report
(A/CN.4/425 and Add.l, para. 40), would be preferable
in that respect. Regarding paragraph 5, the question of
the concomitant fault of a number of States, which had
already been discussed by other members of the Com-
mission, must be given further consideration. Indeed,
the report itself contained elements that could be used
to improve the formulation of that paragraph.

49. He had not yet reached any definite conclusion on
draft article 9. Interest was obviously an element in
lucrum cessans, yet the Commission should perhaps aim
for a more flexible formulation providing for a case-by-
case approach, instead of trying to draft a very detailed
article. He agreed with those who considered that the
date of the judgment should serve as the date from
which interest was to run. As to the rate of interest, a
system must be worked out to protect developing coun-
tries against the possibility that they might be required
to pay compensation which was beyond their financial
means. The World Bank rates, as Mr. Shi had
suggested, could perhaps be applied on the basis of a
stipulation in article 8 or in a separate article, provided
that provision was made for special treatment to be
accorded to developing countries which could not
afford to comply with a court decision. He did not
agree with the concept of "compound interest" under-
lying paragraph 2 of article 9, and considered that the
paragraph should be deleted.

50. The term "injury", in draft article 10, paragraph
1, should be left unqualified by deleting the words
"moral or legal", together with the phrase "not suscep-



192 Summary records of the meetings of the forty-second session

tible of remedy by restitution in kind or pecuniary com-
pensation". The form satisfaction should take should
also be left unspecified, as the expression "adequate
satisfaction" was sufficient. At any rate, the express
reference to punitive damages should be omitted.

51. As pointed out by Mr. Pellet, paragraph 2 of
article 10 should centre on the relationship between the
extent of the fault and consequent damage, on the one
hand, and the amount of compensation, on the other,
without any emphasis on wilful intent or negligence.
The wording of paragraph 3 was acceptable.

52. The appropriateness of using the word "humiliat-
ing" in paragraph 4 was questionable, not least because
such a provision would be enforced not against a
powerful State, but only against the weak. A positive
formulation should therefore be worked out so as to
prohibit humiliating demands entirely.

53. Lastly, the Commission should give further con-
sideration to the substance of the draft articles under
discussion before a final wording could be arrived at.

54. Mr. KOROMA expressed appreciation to the
Special Rapporteur for a masterly second report
(A/CN.4/425 and Add.l) which contained a rigorous
analysis of international and comparative jurisprudence
on a complex topic. He also welcomed the Special Rap-
porteur's comments during the debate, which had
helped to put the Commission back on the right track.
He agreed with other members of the Commission that
it would be helpful if the Italian and French quotations
in the English mimeographed version of the report
could be translated, and considered that attention
should be paid to certain terms. As one member had
pointed out, the expression "moral injury" had little
meaning for someone from the legal system with which
he himself was acquainted. It would also have been
advisable to refer in the report to remedies for an inter-
nationally wrongful act rather than to the substantive
consequences of an internationally wrongful act.

55. The report, which was highly topical and of prac-
tical utility in contemporary international relations,
sought to lay down firm and clear rules to regulate the
consequences of unlawful conduct in breach of interna-
tional law. It also attempted to provide a full range of
legal remedies for such wrongful conduct, and
proposed solutions on the basis of the principle of the
peaceful settlement of disputes as set forth in the Char-
ter of the United Nations. The expectation was that
those remedies would make it possible to eliminate
resort to self-help or the use of force as remedies in inter-
national relations. Hence there was nothing futuristic, as
one member had suggested, about the topic.

56. The Special Rapporteur had relied heavily on
decided cases and arbitral awards and, while the Com-
mission should admittedly be circumspect in using cases
to establish principles—especially when most, if not all,
of the decisions tended to go in one direction—it
seemed that, provided those cases were the subject of
rigorous and objective analysis, they would be of con-
siderable relevance to the present topic.

57. International law did not, of course, make the
same sharp distinction between private-law and public-

law remedies as did municipal law. In international
law, claims for reparation could cover compensation
for loss of property and damage suffered, in lieu of
restitutio in integrum where the latter was impossible.
Thus a State could sue by itself for injury it suffered
directly and could also sue on behalf of its nationals for
wrongful conduct committed against them. In either
case, the claim for damages was founded on the unlaw-
ful action of the State that had committed the wrongful
act. While in theory a State could claim only for injury
it had suffered itself, and individuals had to seek
redress in the forum of the author State, in practice
States acted on behalf of their nationals, while
seemingly asserting their right in the name of those
nationals to ensure that the rules of international law
were respected. Indeed, as the PCIJ had stated in 1924:
"Once a State has taken up a case on behalf of one of
its subjects before an international tribunal, in the eyes
of the latter the State is the sole claimant."10 Nor did
international law make any firm distinction between
contractual and tortious obligations, although the
forms of reparation might vary. A breach of a treaty
provision might also involve an obligation to make
reparation, although the injured State could decide to
waive the breach or ask for declaratory relief, which
could itself have certain consequences.

58. Draft article 8 attempted to encapsulate the prin-
ciple of international law, as laid down in the Chorzow
Factory case, that "any breach of an engagement
involves an obligation to make reparation"." Repara-
tion could take the form of restitution in kind or,
where that was not possible, of payment of a sum
corresponding to the value the restitution in kind
would bear. However, it was one thing to state a prin-
ciple and another to elevate it into a legal rule: in the
case of article 8 more precise drafting was required.
59. Unfortunately, alternative A of paragraph 1 was
couched in ambiguous terms, for it attempted to say
that a State was entitled to claim pecuniary compensa-
tion for damage if the damage was not covered by
restitution in kind. Was it the Special Rapporteur's
intention to restrict the article to pecuniary compensa-
tion, having regard to the fact that it was not the only
form of compensation? Depending on the answer to
that question, the title of the article might have to be
amended to ensure that it matched the content.
Furthermore, alternative A, and in particular the words
"damage not covered by restitution in kind", did not
make it clear that the intention was that restitution
should be the primary form of reparation for damage
and, where that was not possible and depending on the
circumstances, reparation by equivalent might be
claimed. It also failed to clarify the circumstances that
would allow pecuniary compensation instead of restitu-
tion in kind, and did not bring out the link between
restitution and pecuniary compensation. In the interests
of clarity, therefore, the terms of draft article 7
(Restitution in kind), as submitted in the preliminary

10 Mavrommatis Palestine Concessions, Judgment No. 2 of 30
August 1924, P.C.I.J., Series A, No. 2, p. 12.

11 Factory at Chorzow, Merits, Judgment No. 13 of 13 September
1928, P.C.I.J., Series A, No. 17, p. 29.
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report (A/CN.4/416 and Add.l), should be referred to,
if not spelt out, in the body of alternative A.

60. Alternative B did attempt to establish the link
with restitution in kind and also contained the
necessary ingredients to justify a claim by equivalent.
The provision would none the less be more self-con-
tained and tenable if it were reworded along the follow-
ing lines:

"If, and in accordance with the provisions of
article 7, the situation that would exist if the interna-
tionally wrongful act had not been committed has
not been re-established, an injured State shall be
entitled to claim from the State which has committed
the wrongful act pecuniary compensation in the
measure necessary to make good any damage not
covered by restitution in kind."

All in all, he would nevertheless prefer it if the two
alternatives were combined, and that would
presumably have to be done in the Drafting Commit-
tee. He had no strong feelings about the words "in the
measure necessary", which implied an evaluation of the
wrongful act in monetary terms, although the words
"to the extent necessary", proposed by a number of
members, could equally well be considered.

61. In paragraph 2 of article 8, which had aroused
much comment, he took the words "economically
assessable damage" to refer to measurement of the
damage, where possible in money terms, or financial
quantification of the wrongful act. Indeed, in assessing
damages for wrongful conduct, international tribunals
had been guided by municipal-law systems. Under
those systems, damage was assessed, in the case of
property, on the basis of the market value at the time
of the damage or loss, or, if that was not possible, on
the basis of the intrinsic value, and, in the case of per-
sonal injury, on the basis of the age and family and
financial position of the injured person or the person
killed. Presumably, that was the sense in which the
words "economically assessable damage" were used.
On the other hand, it was true that international tri-
bunals used such indices merely as signposts to
facilitate assessment of the loss and that much
depended on the individual facts of the case and on the
actual compromis in the case in point. He also
recognized that jurisprudence in the matter varied from
State to State. That did not, however, vitiate the prin-
ciple, the statement of which was an acknowledgement
of current practice.

62. With regard to nationalization and expropriation
as they related to paragraph 2, what mattered in the
final analysis was not the exact wording used but the
fact that the compensation must be appropriate. In that
connection, he would point out that certain kinds of
nationalization were deemed to be illegal, such as that
involving seizure of the assets of an international
organization, seizure of assets in pursuance of crimes
against humanity, or nationalization directed against
one racial group.

63. On a further point, he would like to ask the Spe-
cial Rapporteur whether the reference to economically
assessable damage excluded damage such as violation

of diplomatic premises or breach of a treaty, which
were not economically assessable.

64. The Commission should not enter into undue
detail as far as paragraph 3 of draft article 8, and also
draft article 9, were concerned. International tribunals
did take account of profits and interest in quantifying
pecuniary compensation, but there was no settled case-
law on the matter. So far as interest was concerned,
various rates had been suggested—the national rate, the
average rate, the World Bank rate—but there was no
ready answer to the question. If the Commission finally
decided to codify the matter, it should merely seek to
lay down certain legal principles for the guidance of
States and international tribunals.

65. Under the terms of paragraph 4 of article 8,
damage would in general be compensated for if the
wrongful act caused the damage in question. Compen-
sation was not paid for damage that was too remote, of
course, and the question whether damage was too
remote was a question of law. International tribunals
had adopted various criteria, including the requirement
of an adequate causal connection between the unlawful
act and the damage, the proximate and natural conse-
quences of the wrongful act, and the test of
foreseeability, all of which could provide the basis for
a provision on causation. He did not see the reason for
including the word "uninterrupted" in a provision on
causation. Provided that word was deleted, he could
support the inclusion of paragraph 4.

66. Furthermore, he agreed with the terms of
paragraph 5, on contributory negligence, but wondered
whether there should not also be a provision to deal
with circumstances in which the injured State might
have benefited from taxation—a factor that was nor-
mally also taken into account in assessing the quantum
of damages.

67. Satisfaction, dealt with in draft article 10, was a
remedy available to an injured State and was still rel-
evant in contemporary inter-State relations. Its purpose
was to acknowledge the wrongful conduct, express
apologies and pay an indemnity, as distinguished from
monetary compensation. While the article was on the
whole appropriately worded, he would prefer, in
paragraph 1, to replace the words "responsible
individuals", which could have many meanings, by
"individuals concerned". Since the effects of the
various elements of satisfaction—such as apologies,
damages, assurances and safeguards—were cumulative,
those elements should not form the subject of separate
provisions. Again, the words "punitive damages", a
concept which found little, if any, support in modern
international law, should be replaced by "indemnity"
so as to cover cases where the damage was not
nominal. When it came to assessing damages, however,
punitive damages would still have to be taken into
account. He also agreed on the inclusion of a provision
to the effect that satisfaction should not include
humiliating demands on the author State, since such
demands were still made, even in the present day and
age.

68. As to the impact of fault on the forms and degrees
of reparation, although fault was not generally a condi-
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tion for State responsibility, the fact and extent of fault
might affect the quantification of damages and also
satisfaction. As the Special Rapporteur had pointed
out, fault had a role to play in the case of counter-
measures, reprisals and sanctions adopted vis-a-vis the
author State. He looked forward to the development of
those particular issues in the Special Rapporteur's next
report.

The meeting rose at 1.10 p.m.
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State responsibility (continued) (A/CN.4/416 and
Add.l,1 A/CN.4/425 and Add.l,2 A/CN.4/L.443,
sect. C)

[Agenda item 3]

Part 2 of the draft articles*

SECOND REPORT OF THE SPECIAL RAPPORTEUR
{continued)

ARTICLE 8 (Reparation by equivalent)

1 Reproduced in Yearbook . . . 1988, vol. II (Part One).
2 Reproduced in Yearbook . . . 1989, vol. II (Part One).
3 Part 1 of the draft articles (Origin of international responsibility),

articles 1 to 35 of which were adopted on first reading, appears in
Yearbook . . . 1980, vol. II (Part Two), pp. 30 et seq.

Articles 1 to 5 of part 2 of the draft (Content, forms and degrees
of international responsibility), which were provisionally adopted by
the Commission at its thirty-fifth and thirty-seventh sessions, appear
in Yearbook . . . 1985, vol. II (Part Two), pp. 24-25. For the texts of
the remaining draft articles of part 2, articles 6 to 16, referred to the
Drafting Committee by the Commission at its thirty-sixth and thirty-
seventh sessions, ibid., pp. 20-21, footnote 66. For the texts of the
new articles 6 and 7 of part 2 referred to the Drafting Committee at
the forty-first session, see Yearbook . . . 1989, vol. II (Part Two),
pp. 72-73, paras. 229-230.

Articles 1 to 5 and the annex of part 3 of the draft ("Implementa-
tion" (mise en eeuvre) of international responsibility and the settle-
ment of disputes) were considered by the Commission at its thirty-
eighth session and referred to the Drafting Committee. For the texts,
see Yearbook . . . 1986, vol. II (Part Two), pp. 35-36, footnote 86.

ARTICLE 9 (Interest) and

ARTICLE 10 (Satisfaction and guarantees of non-repeti-
tion)4 {continued)

1. Mr. Sreenivasa RAO said that he had the impres-
sion from the second report (A/CN.4/425 and Add.l)
that it placed more emphasis than necessary on the
materials and awards in cases involving private
individuals or agents of the State acting in their private
capacity in order to bear out the Special Rapporteur's
thesis concerning remedies for breaches of international
obligations. In the present state of international rela-
tions, it was open to question whether the age-old
theory of a State suffering injury through its nationals
or agents while they were in a foreign State was still as
relevant as it had been in the nineteenth century. Even
in that century, claims of that kind by some States had
been regarded as unfriendly or unacceptable. Several
recent developments contradicted that theory.

2. First of all, cases of nationalization by States of
foreign corporations or other agencies had given rise to
many controversies, since large sectors of the popula-
tion of the States concerned aspired to economic inde-
pendence following their liberation from the yoke of
colonialism. There was no need to go into such matters
in detail to show that past cases of diplomatic espousal
of claims concerning nationalization and the resulting
awards could no longer serve as valid precedents.

3. Secondly, there was the attitude of States—cer-
tainly of Western States—that they had nothing to do
with their multinational corporations, for whose
activities they would assume no responsibility, since
such corporations were said to have independent legal
personality. That was the doctrine that governed the
questions of the immunity, civil liability and control of
the assets and operations of corporations, especially
where transnational activities were involved.

4. The movement of peoples across international
boundaries had also assumed phenomenal proportions.
States were no longer in a position to control and
regulate such movements. Moreover, migrants had
become more aware of their rights and duties and the
remedies available to them when they were abroad.
They did, of course, seek help when necessary from the
embassy of their country of origin, but such help was
usually confined to giving them advice or suggesting
local lawyers who could assist them in obtaining
redress where appropriate. At present, States had
neither the time nor the resources to espouse private
claims by their nationals.

5. As Mr. Graefrath (2168th meeting) had pointed
out, a clear statement was therefore needed that the
injured State was entitled to claim compensation not
covered by restitution only for damage it had suffered
itself, either directly or through its nationals. That
being the case, he was not sure whether it was
necessary to go into so much detail in the articles deal-
ing with compensation, interest rates and the rules on
satisfaction. In that regard, he supported the suggestion
that rates of interest should be treated as part of com-
pensation and that the question of compound interest

4 For the texts, see 2168th meeting, para. 2.


