
A/CN.4/SR.2193

Summary record of the 2193rd meeting

Extract from the Yearbook of the International Law Commission:-

1990

Document:-

vol. I,

Topic:
Draft code of crimes against the peace and security of mankind (Part II)- including the 

draft statute for an international criminal court

Copyright © United Nations

Downloaded from the web site of the International Law Commission 
(http://www.un.org/law/ilc/index.htm)



2193rd meeting—12 July 1990 321

words "these States would resort to the international
criminal court" should be replaced by "these States will
resort to . . .".

Mr. Bennouna's amendment was adopted for the
French text.

The Rapporteur's amendment was adopted for the
English text, on the understanding that the other
languages would be amended accordingly.

68. Mr. KOROMA said that the word "attribute", in
the last sentence, should be replaced by "confer".

// was so agreed.

Paragraph 34, as amended, was adopted.

Paragraph 35

69. Mr. CALERO RODRIGUES pointed out that, in
paragraph 35, unlike paragraph 32, there was no men-
tion of the advantages of the course proposed, except
the avoidance of delay. The reasoning behind
paragraph 35 was flawed, and the matter was wholly
unrelated to the court's jurisdiction.

70. Mr. TOMUSCHAT said that the word "even-
tual" was a mistranslation and should be replaced by
"possible".

It was so agreed.

Paragraph 35, as amended, was adopted.

Paragraph 36

Paragraph 36 was adopted.

Paragraph 37

71. Mr. BENNOUNA said that paragraph 37 should
make it plain that the Commission, and not merely its
Working Group, had discussed the possibility of
extending jurisdiction to legal entities other than States.

72. Mr. MAHIOU said that, if the Commission adop-
ted the report of the Working Group, the views
expressed in it were the Commission's.

73. Mr. KOROMA said that it had been decided not
to emphasize the possibility mentioned in para-
graph 37, which had been discussed only by certain
members. The report should not give the impression
that the Commission had itself discussed the matter.

74. Mr. CALERO RODRIGUES, supported by
Mr. PELLET, said that he would prefer to delete para-
graph 37. For the purposes of the General Assembly,
there was no merit in mentioning a discussion without
indicating what arguments had been advanced.

75. Mr. MAHIOU recalled that no final decision had
been taken on the matter. It had merely been suggested,
during the initial stage of the discussion of the question
of an international criminal court, that groups of
individuals such as terrorists and organized drug traf-
fickers might be brought within the court's jurisdiction.

76. Mr. TOMUSCHAT said that paragraph 37 could
be deleted, since it gave the General Assembly no
indication of the Commission's own preference. Indeed,
the whole of the report of the Working Group was no
more than a review of the various options.

77. Mr. KOROMA said that he found some merit in
the argument advanced by Mr. Calero Rodrigues. It

should be made clear, however, that the report on the
question of establishing an international criminal
jurisdiction was being submitted to the General
Assembly in a very preliminary form and that the
Commission had had no time for an exhaustive discus-
sion of the various options.

78. Mr. FRANCIS suggested that the objection could
be met by adding, at the end of paragraph 37, a sen-
tence reading: "The general view was that jurisdiction
should be so extended."

79. Mr. PELLET suggested deleting paragraph 37
and amending the second sentence of paragraph 36 to
read: "The question of extending the scope of the code
to States or to other legal entities, although discussed,
was left open for consideration at a later stage."

80. Mr. FRANCIS said that it had been the strongly
held view of some members of the Working Group that
entities other than States and individuals could commit
crimes covered by the code. That view should be reflec-
ted in the report, in accordance with the Commission's
established practice.

The meeting rose at 12.50 p.m.
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CHAPTER III (The Commission's discussion of the ques-
tion at the present session) {continued)

Paragraph 37 (concluded)

1. Mr. GRAEFRATH said that he did not think it
would be appropriate to combine paragraph 37 and
paragraph 36, as had been suggested.

2. He would suggest adding, at the end of para-
graph 37, the words "for example drug trafficking", so
as to bring out the importance of that problem.

3. Mr. ILLUECA and Mr. MAHIOU supported that
proposal.

Mr. Graefrath's amendment was adopted.

Paragraph 37, as amended, was adopted.

Paragraph 38

4. Mr. McCAFFREY said that there was some
inconsistency between paragraph 38 and paragraph 31,
which had already been adopted and which stated that
the court would exercise jurisdiction only in respect of
some crimes.

5. Mr. EIRIKSSON (Rapporteur) said that the three
options described in paragraph 38 were not dependent
on paragraph 31.

Paragraph 38 was adopted.

Paragraph 39

Paragraph 39 was adopted

Paragraph 40

6. Mr. RAZAFINDRALAMBO said that the word
"differences", in the last sentence, was inappropriate.
He suggested that it be replaced by "difficulties".

7. Mr. PELLET said that he had no objection to sub-
stituting the word "difficulties" for "differences",
although what was really meant was probably
"conflicting jurisdictions". However, one could not
really "resolve" difficulties. The word "resolve" should
therefore be replaced by "overcome".

8. Mr. THIAM (Chairman-Rapporteur of the Work-
ing Group) endorsed the proposed amendments.

The amendments by Mr. Razafindralambo and
Mr. Pellet were adopted.

Paragraph 40, as amended, was adopted.

Paragraph 41

9. Mr. MAHIOU said that the Commission should
avoid speaking of "final decisions". The expression was
inconsistent with paragraph 54, which related to chan-
nels of appeal. In most legal systems, the possibility of
appeal meant that a decision was not "final". He there-
fore suggested that the word be deleted.

// was so agreed.

Paragraph 41, as amended, was adopted.

Paragraphs 42 to 44

Paragraphs 42 to 44 were adopted.

Paragraph 45

10. Mr. BENNOUNA said that there was some dis-
crepancy between paragraph 44 and paragraph 45.

Paragraph 44 referred to the authorization "either of
the General Assembly or the Security Council",
whereas paragraph 45 mentioned only the authoriza-
tion of the Security Council. He therefore proposed
that the end of the second sentence should be amended
to read: " . . . authorization by either the General
Assembly or the Security Council".

11. Mr. THIAM (Chairman-Rapporteur of the
Working Group) supported that proposal.

Mr. Bennouna's amendment was adopted.

Paragraph 45, as amended, was adopted.

Paragraph 46

Paragraph 46 was adopted.

Paragraph 47

12. Mr. PELLET said that paragraph 47 should
perhaps refer to the possibility of conferring jurisdic-
tion on the International Court of Justice, since that
possibility was mentioned later, in paragraph 60.

13. Mr. BENNOUNA noted that paragraph 47
belonged to section 3 (Structure of the court), whereas
paragraph 60 belonged to section 6 (Other jurisdic-
tional mechanisms). The two issues were different, as
was evident from General Assembly resolution 44/39.

14. Mr. GRAEFRATH pointed out that, if jurisdic-
tion was to be conferred on the ICJ, the Charter of the
United Nations would have to be amended.

15. Mr. EIRIKSSON (Rapporteur) said that the
question raised by Mr. Pellet was adequately dealt with
in paragraph 60.

16. Mr. ILLUECA said that the Commission's posi-
tion on the question was already clear from para-
graph 12 of the report.

Paragraph 47 was adopted.

Paragraph 48

Paragraph 48 was adopted.

Paragraph 49

17. Mr. PELLET said that there was a substantive
mistake at the end of paragraph 49. It was not correct
that the system of chambers in the ICJ allowed for the
selection of judges by claimants. The most the system
could do was to allow the Court to consult claimants
on the matter.

18. Mr. EIRIKSSON (Rapporteur) said that he
agreed with Mr. Pellet, and suggested that the last sen-
tence should be amended to read: "The system of
chambers in the International Court of Justice, allow-
ing for some role for claimants in the selection of
judges, was also considered."

// was so agreed.

Paragraph 49, as amended, was adopted.

Paragraph 50

19. Mr. McCAFFREY, Mr. KOROMA and
Mr. JACOVIDES proposed that, for the sake of
accuracy and style, the subsection heading should be
amended to read: "Election of judges", and that the
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word "election", appearing three times in the
paragraph, should be used only once at the beginning.

// was so agreed.
Paragraph 50, as amended, was adopted.

Paragraphs 51 and 52
Paragraphs 51 and 52 were adopted.

Paragraph 53

20. Mr. McCAFFREY first queried the expression
"it was agreed", in the first sentence: was there really a
consensus in the Commission on that point? Secondly,
the expression "concurrent jurisdiction" would extend
to too many hypothetical cases. All in all, too much
had been packed into the sentence, which should be
simplified. In the second sentence, the phrase "This
conclusion was reflected in paragraph 1 of article 7"
was unfortunate, since paragraph 1 of article 7 of the
draft code was still between square brackets and had
been adopted only on a very provisional basis.

21. Mr. GRAEFRATH said that paragraph 53 was
itself hypothetical. It merely described the situation
that would arise if the international criminal court were
established and had concurrent jurisdiction with
national courts. It did not in any way prejudge actual
establishment of the court.

22. Mr. BENNOUNA, Mr. BARSEGOV and Mr.
KOROMA said that they did not see how it could be
"agreed" that a national court could not re-examine a
case dealt with by an international court, since the
point was self-evident.
23. Mr. BEESLEY proposed that the words "it was
agreed", in the first sentence, should be replaced by "it
was envisaged", and the words "This conclusion was
reflected in paragraph 1 . . .", in the second sentence,
by "This conclusion was consistent with para-
graph 1 . . .".

24. Mr. THIAM (Chairman-Rapporteur of the
Working Group) supported the proposed amendments.

Mr. Beesley's amendments were adopted.
Paragraph 53, as amended, was adopted.

Paragraph 54
25. Mr. BENNOUNA said that he could not under-
stand the structure of paragraph 54. Subparagraphs (i)
and (ii) appeared to refer to two hypothetical situa-
tions; subparagraphs (a), (b) and (c) set out the grounds
on which either the first or the second situation might
arise, or both together, and there was no clear distinc-
tion between them.

26. Mr. PELLET said that he had the same impres-
sion. In his opinion, the situations described in sub-
paragraphs (i) and (ii) should be regarded as alter-
natives, and the word "or" should therefore be inserted
between them.

27. Mr. McCAFFREY said that he, too, was unable
to understand the structure of the paragraph. In any
case, from the point of view of form, each of the sub-
paragraphs (a), (b) and (c) ought to begin with the
word "if, and subparagraph (b), in which there was
evidently something missing, should be redrafted.

28. Mr. EIRIKSSON (Rapporteur) also queried the
logic of the link between the two parts of paragraph 54.
The situation in subparagraph (i) was already covered
by subparagraph (iii) of paragraph 38, and the ground
stated in subparagraph (c) appeared in paragraph 62.
The text could therefore be simplified. The reference in
subparagraph (b) to paragraph 3 of article 7 of the
draft code should also be explained.

29. Mr. GRAEFRATH said that he supported the
changes suggested by Mr. McCaffrey and the Rappor-
teur.
30. Mr. CALERO RODRIGUES, supported by
Mr. PELLET, said that he was concerned about certain
discrepancies—and he cited examples—between the
English and the French texts of paragraph 54.
31. Mr. THIAM (Chairman-Rapporteur of the
Working Group) said that the paragraph should be
redrafted. Subparagraphs (i) and (ii) had no place in it
and also seemed to be pleonastic. The substance of sub-
paragraphs (a) and (b) had to be retained. Subpara-
graph (b) covered cases such as had actually occurred
in the post-war period, when national courts had
shown undue indulgence towards war criminals, who
could not be retried because of the non bis in idem rule.

32. Mr. PELLET said it should be made clear that
the condition "if a State concerned has grounds for
believing" applied not only to the situation in sub-
paragraph (a), but also to the situation in sub-
paragraph (b). It should also be borne in mind that an
erroneous characterization by a national court, referred
to in subparagraph (b), could work both ways: the
court might also err by characterizing as an interna-
tional crime something which was only a crime under
ordinary law.

33. The CHAIRMAN, supported by Mr. KOROMA,
said that consultations would be required among the
members concerned in order to complete the drafting
of paragraph 54.

The meeting rose at 4.40 p.m. to enable
the Enlarged Bureau to meet.
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