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particular, with the word "exclusively", which, it would
be recalled, had not appeared in the original proposal. In
spite of those reservations, he was prepared to accept the
compromise formulation as it stood.

The meeting rose at 12.55 p.m.

2219th MEETING

Wednesday, 5 June 1991, at 10.05 a.m.

Chairman: Mr. John Alan BEESLEY

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Barsegov, Mr. Diaz Gonzalez,
Mr. Eiriksson, Mr. Francis, Mr. Graefrath, Mr. Hayes,
Mr. Jacovides, Mr. Mahiou, Mr. McCaffrey, Mr. Ogiso,
Mr. Pawlak, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Razafindralambo, Mr. Roucounas, Mr. Sepulveda
Gutierrez, Mr. Shi, Mr. Solari Tudela, Mr. Thiam,
Mr. Tomuschat.

Jurisdictional immunities of States and their prop-
erty {continued) (A/CN.4/L.457, A/CN.4/L.462 and
Add.l, Add.2 and Corr.l and Add.3 and Corr.l,
ILC/(XLIII)/Conf.Room Doc.l)

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES

ON SECOND READING1 {continued)

ARTICLE 10 (Commercial transactions) {continued)

1. The CHAIRMAN invited the Commission to re-
sume its consideration of article 10.2

2. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that he had no problem with the drafting
changes that had been proposed at the previous meeting
to the first part of the text of paragraph 3. Noting that the
word "exclusively" did not enjoy the support of all
members of the Commission, he suggested holding a
brief discussion on that point with a view to finding a so-
lution that would not upset the balance of the Drafting
Committee's text.

3. Mr. MAHIOU said that he favoured the deletion of
that word. In his view, the issue raised in article 10,
paragraph 3, was governed by article 2, paragraph 1 {b)

1 For texts of draft articles provisionally adopted by the Commis-
sion on first reading, see Yearbook... 1986, vol. II (Part Two), pp. 7-
12.

2 For text, see 2218th meeting, para. 58.

(iv), which extended the term "State" to agencies or in-
strumentalities of the State and other entities acting in
the exercise of the sovereign authority of the State. The
deletion would therefore not give rise to any particular
problems and would not leave a gap in the draft articles.

4. Mr. McCAFFREY said that he was in favour of re-
taining the word "exclusively" precisely because, if it
was deleted, there would be no tangible difference be-
tween the definition in article 2, paragraph 1 (/?) (iv), and
article 10, paragraph 3. In other words, the State would
enjoy jurisdictional immunity in all cases where a State
entity engaged in non-commercial activities had the ca-
pacities referred to in paragraph 3 {a) and {b). The word
"exclusively" should therefore be kept in order to limit
the scope of the jurisdictional immunities of States.

5. Mr. DIAZ GONZALEZ said that he was in favour
of the deletion of the word "exclusively" for the same
reason as Mr. Mahiou. He also thought that paragraph 3,
subparagraphs {a) and {b), were superfluous since it was
already stated that the entities in question had "an inde-
pendent legal personality".

6. Mr. TOMUSCHAT said that all that paragraph 3
meant was that a claim could not be brought against a
State if a dispute arose between a commercial enterprise
of the State and a third party. There was, however, noth-
ing to prevent an action being brought against the State
enterprise. The deletion of the word "exclusively"
would thus have no effect on the basic problem, which
was that of the responsibility of the State enterprise.
Subparagraphs {a) and {b) should none the less be re-
tained in order to make it perfectly clear that the entity
existed as a legal personality and could therefore be
sued.

7. Mr. THIAM said that he was in favour both of the
deletion of the word "exclusively", for reasons already
stated by other speakers, and of subparagraphs {a) and
{b), which were redundant. There was no need to explain
what having a legal personality meant: it always entailed
the capacity to sue or be sued and to acquire or dispose
of property. The two provisions added nothing to para-
graph 3, but might perhaps be more appropriately placed
in the commentary to article 10.

8. Mr. PELLET said that, in his view, subparagraphs
{a) and {b) were not relevant: the purpose referred to by
Mr. Tomuschat would be better served by providing not
that the entity must be capable of acquiring, owning or
disposing of property, but that it must actually be in pos-
session of the property. He would, however, not object if
those provisions were retained.

9. As to the word "exclusively", everything hinged on
the intended meaning of paragraph 3. If the intention
was to refer to State enterprises which performed com-
mercial transactions, the word "exclusively" should be
deleted, since the immunity of the State could not be
challenged in that case. If, on the other hand, the provi-
sion was meant to refer to enterprises established by the
State in order to perform commercial transactions, the
word "exclusively" should be retained. He personally
would prefer the text to refer to entities which performed
commercial transactions; the deletion of the word "ex-
clusively" would then follow.
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10. Mr. SHI said that he was in favour of the deletion
of the word "exclusively". With regard to subpara-
graphs (a) and (b), he said he would join the majority
view. He nevertheless thought that those subparagraphs
were superfluous, since capacity to sue or be sued and to
acquire, own or dispose of property was implicit in the
concept of independent legal personality.

11. Mr. OGISO (Special Rapporteur) recalled that he
had already spoken in favour of the deletion of the word
"exclusively" (2218th meeting). With regard to sub-
paragraphs (a) and (b), he explained that subparagraph
(b) had been added to the text of paragraph 3 in order to
replace the concept of "segregated State property". It
had therefore been necessary to indicate explicitly that
the State enterprise had to be capable of disposing of the
property entrusted to it by the State.

12. Moreover, the Drafting Committee had considered
that, in the interests of clarity, it was better to spell out
the meaning of the term "independent legal personal-
ity", which could be interpreted differently from one
country to another.

13. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that although it seemed that the Commission
was nearing agreement on article 10, he nevertheless
proposed that the Commission should suspend its con-
sideration of the article to enable him to hold further
consultations with a view to arriving at a text which was
satisfactory to all.

14. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission wished to fol-
low the suggestion of the Chairman of the Drafting
Committee and to proceed to consider article 11 pending
the results of the consultations on article 10.

It was so agreed.

ARTICLE 11 (Contracts of employment)

15. The CHAIRMAN invited the Commission to con-
sider the text proposed by the Drafting Committee for ar-
ticle 11, which read:

A rticle 11. Contracts of employment

1. Unless otherwise agreed between the States concerned, a
State cannot invoke immunity from jurisdiction before a court of
another State which is otherwise competent in a proceeding which
relates to a contract of employment between the State and an indi-
vidual for work performed or to be performed, in whole or in
part, in the territory of that other State.

2. Paragraph 1 does not apply if:

(a) the employee has been recruited to perform functions
closely related to the exercise of governmental authority;

(b) the subject of the proceeding is the recruitment, renewal of
employment or reinstatement of an individual;

(c) the employee was neither a national nor a habitual resident
of the State of the forum at the time when the contract of employ-
ment was concluded;

(d) the employee is a national of the employer State at the time
when the proceeding is instituted;

(e) the employer State and the employee have otherwise agreed
in writing, subject to any considerations of public policy confer-
ring on the courts of the State of the forum exclusive jurisdiction
by reason of the subject-matter of the proceeding.

16. Mr. EIRIKSSON proposed that the word "or"
should be added at the end of paragraph 2 (d).

It was so agreed.

17. Mr. McCAFFREY requested clarification of the
meaning of the word "reinstatement" in paragraph 2 (b).

18. Mr. PELLET said that it would have been more
logical first to establish the principle of immunity in the
case of contracts of employment and then to list the ex-
ceptions. He would, however, not object to the adoption
of the proposed text.

19. Mr. Sreenivasa RAO said that he would also like
some explanations of the meaning and scope of para-
graph 2 (b).

20. Mr. SHI said that, in a spirit of compromise, he
was prepared to withdraw the reservations he had ex-
pressed at the preceding session concerning the inclusion
of article 11 in the draft articles.3

21. Mr. OGISO (Special Rapporteur), replying to the
questions raised with regard to paragraph 2 (b), said that
the provision did not prevent an individual who had been
wrongfully dismissed from bringing a claim for compen-
sation. It simply meant that a court of another State
would not be competent to rule on the recruitment, re-
newal of employment or reinstatement of the person
concerned. He was prepared to provide more detailed ex-
planations in the commentary to article 11.

22. Mr. MAHIOU, referring to the explanations just
given by Mr. Ogiso, said that the scope of paragraph 2
(b) had been restricted by the words "the subject of the
proceeding is" to indicate that a court could not compel
a State to renew the contract of one of its employees. In
the case of wrongful dismissal, however, the individual
concerned could, as Mr. Ogiso had said, bring an action
with a view to obtaining compensation.

23. Mr. TOMUSCHAT said that he had some reserva-
tions with regard to paragraph 2 (c). The provision,
which seemed to mean that persons who were neither na-
tionals nor habitual residents of the State of the forum
would not enjoy any legal protection, was unfair. How-
ever, he did not intend to reopen the discussion on that
point.

24. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 11 as amended by Mr. Eiriksson.

Article 11 was adopted.

ARTICLE 12 (Personal injuries and damage to property)

25. The CHAIRMAN invited the Commission to con-
sider the text proposed by the Drafting Committee for ar-
ticle 12, which read:

Article 12. Personal injuries and damage to property

Unless otherwise agreed between the States concerned, a State
cannot invoke immunity from jurisdiction before a court of an-

3 Yearbook ... 1990, vol. I, 2158th meeting, para. 35.
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other State which is otherwise competent in a proceeding which
relates to pecuniary compensation for death or injury to the per-
son, or damage to or loss of tangible property, caused by an act or
omission which is alleged to be attributable to the State, if the act
or omission occurred in whole or in part in the territory of that
other State and if the author of the act or omission was present in
that territory at the time of the act or omission.

26. Mr. SHI said that article 12 gave rise to some prob-
lems. In the first place, the question of the attribution of
an act or omission to a State came within the scope of
the international responsibility of States and a court
which held a foreign State responsible for an act would
be violating the principle of State sovereignty. Secondly,
under customary international law, the State in whose
territory the wrongful act had been committed could not
exercise its jurisdiction if the act in question was attrib-
utable to a foreign State. Lastly, the fact that a State
could not invoke immunity from jurisdiction in a pro-
ceeding relating to compensation for damage to or loss
of tangible property might create friction between States.
In his view, the situations referred to in article 12 should
preferably be settled through diplomatic channels. He
therefore had reservations with regard to article 12 as a
whole, but would not oppose its adoption.

27. Mr. GRAEFRATH said that, in his view, draft arti-
cle 12 was incompatible with the principle of diplomatic
immunity.

28. Mr. Sreenivasa RAO said that the matters covered
by article 12 were normally settled through diplomatic
channels. Every victim must, of course, be able to obtain
redress and that principle was recognized in practice. It
was not essential, however, to have recourse to the
courts for that purpose. The last part of the article also
seemed to make the exception to the rule of immunity
subject to the presence of the author of the act or omis-
sion in the territory of the State where the act or omis-
sion had occurred. In other words, if the author of the act
or omission was not present in the territory, the victim
would, it seemed, have no other solution than to follow
the normal procedure and seek reparation through diplo-
matic channels. In the circumstances, it would be best to
delete the article or at least to reword it. He would not,
however, oppose its adoption if that was the wish of the
Commission.

29. Mr. BARSEGOV said that he agreed with the res-
ervations expressed by Mr. Graefrath and Mr. Sreenivasa
Rao.

30. The CHAIRMAN invited the Commission to adopt
article 12, taking note of the reservations which some
members had expressed.

Article 12 was adopted.

ARTICLE 13 (Ownership, possession and use of property)

31. The CHAIRMAN invited the Commission to con-
sider the text proposed by the Drafting Committee for ar-
ticle 13, which read:

Article 13. Ownership, possession and use of property

Unless otherwise agreed between the States concerned, a State
cannot invoke immunity from jurisdiction before a court of an-
other State which is otherwise competent in a proceeding which
relates to the determination of:

(a) any right or interest of the State in, or its possession or use
of, or any obligation of the State arising out of its interest in, or its
possession or use of, immovable property situated in the State of
the forum;

(b) any right or interest of the State in movable or immovable
property arising by way of succession, gift or bona vacantia; or

(c) any right or interest of the State in the administration of
property, the estate of a bankrupt or the property of a company in
the event of its winding-up.

32. Mr. Sreenivasa RAO said he would like to be as-
sured that the article did not apply to property used for
official purposes by diplomatic missions, consular posts,
special missions and other organs of the State.

33. Mr. TOMUSCHAT said that, in his view, the arti-
cle was too broadly framed. In particular, the notion of
interest, which was borrowed from the common law sys-
tem, would be difficult to apply under other legal sys-
tems.

34. Mr. MAHIOU assured Mr. Sreenivasa Rao that ar-
ticle 13 was to be interpreted in the light of article 3,
which provided that the articles relating to jurisdictional
immunities would not affect the privileges and immuni-
ties enjoyed by States under conventions on diplomatic
relations, on consular relations, on special missions and
on missions to international organizations. Property cov-
ered by those conventions was therefore not affected by
article 13.

35. The Drafting Committee had decided after a
lengthy discussion to retain the notion of interest, even
though it realized that it might give rise to some prob-
lems under certain legal systems, because it felt that
there were more advantages to retaining it than disad-
vantages.

36. Mr. McCAFFREY pointed out that article 9 of the
European Convention on State Immunity also used the
words "right or interest".

37. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 13.

Article 13 was adopted.

ARTICLE 14 (Intellectual and industrial property)

38. The CHAIRMAN invited the Commission to con-
sider the text proposed by the Drafting Committee for ar-
ticle 14, which read:

Article 14. Intellectual and industrial property

Unless otherwise agreed between the States concerned, a State
cannot invoke immunity from jurisdiction before a court of an-
other State which is otherwise competent in a proceeding which
relates to:

(a) the determination of any right of the State in a patent, in-
dustrial design, trade name or business name, trade mark, copy-
right or any other form of intellectual or industrial property
which enjoys a measure of legal protection, even if provisional, in
the State of the forum; or

(b) an alleged infringement by the State, in the territory of the
State of the forum, of a right of the nature mentioned in subpara-
graph (a) which belongs to a third person and is protected in the
State of the forum.
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39. Mr. Sreenivasa RAO said that, in his view, the
draft article, which dealt briefly with a very important
matter regulated by many international conventions,
should not be included in an instrument dealing with ju-
risdictional immunities. In a spirit of compromise, how-
ever, he would not call for its deletion.

40. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 14.

Article 14 was adopted.

ARTICLE 15 (Fiscal matters)

41. The CHAIRMAN invited the Commission to con-
sider the text proposed by the Drafting Committee for ar-
ticle 15, which read:

Article IS. Fiscal matters

Unless otherwise agreed between the States concerned, a State
cannot invoke immunity from jurisdiction before a court of an-
other State which is otherwise competent in a proceeding which
relates to the fiscal obligations for which it may be liable under
the law of that other State, such as duties, taxes or other similar
charges.

42. Mr. SHI, supported by Mr. Sreenivasa RAO, said
that he had strong reservations with regard to the article,
since it would allow a State to institute proceedings
against another State before the courts of the former
State in violation of the principle of the sovereign equal-
ity of States.

43. Mr. TOMUSCHAT said that he too did not really
see the need for the article.

44. Mr. MAHIOU said that there had not been a defi-
nite trend of opinion in the Drafting Committee in fa-
vour of the deletion of the article. If it gave rise to too
many objections, however, a decision could be taken in
plenary as to whether the article was necessary in the
context of the draft as a whole.

45. Mr. BARSEGOV said that, despite reservations, he
would not oppose the adoption of the article.

46. Mr. OGISO (Special Rapporteur) said that, al-
though the provisions of the article were not of a univer-
sal character, they appeared in the legislation of several
States, including that of the United Kingdom of Great
Britain and Northern Ireland, Singapore, Pakistan and
Australia. In the United States of America, the Govern-
ment was empowered to impose tax on income accruing
to foreign States from commercial operations conducted
in United States territory.

47. Moreover, even though the article had admittedly
given rise to reservations on the part of some members
of the Commission, it had thus far never really been
called into question.

48. The CHAIRMAN suggested that the Commission
should have time for reflection and revert to article 15
later.

It was so agreed.

ARTICLE 16 (Participation in companies or other collec-
tive bodies)

49. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) introduced the text proposed by the Drafting Com-
mittee for article 16, which read:

Article 16. Participation in companies or other collective bodies

1. A State cannot invoke immunity from jurisdiction before a
court of another State which is otherwise competent in a proceed-
ing which relates to its participation in a company or other collec-
tive body, whether incorporated or unincorporated, being a pro-
ceeding concerning the relationship between the State and the
body or the other participants therein, provided that the body:

(a) has participants other than States or international
organizations;

(b) is incorporated or constituted under the law of the State of
the forum or has its seat or principal place of business in that
State.

2. A State can however invoke immunity from jurisdiction in
such a proceeding if the States concerned have so agreed or if the
parties to the dispute have so provided by an agreement in writing
or if the instrument establishing or regulating the body in ques-
tion contains provisions to that effect.

50. He said that the Drafting Committee had noted a
few ambiguities in the article which it had decided to
clarify.

51. In the version adopted on first reading, paragraph 1
had stated the general rule and had then set forth an ex-
ception, which read: "unless otherwise agreed between
the States concerned"; that clause was repeated in all the
articles in part IH. However, in view of the special struc-
ture of article 16, which, unlike the other articles in part
III of the draft, stated a general rule and then dealt with
exceptions, the Drafting Committee had felt it would be
preferable to move the clause to paragraph 2, to modify
the wording slightly so as to adapt it to paragraph 2 and
to replace the words "unless otherwise agreed between
the States concerned" by the words "if the States con-
cerned have so agreed". Paragraph 1 therefore dealt
solely with the general rule and paragraph 2 with the ex-
ceptions.

52. In reviewing the English and French versions of
paragraph 1 (b), the Drafting Committee had noted that
there was no equivalent term in the French text for the
word "control", which appeared in the English text. As
the question of how a State could be in control of a cor-
porate entity was very controversial, the Committee had
decided, after further discussion, to replace the criterion
of control by the criterion of the seat of the corporate en-
tity, which was used in article 6 of the European Con-
vention on State Immunity. Paragraph (b) as it stood
therefore now provided that paragraph 1 would apply
when one of the following three criteria was met: the
corporate body was incorporated or established under the
law of the State of the forum; the corporate body had its
seat in that State; or the corporate body had its principal
place of business in that State.

53. The Drafting Committee had also decided that it
should be explained in the commentary that the words
"the instrument establishing or regulating the body in
question", in paragraph 2, applied only to the fundamen-
tal instruments of a corporate body and not to any type
of regulation.
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54. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 16.

Article 16 was adopted.

ARTICLE 17 (Ships owned or operated by a State)

55. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) introduced the text proposed by the Drafting Com-
mittee for article 17, which read:

Article 17. Ships owned or operated by a State

1. Unless otherwise agreed between the States concerned, a
State which owns or operates a ship cannot invoke immunity from
jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to the operation of that
ship if, at the time the cause of action arose, the ship was used for
other than government non-commercial purposes.

2. Paragraph 1 does not apply to warships and naval auxilia-
ries nor does it apply to other ships owned or operated by a State
and used exclusively on government non-commercial service.

3. For the purpose of this article, "proceeding which relates
to the operation of that ship" means, inter alia, any proceeding in-
volving the determination of a claim in respect of:

(a) collision or other accidents of navigation;

(b) assistance, salvage and general average;

(c) repairs, supplies or other contracts relating to the ship;

(d) [loss or damage resulting from] pollution of the marine en-
vironment.

4. Unless otherwise agreed between the States concerned, a
State cannot invoke immunity from jurisdiction before a court of
another State which is otherwise competent in a proceeding which
relates to the carriage of cargo on board a ship owned or operated
by that State if, at the time the cause of the action arose, the ship
was used for other than government non-commercial purposes.

5. Paragraph 4 does not apply to any cargo carried on board
the ships referred to in paragraph 2 nor does it apply to any cargo
owned by a State and used or intended for use exclusively for gov-
ernment non-commercial purposes.

6. States may plead all measures of defence, prescription and
limitation of liability which are available to private ships and car-
goes and their owners.

7. If in a proceeding there arises a question relating to the
government and non-commercial character of a ship owned or op-
erated by a State or cargo owned by a State, a certificate signed
by a diplomatic representative or other competent authority of
that State and communicated to the court shall serve as evidence
of the character of that ship or cargo.

56. He said that the Drafting Committee had discussed
the article at length. In the previous version of the arti-
cle, the main problem had been the use of the word
"non-governmental" in paragraphs 1 and 4. The Draft-
ing Committee had noted that article 96 of the 1982
United Nations Convention on the Law of the Sea de-
fined the conditions under which a State-owned or State-
operated ship enjoyed immunity and that the difficulty
with article 17 was that it approached the issue from the
opposite angle by trying to define the circumstances in
which a State-owned or State-operated ship did not en-
joy immunity. The Drafting Committee had felt that the
best way of overcoming the difficulty was to provide
that a ship would not enjoy immunity whenever the cri-
teria set forth in article 96 of the United Nations Con-
vention on the Law of the Sea were not met. It had there-
fore replaced the concluding phrase of paragraph 1 by
the words "if, at the time the cause of action arose, the

ship was used for other than government non-
commercial purposes".

57. It would also be noted that, in the text as thus
amended, the ship was no longer "designed to be used"
for commercial purposes, but was "used" for commer-
cial purposes. Paragraph 1 presupposed the existence of
a cause of action relating to the operation of the ship and
it was difficult to imagine that such a cause of action
could arise if the ship was not actually in use. The Draft-
ing Committee had therefore deemed it preferable to re-
tain only the criterion of actual use, particularly since the
criterion of intended use was very vague and likely to
give rise to difficulties in practice. Some members of the
Committee had, however, expressed reservations about
the deletion of that criterion.

58. The Drafting Committee had deleted the words
"engaged in commercial [non-governmental] service"
from the first part of paragraph 1 because it had viewed
them as unnecessary, since the criterion the ship had to
meet in order for the rule of immunity not to apply was
defined in the second part of that paragraph.

59. For the sake of clarity, the Drafting Committee had
slightly amended the first phrase of paragraph 2, replac-
ing the words "does not apply to warships and naval
auxiliaries nor to other ships" by "does not apply to
warships and naval auxiliaries nor does it apply to other
ships". The words "or intended for use" had been de-
leted, as in paragraph 1. Also, the last part of the para-
graph had been brought into line with the wording used
in article 96 of the United Nations Convention on the
Law of the Sea and now read " . . . used exclusively on
government non-commercial service".

60. Some members of the Drafting Committee had ob-
jected to the retention of the second half of paragraph 2
on the ground that the reference to "other ships owned
or operated by a State and used exclusively on govern-
ment non-commercial service" was unnecessary and
confusing. In their view, it was self-evident, given the
terms of paragraph 1, that that category of ships enjoyed
immunity and that there was therefore no need to state
expressly that such ships were excluded from the scope
of the paragraph. It had also been noted that the refer-
ence in question would enlarge the scope of the excep-
tion provided for under paragraph 5, relating to cargoes,
which would be undesirable. The prevailing view among
members of the Committee was, however, that it would
be preferable to retain the reference in paragraph 2 to
"other ships owned or operated by a State and used ex-
clusively on government non-commercial service", so
that paragraph 2 would also cover customs inspection
boats, hospital vessels and police-patrol boats. Elabora-
tion of that point would be included in the commentary.

61. In paragraph 3, the main change concerned the ad-
dition of a new subparagraph {d) pursuant to suggestions
made in the Sixth Committee at the last session of the
General Assembly. The Drafting Committee, while real-
izing that the listing in paragraph 3 was purely illustra-
tive, had felt that, in view of the importance attached by
the international community to environmental questions
and the increase in the number of cases of pollution of
the sea by ships, there was merit in making special men-
tion of claims arising from the pollution of the marine
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environment. Some members of the Committee had,
however, taken the view that an unqualified reference to
claims in respect of "pollution of the marine environ-
ment" might serve as an encouragement to frivolous
claims or claims in the service of mankind not involving
specific loss or damage. They had therefore insisted on
the inclusion of the words "loss or damage resulting
from" before the words "pollution of the marine envi-
ronment". Some other members had considered that the
inclusion of those words might lead to an undesirable a
contrario interpretation with regard to the types of
claims referred to in subparagraphs (a) to (c). They had
further noted that the words in question were unneces-
sary, since no claim would be entertained by a court if
the claimant had not established that he had actually suf-
fered a loss or damage: the new subparagraph merely in-
dicated that, in case a claim was presented in respect of
pollution of the marine environment, State-owned or
State-operated ships would be treated in the same way as
other ships and that the question of the legitimacy or ad-
missibility of the claim would not be determined on the
basis of the draft under preparation.

62. The Drafting Committee had not been able to rec-
oncile those divergent points of view and had therefore
decided to place the words "loss or damage resulting
from" in square brackets.

63. The other changes made in paragraph 3 were of a
purely editorial nature. In the English text, the words
"the expression" had been deleted and the words "shall
mean" had been replaced by the word "means". The
words "of a claim in respect of", which had appeared in
each of the three subparagraphs, had been placed in the
chapeau in order to avoid unnecessary repetition.

64. Paragraphs 4 and 5 enunciated rules relating to the
carriage of cargo that were parallel to those laid down in
paragraphs 1 and 2, as amended by the Drafting Com-
mittee. It would be noted, however, that, in paragraph 5,
the words "intended for use" had been retained because
the cargo was not normally used while it was on board
the ship and it was therefore its planned use which
would determine whether the State concerned was or
was not entitled to invoke immunity. In paragraph 5, the
Drafting Committee had also replaced the words "be-
longing to" by the words "owned by" for the sake of
consistency.

65. As to paragraph 6, some members of the Drafting
Committee had pointed out that the rule enunciated ap-
plied in all proceedings in which State property was in-
volved and not only in proceedings relating to ships and
cargoes, so that the rule should either be repeated in all
the articles in part III or form the subject of a general
provision. The Drafting Committee had, however, noted
that article 17 was modelled on the first paragraph of ar-
ticle 4 of the International Convention for the Unifica-
tion of Certain Rules relating to the Immunity of State-
owned Vessels, which specified that States could, with
respect to State-owned or State-operated ships, plead all
measures of defence, prescription and limitation of li-
ability which were available to private vessels and their
owners, and had arrived at the conclusion that the elimi-
nation of paragraph 6 might give rise to problems of in-
terpretation. It had therefore agreed to keep the para-

graph, on the understanding that the commentary would
make it clear that States could plead all available means
of defence in any proceedings in which State property
was involved.

66. Paragraph 7, which was based on article 3 of the
Convention, had been somewhat modified in its wording
so as to indicate at the outset that the ships dealt with in
the paragraph were State-owned or State-operated ships
and State-owned cargoes. Furthermore, the definite arti-
cle "the" before the words "diplomatic representative"
had been replaced by the indefinite article "a". In the
English version, the words "shall serve as evidence"
had been borrowed from article 5 of the Convention, the
French text of which used the words vaudra preuve. Al-
though the Drafting Committee was aware that the two
expressions were not quite equivalent, it had thought it
preferable not to call into question the French version of
the Convention by adopting another formula, such as
constituera line preuve de. The commentary would make
it clear that the certificate referred to in paragraph 7 was
rebuttable evidence.

67. Other editorial changes were that the words "any
proceeding" in paragraphs 1 and 4 had been replaced by
the words "a proceeding" and the title had been simpli-
fied and now read: "Ships owned or operated by a
State".

68. Mr. BARSEGOV said that he had no objection to
the text proposed by the Drafting Committee, but
pointed out that legislation of the Soviet Union granted
immunity from jurisdiction in proceedings relating to
ships owned or operated by a State and that, in practice,
a modus vivendi made it possible to settle disputes. He
also noted that such immunity did not apply in the case
of ships on commercial service.

69. Mr. EIRIKSSON said that he had taken note of the
explanations given by the Chairman of the Drafting
Committee concerning the last phrase of paragraph 2. He
nevertheless considered that that phrase was unnecessary
and found it strange to explain the expression "other
ships owned or operated by a State and used exclusively
on government non-commercial service" in the com-
mentary, since ships used exclusively on government
non-commercial service were already excluded from the
scope of paragraph 1. He would therefore like that
phrase to be deleted. He reserved the right to come back
later to the other paragraphs of the article.

70. Mr. HAYES said that he shared Mr. Eiriksson's
reservations, which he himself had put forward in the
Drafting Committee, but without going so far as to op-
pose the retention of the last part of paragraph 2.

71. He also had a reservation about paragraphs 1 and 2
and, in particular, about the use of two different terms to
reflect the same idea: in paragraph 1, the term "for other
than government non-commercial purposes" and, in
paragraph 2, the term "on government non-commercial
service". He had proposed that the Drafting Committee
should keep the term "for government non-commercial
purposes" or at least use the same term in both para-
graphs. Just because the two terms were used in the
United Nations Convention on the Law of the Sea did
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not mean that they also had to be used in the draft arti-
cles.

72. He reserved the right to come back later to other
paragraphs of the article under consideration.

73. Mr. Sreenivasa RAO said that, in general, he sup-
ported article 17, but would have preferred the words in
square brackets in paragraph 3 (d) to be retained and the
square brackets eliminated in order to make the effect of
the provision clearer. Other drafting amendments, on
which he would not insist absolutely, would also make
the text clearer. In the English version of paragraph 4,
for example, the term "that State" was somewhat am-
biguous, since two different States were being referred
to: it would be better to specify that the reference was to
the first State. Similarly, reference was made throughout
the article to "government non-commercial service"
and, in paragraph 7, to the "government and non-
commercial character" of a ship. What was meant in
both cases, at least as he saw it, was "public" or "gov-
ernment" and therefore "non-commercial". Moreover,
the certificate issued by the State to serve as evidence of
the government and non-commercial character of the
ship was provided for in paragraph 7, but not referred to
in any other article. The concept in question was, how-
ever, very important for the purpose of avoiding unnec-
essary complications before the courts and was en-
shrined in the practice of a number of States. It should
appear more explicitly in the draft articles. Lastly, al-
though the purpose of paragraph 2 was very clear,
Mr. Eiriksson's proposal for the deletion of the second
part of the paragraph also had some merit.

74. Mr. DIAZ GONZALEZ said that the Spanish text
of article 17 contained terms which did not exist in that
language. He would discuss the matter with the other
Spanish-speaking members of the Commission in order
to decide on new wording, which would be communi-
cated to the secretariat.

75. Mr. RAZAFINDRALAMBO said that the wording
of the last part of paragraph 2, which Mr. Eiriksson had
proposed should be deleted, was taken from article 96 of
the United Nations Convention on the Law of the Sea,
which dealt with the non-commercial use of ships, even
warships and naval auxiliaries. The French text of that
article also referred to service public, not to service gou-
vernemental. In paragraph 3 (d), he was in favour of the
deletion of the words in square brackets because the con-
cept of "loss or damage" applied to all of the subpara-
graphs of the article, and not only to pollution. If those
words were deleted, it might be necessary to use the in-
definite article and say: "a pollution of the marine envi-
ronment".

76. Mr. MAHIOU said that he supported article 17, but
had two comments to make. The first, which was more a
doubt than an objection, related to the term "intended
for use", which was now used only in paragraph 5 of the
article, whereas it had also been used in paragraphs 1, 2
and 4 of the text adopted on first reading. The explana-
tions given in that connection, both in the Drafting Com-
mittee and in plenary, were all the more unconvincing in
that five of the seven States which had enacted legisla-
tion on the subject had used that term. The second com-
ment related to paragraph 3 (d): he was in favour of the

deletion of the square brackets because the phrase in
question explained the meaning of the subparagraph
without limiting its scope, for the simple reason that the
beginning of the paragraph stated that "For the purposes
of this article, 'proceeding which relates to the operation
of that ship' means, inter alia, any proceeding . . .".

77. Mr. BARSEGOV said that he was also in favour of
the deletion of the square brackets, since the phrase in
question was necessary for greater precision. However,
subparagraphs (a), (b) and (c) seemed very clear.

78. Mr. PELLET said that the explanation by the
Chairman of the Drafting Committee was essential,
namely, that the commentary would indicate that the
words "shall serve as evidence" did not refer to irrebut-
table evidence. As to the deletion of the words "in-
tended for use" in several paragraphs of the article, in-
ternational instruments were just as valuable a reference
as national legislation. The United Nations Convention
on the Law of the Sea carefully avoided any reference to
the intended use of ships, since that concept was always
a source of confusion. He was surprised that
Mr. Eiriksson, who was one of the architects of the Con-
vention, wanted to delete the end of paragraph 2,
whereas that formulation was used in article 96 of the
Convention and, especially, in article 236, which dealt
with sovereign immunity. Lastly, he failed to see why so
much importance was being attached to whether the
square brackets in paragraph 3 (d) should be retained or
deleted. That phrase merely gave an example of a pro-
ceeding in which the problem might arise and paragraph
3 could in no way constitute a basis for jurisdiction.

79. Mr. EIRIKSSON explained that he found para-
graph 2 to be illogical and inconsistent with paragraph 1.
No interpretation of the law of the sea could be taken to
mean that a ship used exclusively on government non-
commercial service (para. 2) could be used for other than
government non-commercial purposes (para. 1). With re-
gard to paragraph 3 (d), it was less the wording of the
phrase in square brackets than its interpretation which
posed a problem, in view of the wording of the chapeau
of the paragraph. Some members were already attempt-
ing to build substantive law into paragraph 3 precisely
on the basis of that phrase. The best solution would be to
delete it and explain in the commentary that there had
been absolutely no intention of establishing substantive
law in paragraph 3. In fact, paragraph 3 as a whole was
unnecessary.

80. Mr. HAYES said he agreed that, as Mr. Pellet had
pointed out, the purpose of paragraph 3 was simply to
give some examples of proceedings in which immunity
could not be invoked. The question of retaining or delet-
ing the phrase in square brackets was none the less im-
portant, since retention would pave the way for the a
contrario argument by comparison with the other para-
graphs that, in the case of pollution of the marine envi-
ronment, the proceedings referred to in paragraph 1
would not be possible unless there had been loss or dam-
age. Those in favour of retaining the phrase held that it
would help avoid frivolous actions against States. How-
ever, immunity had nothing to do with the merits of the
case and could not be a means of avoiding that type of
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action. He was therefore strongly opposed to the reten-
tion of that phrase in subparagraph (d).

81. Mr. SHI said that he was just as strongly in favour
of retaining that phrase and deleting the square brackets.

82. Mr. FRANCIS said that any wording to which ob-
jections had been raised in plenary, even by only one
member of the Commission, should be placed in square
brackets. He suggested that the Commission should
abide by that practice, the only other solution being to
proceed to a vote, which had happened only once in 15
years.

83. Mr. McCAFFREY said that he was in favour of the
deletion of the words in square brackets. He also won-
dered why the words "intended for use" appeared only
in paragraph 5 and nowhere else in the article.

84. Mr. TOMUSCHAT said he endorsed Mr. Eiriks-
son's suggestion that the end of paragraph 2, after the
words "naval auxiliaries", should be deleted. In his
view, that part of the paragraph was a mere repetition of
paragraph 1.

85. The CHAIRMAN, speaking as a member of the
Commission, noted that there was a convergence of
views on the new text of the chapeau of paragraph 3, but
he too feared that the phrase in square brackets in sub-
paragraph (d) would pave the way for an a contrario ar-
gument and thus have the opposite effect of that being
sought by those in favour of retaining it.

86. Speaking as Chairman, he suggested that the Com-
mission should continue its consideration of article 17 at
a later time, following consultations.

It was so agreed.

ARTICLE 10 (Commercial transactions) {continued)

87. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) read out the new text he was proposing for para-
graph 3 following his consultations, namely:

" 3 . The immunity from jurisdiction enjoyed by a
State shall not be affected with regard to a proceeding
which relates to a commercial transaction engaged in
by a State enterprise or other entity established by the
State which performs commercial transactions and
which has an independent legal personality and is ca-
pable of:

"(a) suing or being sued; and

"(&) acquiring, owning or possessing and dis-
posing of property including property which the State
has authorized it to operate or manage."

88. He said that the words "which performs", instead
of the words "to perform", placed the emphasis on the
activity of the enterprise rather than on the purpose for
which it had been established. The main change in rela-
tion to the text proposed by the Drafting Committee was
the deletion of the adverb "exclusively", which had
qualified the words "commercial transactions".

89. Mr. HAYES said that the phrase "which performs
commercial transactions" might simply be superfluous,

since the first part of the text stated that the case in ques-
tion was that of a proceeding which related to a "com-
mercial transaction".

90. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that, although Mr. Hayes' comment was logical,
he believed that, for the sake of clarity, it would be best
to retain the phrase.

91. Mr. TOMUSCHAT said that he preferred the
Drafting Committee's original text, which covered the
two basic elements: the fact that there was a commercial
transaction engaged in by a State enterprise and the fact
that the State enterprise had been established to perform
commercial transactions.

92. Mr. Sreenivasa RAO said that he endorsed the text
just read out by the Chairman of the Drafting Committee
and was satisfied with his explanations.

93. Mr. EIRIKSSON said that he shared Mr. Tomu-
schat's view.

94. Mr. SHI said that he also endorsed the new text. In
order to avoid redundancy, he would propose simply that
the words "which performs commercial transactions"
should be replaced by the words "in order to perform
commercial transactions".

95. The CHAIRMAN asked whether the word
"which" in the phrase "which performs commercial
transactions" referred to the State or to the enterprise.

96. Mr. GRAEFRATH said that, like Mr. Tomuschat,
he believed that the original text was more satisfactory
because it was clearer.

97. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that the text that he had just introduced had
been designed solely to overcome some problems to
which attention had been drawn. His own preference was
also for the Drafting Committee's original text, although
he would agree to the deletion of the word "exclu-
sively", which was unnecessary and might be mislead-
ing. In any case, the reservations of the members of the
Commission would be reflected in the summary records
of the meetings and in the Commission's report.

98. Mr. FRANCIS said that he supported the revised
text, in which the deletion of the word "exclusively"
guaranteed the necessary flexibility. In such changing
times, it could not be claimed that commercial transac-
tions were an exclusive domain belonging only to enter-
prises established especially for that purpose.

99. Mr. PELLET said that, in his opinion, Mr. Shi's
suggestion was simply a return to the text which had
been adopted, after much hesitation, by the Drafting
Committee. It involved a question of form rather than of
substance. On the other hand, the revised text certainly
differed in thrust from the original text. The problems of
interpretation to which reference had been made seemed
to relate only to the English version. In French at least,
there was no doubt that it was the State enterprise that
performed the commercial transactions, not the State.
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100. He therefore preferred the new text, which had
two advantages by comparison with the original text.
First, the deletion of the word "exclusively" brought the
objective into sharper focus. Secondly, and above all, the
purpose for which an entity had been established would
have no bearing in the case of a proceeding and had
nothing to do with the problem of the immunity of the
State in a given situation. The State might have wanted
to establish a commercial entity which would, in fact,
carry out activities other than commercial activities: in
that case, immunity would apply. It might also have
wanted to establish a primarily governmental entity
which engaged in commercial transactions: in that case,
immunity would not apply. Thus, it was not the purpose
for which the State enterprise or other State entity had
been established which counted, but its activity at the
time when the problem of immunity arose.

101. He did not consider that provision to be essential,
but he understood the concerns of some members of the
Commission who had raised the question of the immu-
nity of the State that had established an enterprise which
did not enjoy immunity and did not want the provision to
prejudice the answer. That answer would, however, de-
pend on the draft as a whole.

102. Mr. TOMUSCHAT said that the discussion had
taken a new turn, whereas a consensus had seemed to be
emerging.

103. The Commission could stay with the original text
proposed by the Drafting Committee by deleting the
word "exclusively"—the main bone of contention—and
replacing the words "with regard to" by the word " i n "
in the English version. Mr. Pellet's fears could be dis-
pelled. The case of an entity established initially to per-
form government service and then transformed by the
State to perform commercial transactions was covered
by the words "to perform" contained in the Drafting
Committee's original provision.

104. The CHAIRMAN invited the members of the
Commission to continue their consultations on article 10,
paragraph 3.

ARTICLE 15 (Fiscal matters ) (continued)

105. Mr. McCAFFREY emphasized that article 15
was based on extensive legislative practice.

106. The CHAIRMAN suggested that consultations
should continue and that the Commission should come
back later to article 15.

It was so agreed.

The meeting rose at 1.05 p.m.
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Jurisdictional immunities of States and their prop-
erty (continued) (A/CN.4/L.457, A/CN.4/L.462 and
Add.l, Add.2 and Corr.l and Add.3 and Corr.l,
ILC/(XLIII)/Conf.Room Doc.l)

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING1 (continued)

ARTICLE 10 (Commercial transactions) (concluded)

1. The CHAIRMAN invited the Commission to re-
sume consideration of article 10.2

2. Mr. PAWLAK (Chairman of the Drafting Commit-
tee) said that, at the previous meeting, he had proposed a
revised draft of paragraph 3.3 Following consultations
and in view of the fact that the draft had not enlisted the
support of the majority of members in plenary, he
wished to withdraw it and, instead, to put forward an-
other solution. It should be emphasized that the provi-
sion contained in paragraph 3 was most important. Its
purpose was to indicate that a State enterprise or an es-
tablishment set up by the State could not be identified
with the State. It had to have separate legal personality
and had to be liable for its actions. His new proposal,
which, he believed, preserved that central meaning yet
met the concerns expressed by some members, was that
the words "to perform exclusively commercial transac-
tions", in the text proposed by the Drafting Committee,4

should simply be deleted.

3. The CHAIRMAN thanked the Chairman of the
Drafting Committee for his efforts to arrive at an accept-
able solution. He said that, if he heard no objection, he
would take it that the Commission agreed to adopt arti-
cle 10, as amended.

Article 10, as amended, was adopted.

1 For texts of draft articles provisionally adopted by the Commis-
sion on first reading, see Yearbook... 1986, vol. II (Part Two), pp. 7-
12.

2 For text, see 2218th meeting, para. 58.
3 For text, see 2219th meeting, para. 87.
4 See footnote 2 above.


