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79. Mr. GRAEFRATH said that he was prepared to
agree to deletion of the fourth and fifth sentences and
proposed in addition that the third sentence should be
amended to read as follows: "The scope of 'judicial
functions', however, should be understood to cover judi-
cial powers, whether exercised by courts or by adminis-
trative organs."

80. Mr. BEESLEY said he believed Mr. Graefrath's
proposal would solve the problem.

81. Mr. PELLET said that he could not accept the no-
tion that the draft articles should also cover immunity
from execution: if confiscation by customs was to be
considered as related to immunity from jurisdiction, then
every act of authority by the State—whether performed
by the police or by the customs—would be covered by
the draft, something which would be inadmissible.

82. He supported the proposal to delete the fourth and
fifth sentences and proposed that the third sentence
should be completely recast so as to indicate very clearly
that it was the nature of the functions which mattered
and not the nature of the organ exercising them.

83. Mr. McCAFFREY said that he was prepared to ac-
cept the proposal by Mr. Graefrath, which took into ac-
count the concern voiced by Mr. Pellet.

84. The CHAIRMAN suggested that the Commission
should resume the discussion at the following meeting.

It was so agreed.

The meeting rose at 6.15 p.m.
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CHAPTER II. Jurisdiction^ immunities of States and their prop-
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Add.2 and Corr.l, Add.3 and Corr.l)

D. Draft articles on jurisdictional immunities of States and their
property (continued) (A/CN.4/L.462/Add.l and Corr.2 and 3)

Commentary to article 2 (Use of terms) (concluded)

Paragraph (3) (concluded)

1. The CHAIRMAN drew attention to the proposed
amendment of the third sentence of paragraph (3) of the
commentary to article 2, to read: ' 'The scope of judicial
functions, however, should be understood to cover judi-
cial functions whether exercised by courts or by admin-
istrative organs." The fourth and fifth sentences of para-
graph (3) would be deleted.

2. Prince AJIBOLA said that the repetition of the word
"judicial" should be avoided, and suggested instead:
"such functions whether exercised . . ." .

3. Mr. CALERO RODRIGUES observed that the sen-
tence was tautological, for according to the definition in
article 2, paragraph 1 (a), any organ of a State which ex-
ercised judicial functions was a court. However, he did
not object to the proposal.

Paragraph (3), as amended, was approved.

Paragraph (4)

4. Mr. MAHIOU suggested that, to avoid difficulties of
interpretation, the paragraph should end simply with the
words "by administrative organs".

5. Mr. RAZAFINDRALAMBO proposed the expres-
sion "by some administrative organs of a State". Not all
such organs had quasi-judicial functions.

It was so agreed.

6. Mr. TOMUSCHAT pointed out that there was no
equivalent of the words "or agencies" in the French ver-
sion.

Paragraph (4), as amended, was approved.

Paragraph (5)

7. Prince AJIBOLA proposed that the word "under-
standing", in the first sentence, should be replaced by
"meaning".

It was so agreed.

Paragraph (5), as amended, was approved.

Paragraph (6)

Paragraph (6) was approved.

Paragraph (7)

8. Mr. CALERO RODRIGUES queried the meaning of
the phrase "entities that are sometimes not completely
foreign". Did it refer to the dependencies of colonial
powers?
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9. Mr. OGISO (Special Rapporteur) explained that
there was a case law concerning entities which were not
independent States—for instance, colonial governments.

10. The CHAIRMAN suggested that such entities
should be described as "not completely sovereign".

11. Prince AJIBOLA said they could be described as
"not completely independent".

12. Mr. TOMUSCHAT referred to the footnote, which
drew a connection in State practice between colonial de-
pendencies and foreign sovereign States. Where there
was such a link between a State and a foreign entity, the
entity in question was not completely foreign. The best
course, however, would be to replace "completely" by
"really".

13. Mr. MAHIOU pointed out that the footnote, to-
gether with the remainder of the paragraph, covered the
situation of such entities as far as State immunity was
concerned.

14. Mr. NJENGA welcomed Mr. Tomuschat's pro-
posal. The writers had in mind entities which were part
of a metropolitan State. Although not really foreign to
that State, they enjoyed State immunity.

15. Mr. OGISO (Special Rapporteur) said he could
agree to the substitution of "really" for "completely".

Paragraph (7), as amended, was approved.

Paragraph (8)

16. Prince AJIBOLA said the term "assimilated"
seemed to imply that a sovereign or head of State was
absorbed into the central Government, rather than
recognized as equivalent to it.

17. Mr. TOMUSCHAT suggested that the words "as-
similated to" should be replaced by "equated with".

It was so agreed.

18. Mr. EIRIKSSON, referring to article 2, paragraph
1 (b) (v), pointed out that paragraphs (18), (19) and (20)
of the commentary contained further examples of repre-
sentatives of the State who enjoyed immunity when act-
ing in that capacity.

19. Mr. SEPULVEDA GUTIERREZ said that, in the
Spanish version, the term equipararse would be prefer-
able to asimilarse.

It was so agreed.

Paragraph (8), as amended, was approved.

Paragraph (9)

20. Mr. TOMUSCHAT proposed that the words "The
central Government is therefore the State itself", in the
second sentence, should be deleted.

It was so agreed.

Paragraph (9), as amended, was approved.

Paragraphs (10) and (11)

Paragraphs (10) and (11) were approved.

Paragraphs (12), (13) and (14)

21. Mr. TOMUSCHAT said that the proposition con-
tained in paragraph (13) was incorrect. It drew a distinc-
tion between sovereign authority and other government
authority, concluding that local or municipal agencies
exercised only the latter and therefore did not enjoy sov-
ereign authority. As the French text, which referred to
prerogatives de la puissance publique, showed, it was
wrong to derive any substantive consequences from a
doubtful choice of legal concepts. States were immune to
the extent that any form of public, governmental author-
ity was exercised. This also emerged from the reference
to "other entities" in the new version of article 2, para-
graph 1 (b) (iv). It was important not to restrict the scope
of the article in the commentary by suggesting, quite
wrongly, that only institutions at the highest level en-
joyed State immunity.

22. Mr. PAWLAK said that paragraphs (12) and (13)
both raised the problem of the powers attributed to
political subdivisions of a State. It would be better to
call them "administrative subdivisions". In a federal
structure, the administrative subdivisions had extensive
powers.

23. Mr. MAHIOU said that in many countries, local
and municipal authorities were empowered by adminis-
trative law to act in the exercise of "sovereign author-
ity". In the French version of paragraph (13), the phrase
prerogatives de la puissance publique de VEtat should
be replaced by prerogatives souveraines.

24. Mr. NJENGA said the second sentence of para-
graph (13) could be deleted. Organs of State at lower
levels frequently exercised sovereign powers when act-
ing on behalf of the Government; hence, not all subdivi-
sions could be excluded from enjoyment of immunity.

25. The CHAIRMAN said he agreed, but the word
"normally" catered for the exceptions.

26. Mr. THIAM said the second sentence of paragraph
(13) should either be deleted, or redrafted to reflect the
fact that in French law, as in other legal systems, local
authorities did exercise the functions of la puissance
publique.

27. Prince AJIBOLA said he, too, was in favour of de-
leting the second sentence of paragraph (13).

28. Mr. MAHIOU pointed out that the expression "in-
ternal law", in the English version of paragraph (13),
had been mistranslated in the French version as "inter-
national law".

29. Mr. BEESLEY said that, if the correct term was
"international law", the problem could arise of the in-
terpretation of the constitutions of federal States. The ex-
pression "political subdivision" in paragraph (13)
should be replaced by "administrative subdivision". He
agreed with Mr. Njenga that the second sentence should
be deleted. Mr. Mahiou's interpretation of paragraph
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(13) appeared to be correct for international law, but not
for internal law.

30. Mr. CALERO RODRIGUEZ said that the second
sentence of the paragraph was badly drafted, but could
easily be adjusted to reflect the idea that State immunity
sometimes extended to the local level. He suggested the
following wording: "Subdivisions of States at the level
of local or municipal authorities, when not performing
acts in the exercise of the sovereign authority of the
State, do not enjoy State immunity."

31. Mr. PELLET said he agreed with Mr. Mahiou. The
English version of paragraph (13), referring to internal
law, was the correct one. Although the amendment pro-
posed by Mr. Calero Rodrigues for the second sentence
clarified matters, a problem remained concerning the
prerogatives de la puissance publique de VEtat. In some
legal systems, local authorities exercised such preroga-
tives in their own right. The same question arose in para-
graph (16) of the commentary, which linked the acts in
question exclusively to State authority. He could accept
the amendment, but would prefer to delete the words "of
the State".

32. Mr. TOMUSCHAT proposed that paragraphs (13),
(14) and (15) should be deleted. The contents of those
paragraphs were not in accord with the new definition of
the State contained in article 2, paragraph 1 (b). The
term "sovereign authority" covered the sovereign pow-
ers of the central Government, and also powers exercised
by bodies at a lower level. State immunity applied only
where sovereign powers were exercised.

33. Mr. RAZAFINDRALAMBO said that he agreed
with Mr. Pellet's views but not with all of his conclu-
sions. Unquestionably, constitutional law and internal
law could alone determine the extent to which one of the
State's subdivisions was able to perform acts in the exer-
cise of the sovereign authority of the State. The issue
was not one to be decided by international law. There
was a clear distinction, at least in French law, between
the prerogatives of sovereign authority and the preroga-
tives exercised by subordinate bodies of the State. In ar-
ticle 2 the reference was to the "sovereign authority of
the State" to quote paragraph 1 {b) (iii) and (iv). Para-
graph (13) of the commentary was acceptable, particu-
larly in view of the important qualifier "normally", in
the second sentence.

34. Mr. MAHIOU said he fully agreed that it was for
the constitution and for internal law to determine
whether a State's subdivisions could exercise the State's
sovereign authority. The position with regard to "politi-
cal subdivisions" was that they exercised the preroga-
tives of puissance publique but not the prerogatives of
the sovereign authority of the State. Paragraph (13)
could therefore be kept, since it dealt only with the sov-
ereign authority of the State.

35. Mr. THIAM said that the commentary should con-
centrate on its proper subject, namely the State. There
was no need to enter into the subtleties of the powers of
administrative subdivisions of the State, which varied
enormously from one country to another. Venturing into
such difficult ground would be of no advantage to the
Commission's work.

36. Mr. OGISO (Special Rapporteur) said that article
2, paragraph 1 (b) (iii) was intended to explain the mean-
ing of the term "State" for the purposes of jurisdictional
immunity, and not the meaning of "State" in general
under international law. As far as paragraph 1 (b) (iii)
was concerned, he wished to stress the importance of the
words "in the exercise of the sovereign authority of the
State".

37. All of the commentaries had been drafted in Eng-
lish. Consequently, the words "internal law" were cor-
rect and the word international in the French version
was a mistranslation. The powers of a political subdivi-
sion of the State would be determined, of course, by the
internal law of that State. Paragraph (13) gave a correct
explanation of the general position of political subdivi-
sions of the State from the point of view of State immu-
nity.

38. The second sentence was clear: it indicated that a
subdivision of the State which did not perform acts of
sovereign authority did not enjoy State immunity. He
therefore saw no reason to change paragraph (13). All
the paragraph said was that, in the somewhat exceptional
cases where a subdivision of the State did exercise sov-
ereign authority, it would enjoy immunity.

39. The CHAIRMAN said that perhaps the Commis-
sion would be prepared to accept the wording proposed
by Mr. Calero Rodrigues for the second sentence of
paragraph (13).

40. Mr. BEESLEY said that the wording did represent
an improvement, but the problem was a much larger one,
for it involved an important and sensitive issue. The sec-
ond sentence of paragraph (12) spoke of "such political
subdivisions as may be endowed with international legal
personality . . ." , a passage that left open the whole
question of how such subdivisions of the State could be
so endowed. The sentence was totally unacceptable and
should be amended. Furthermore, Mr. Tomuschat's pro-
posal for the deletion of paragraphs (13), (14) and (15)
deserved very careful consideration.

41. Mr. PELLET said that since the text of the article
itself referred to the "exercise of the sovereign authority
of the State", he would urge that the formulation to be
used throughout the commentary, at least in French,
should be la puissance publique de VEtat. With regard to
the second sentence of paragraph (13) he could accept
the rewording proposed by Mr. Calero Rodrigues, pro-
vided it included the formulation "sovereign authority of
the State". Lastly, he reserved his position with regard
to the substance.

42. Mr. PAWLAK said that the expression "political
subdivisions" had to be changed to "administrative sub-
divisions". In a great many States, like his own, there
were no political subdivisions—there were only admin-
istrative subdivisions.

43. The rewording of the second sentence of paragraph
(13) proposed by Mr. Calero Rodrigues was an improve-
ment, although he saw no actual need for the sentence.
As far as paragraph (14) was concerned, it should be de-
leted, for the contents seemed to hark back to the 1930s.
Paragraph (15), on the other hand, should be retained.
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44. Mr. BENNOUNA supported the wording proposed
by Mr. Calero Rodrigues for the second sentence of
paragraph (13).

45. Mr. ARANGIO-RUIZ said that he fully agreed
with members who had pointed out that it was for consti-
tutional and internal law to determine the authority of an
administrative subdivision to act at the international
level. The second sentence of paragraph (12), to which
Mr. Beesley had referred, was completely wrong both in
theory and in practice. It was extremely rare for a subdi-
vision of the State to enjoy international legal personal-
ity. Article 2, paragraph 1 (b) (iii), dealt with the excep-
tional case in which such a subdivision was entitled to
perform acts in the exercise of the State's sovereign
authority.

46. Mr. RAZAFINDRALAMBO said that it was per-
haps inappropriate to criticize paragraph (12), which ap-
parently reflected the views of only some members of
the Commission.

47. Mr. SHI objected strongly to the term "political
subdivisions" and urged that it should be replaced by
"administrative subdivisions" not only in the commen-
tary but also in article 2. The term "political subdivi-
sion" was used in United States legislation and such ter-
minology was suitable in the context of a federal State,
but not in that of a State having a unitary system.

48. Paragraphs (13), (14) and (15) of the commentary
dealt with a great many issues of constitutional law and
political theory. The Commission had no time to engage
in an in-depth discussion of such delicate matters, and
theories differed from country to country. He therefore
supported the proposal by Mr. Tomuschat for paragraphs
(13), (14) and (15) to be deleted.

49. Mr. CALERO RODRIGUES pointed out that the
term "political subdivisions" appeared in the text of ar-
ticle 2 and there could be no question of reopening the
debate on the article.

50. The problem of the second sentence of paragraph
(12), which had been mentioned by Mr. Beesley, could
be solved by deleting the words "international legal per-
sonality or". The sentence would thus say that immunity
was recognized for those subdivisions which were en-
dowed with "capacity to perform acts of sovereign
authority in the name or on behalf of the State", without
any reference to international legal personality, in other
words, the concept which had created most difficulty.

51. Mr. BEESLEY said that Mr. Calero Rodrigues'
earlier proposal paved the way for a solution to para-
graph (13); it would not be possible to settle the matter
finally, however, until it was decided which passages of
paragraph (12) were to be retained.

52. Mr. SHI said he was still of the view that para-
graph (13) should be deleted.

53. Mr. THIAM said that he, too, favoured deletion of
paragraph (13). A distinction had to be made between
the State and local authorities. In his view, the Commis-
sion must concentrate on the State; otherwise, it would
only be complicating its task.

54. Mr. ARANGIO-RUIZ pointed out that constitu-
tional lawyers drew a distinction between administrative
subdivisions of a State and constitutional subdivisions.
Constitutional subdivisions enjoyed constitutional de-
centralization, a feature that was typical of a federal
State but one that could also be found in certain other,
non-federal, States. Italy, for example, consisted of re-
gions which in terms of their powers and functions, fell
somewhere between the State itself and local authorities.
They were not only administrative entities, but also exer-
cised constitutional functions since, in some areas, they
had legislative powers. In that respect they resembled to
some extent the constituent States of the United States of
America, the German Lander and the Swiss Cantons, for
instance. The word "political", used in the context of
the term "political subdivision", had perhaps created
some confusion inasmuch as it failed to take account of
that distinction between constitutional autonomy and ad-
ministrative autonomy. What was needed therefore, was
a reference to political and administrative subdivisions
or to constitutional and administrative divisions.

55. Mr. TOMUSCHAT said he continued to believe
that paragraph (13), which did not really reflect the con-
tent of article 2, should be deleted. It dated back to a
time when the doctrine of restrictive immunity had not
yet been recognized. In the first half of the twentieth
century, it had been important to determine whether an
entity was a sovereign entity or some other entity of pub-
lic law. Now that a distinction was made between com-
mercial activities and other sovereign activities, that dis-
tinction no longer mattered. Basically, a functional
criterion was adopted whereby there was immunity
wherever an entity exercised the prerogatives de la puis-
sance publique.

56. Mr. PELLET said that he could agree to
Mr. Calero Rodrigues' proposal with respect to para-
graph (12), provided that, wherever the words puissance
publique occurred in the French text, the words de YEtat
were added.

57. A debate on paragraph (13) was necessary to ascer-
tain whether the paragraph should be retained. In par-
ticular, it was important to decide whether the draft
should cover all, or only some, of the entities which ex-
ercised the prerogatives de la puissance publique. He
did not think it possible to avoid reopening the debate on
the second sentence of paragraph (12), which was ex-
tremely restrictive. Paragraphs (13), (14) and (15) con-
fused the issue, in his opinion, and should be deleted.

58. He did not agree with Mr. Thiam. If the—
admittedly unfortunate—expression "political subdivi-
sion" was included in the text, it must be explained. The
discussion should, however, concentrate on the explana-
tion and not on the text. In particular, it was important to
make clear whether or not administrative subdivisions
should be included.

59. Mr. GRAEFRATH said he would propose, first,
that the words "international legal personality or", in
paragraph (12), should be deleted, as Mr. Calero Ro-
drigues had suggested; second, that paragraphs (13) and
(14) should be deleted; and third, that the word "autono-
mous" should be deleted from the first sentence of para-
graph (15).
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60. Mr. PAWLAK, supporting that proposal, said he
would further propose that the word "political", in the
first line of paragraph (12), should be replaced by "ad-
ministrative" or, alternatively, that the words "or ad-
ministrative" should be added after the word "politi-
cal".

61. Mr. BENNOUNA suggested that a small working
group should be appointed to prepare a new draft of
paragraphs (12), (13), (14) and (15). The four paragraphs
went together, and in his view, would have to be dealt
with together if a solution was to be found.

62. Mr. JACOVIDES supported the proposals made by
Mr. Bennouna and Mr. Graefrath.

63. Mr. ARANGIO-RUIZ said that any text prepared
by a working group should explain that the word "politi-
cal" was not to be understood in the narrow sense but
rather as referring to the administrative or constitutional
subdivisions of a State.

64. Mr. THIAM urged the Commission to adopt
Mr. Graefrath's proposal forthwith and not to enter into
too much pointless detail.

65. Mr. MAHIOU said that Mr. Graefrath's proposal
was a move in the right direction and should be ac-
cepted.

66. So far as the use of the word "political" was con-
cerned, he would remind members that the possibility of
referring to administrative, rather than political, subdivi-
sions had given rise to a lengthy debate in the Drafting
Committee. Moreover, when the notion of a federal State
had been introduced on second reading, the word "po-
litical" could have been dispensed with and the word
"administrative" used in place of it. Such a change had
not been made, however, which perhaps explained the
reason for the present lengthy discussion.

67. Mr. SHI said that he could agree to deletion of the
second sentence of paragraph (12) or to the amendment
proposed by Mr. Graefrath in that connection. His posi-
tion on paragraphs (13), (14) and (15) remained un-
changed. They should be deleted.

68. Mr. BEESLEY said that he shared Mr. Shi's posi-
tion.

69. The CHAIRMAN suggested, in the light of com-
ments made, that a small working group should be ap-
pointed composed of Mr. Al-Baharna (General Rappor-
teur), Mr. Graefrath, Mr. Ogiso (Special Rapporteur) and
Mr. Pawlak (Chairman of the Drafting Committee) to
submit proposals with respect to paragraphs (12), (13),
(14) and (15).

It was so agreed.

The meeting was suspended at 11.45 a.m.
and resumed at 12.25 p.m.

70. The CHAIRMAN invited Mr. Ogiso (Special Rap-
porteur) to introduce the working group's proposals.

71. Mr. OGISO (Special Rapporteur) said that the
working group's proposals on paragraphs (12), (13), (14)
and (15) might not be fully satisfactory to all members,

but they did, in his view, represent a fair compromise.
Paragraph (12) should be amended to read:

"(12) The third category covers political as well as
administrative subdivisions of a State which are con-
stitutionally entitled to perform acts in the exercise of
the sovereign authority of the State. The correspond-
ing term for 'sovereign authority' used in the French
text is prerogatives de la puissance publique. The
Commission discussed at length whether in the Eng-
lish text 'sovereign authority' or 'governmental
authority' should be used and has come to the conclu-
sion that 'sovereign authority' seems to be, in this
case, the nearest equivalent to 'prerogatives de la
puissance publique\ Some members, on the other
hand, expressed the view that the term 'sovereign
authority' was normally associated with the interna-
tional personality of the State, in accordance with in-
ternational law, which was not the subject of the para-
graph. Consequently, it was held that 'governmental
authority' was a better English translation of the
French expression 'la puissance publique'. Autono-
mous regions of a State which are entitled to perform
acts in the exercise of sovereign authority may also
invoke sovereign immunity under this category."

72. Paragraphs (13) and (14) should be deleted.

73. The CHAIRMAN invited comments on the revised
text of paragraph (12).

74. Mr. CALERO RODRIGUES proposed that the
words "political as well as administrative" in the first
sentence should be deleted, so that the third category of
entities which might benefit from State immunity would
simply be subdivisions of a State. That solution would
resolve certain difficulties which had arisen in respect of
the wording of paragraph (12).

75. Mr. SHI proposed that the word "constitutionally"
should be inserted before the word "entitled", in the last
sentence.

76. Mr. PELLET said that Mr. Shi's suggestion was
logical, since the working group had added the word
"constitutionally" to the first sentence of the paragraph.
He nevertheless wondered whether that addition was jus-
tified, especially in view of the fact that the powers re-
ferred to in paragraph (4) derived not only from constitu-
tions but also from legal systems. Paragraph (12) as
revised might thus be inconsistent with paragraph (4).
He would appreciate clarification from the working
group on that point.

77. Mr. MAHIOU said that he endorsed the suggestion
made by Mr. Calero Rodrigues. As to Mr. Pellet's query,
the term "constitutionally" had been understood to mean
"under the internal law of States". The word "constitu-
tionally" might even be too restrictive. He suggested
therefore that the words "under internal law" should re-
place the word "constitutionally" in both the first and
last sentences of the revised text of paragraph (12).

78. Mr. PAWLAK said that, as pointed out by
Mr. Mahiou, the working group had understood the word
"constitutionally" to mean under internal law. He there-
fore endorsed Mr. Mahiou's suggestion. Although he
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agreed in principle with the proposal by Mr. Calero Ro-
drigues, deleting the words "political as well as adminis-
trative" might give rise to drafting problems in other
parts of the report. It was therefore better to keep the
first sentence of paragraph (12) as it stood.

79. Mr. BEESLEY said that he endorsed the view of
those who wished to replace "constitutionally" by "un-
der internal law". While he agreed with the point made
by Mr. Calero Rodrigues, Mr. Pawlak had also presented
a convincing argument in favour of keeping the first sen-
tence as it stood.

80. Mr. AL-BAHARNA said that if the words "politi-
cal as well as administrative" were deleted from para-
graph (12), they should also be deleted from paragraph
(15).

81. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission wished to
adopt the revised text of paragraph (12) proposed by the
working group, with three additional amendments. The
words "political as well as administrative" would be de-
leted; the word "constitutionally" in the first sentence
would be replaced by "under internal law"; and, in the
last sentence, the words "under internal law" would be
inserted after the words "of a State which are".

Paragraph (12), as amended, was approved.

Paragraphs (13) and (14) were deleted.

Paragraph (15)

82. Mr. OGISO (Special Rapporteur) said that the
working group proposed that the first sentence of para-
graph (15) should be amended to read:

"Whatever the status of subdivisions of a State,
there is nothing to preclude the possibility of such en-
tities being constituted or authorized to act as organs
of the central Government or as State agencies per-
forming sovereign acts of the foreign State."

83. Mr. BEESLEY, supported by Mr. SHI, proposed
that the words "by internal law" should be inserted after
the words "being constituted or authorized" in the first
sentence.

It was so agreed.

Paragraph (15), as amended, was approved.

Paragraphs (16) and (17)

Paragraphs (16) and (17) were approved.

Paragraph (18)

84. Mr. PELLET said that, in the French text, the
words les directeurs de departement ministeriel should
be replaced by les ministres.

85. Mr. CALERO RODRIGUES said that the wording
used in paragraph (18) was probably deliberate, in order
to avoid listing ministers before ambassadors. He won-
dered if that might not also be true for the French text.

Paragraph (18) was approved.

Paragraphs (19) and (20)

Paragraphs (19) and (20) were approved.

Paragraph (21)

86. Mr. PELLET said that the words "Drafting Com-
mittee" in the penultimate sentence should be replaced
by the word "Commission". Paragraph (21) and, to a
certain extent, the following paragraphs, were very con-
fusing. Paragraph (21) stated that the term "transaction"
was generally understood to have a wider meaning than
the term "contract". At the same time, the following
paragraphs contained a number of references to "con-
tracts or transactions" and "contracts and transactions",
implying that contracts were not subsumed under the no-
tion of transactions. Was such a distinction necessary? It
would be better to avoid the dichotomy between con-
tracts and transactions. The commentary on that point
was hardly enlightening.

87. The CHAIRMAN said that the distinction between
the two terms would be clarified, if necessary. He also
took it that the Commission wished to replace the words
"Drafting Committee" by "Commission".

It was so agreed.

Paragraph (21), as amended, was approved.

Paragraph (22)

Paragraph (22) was approved.

Paragraph (23)

88. Mr. EIRIKSSON said that the words "Drafting
Committee" in the sixth sentence should be replaced by
"Commission".

89. Mr. PELLET said that to be consistent with the ex-
planation given in paragraph (21), the word "a lso"
should be deleted from the first sentence of paragraph
(23) and the words inter alia should be inserted after
"covers". That would demonstrate that contracts were
not being considered as equivalent to transactions.

It was so agreed.

Paragraph (23), as amended, was approved.

Paragraphs (24) to (26)

Paragraphs (24) to (26) were approved.

Paragraph (27)

90. Mr. EIRIKSSON proposed that the words " if in its
practice that purpose is relevant to determining the non-
commercial character of the contract or transaction"
should be added at the end of the first sentence.

It was so agreed.

Paragraph (27), as amended, was approved.

Paragraphs (28) to (31)

Paragraphs (28) to (31) were approved.
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The commentary to article 2, as amended, was ap-
proved.

Commentary to article 3 (Privileges and immunities not affected by
the present articles)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were approved.

Paragraph (3)

91. Mr. MAHIOU said that the words ' 'Drafting Com-
mittee" in the fifth sentence should be replaced by
"Commission".

Paragraph (3), as amended, was approved.

Paragraphs (4) to (7)

Paragraphs (4) to (7) were approved.

The commentary to article 3, as amended, was ap-
proved.

Commentary to article 4 (Non-retroactivity of the present articles)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were approved

The commentary to article 4 was approved.

Commentary to article 5 (State immunity)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were approved.

Paragraphs (3) and (4)

92. Mr. EIRIKSSON said that paragraphs (3) and (4)
overlapped and could be combined. A new paragraph
should be drafted whereby the first sentence would be
the first sentence of paragraph (3), followed by the entire
text of paragraph (4), to which the words "and would
not prejudice the future development of State practice"
would be added after the phrase "would have no effect
on general international law". That formulation would
then be followed by the last sentence of paragraph (3).

93. Mr. CALERO RODRIGUES endorsed Mr. Eiriks-
son's suggestion. The proposed arrangement did not im-
ply any substantive changes and was an improvement on
the original text.

Paragraphs (3) and (4), as amended, were approved.

The commentary to article 5, as amended, was ap-
proved.

Commentary to article 6 (Modalities for giving effect to State immu-
nity)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were approved.

Paragraph (3)

94. Mr. TOMUSCHAT said that the words "and only
then", in the second sentence, should be deleted in order
to give more flexibility to the meaning of the paragraph.
The words "the court i s" , in the last sentence, should be
replaced by "courts are".

It was so agreed

Paragraph (3), as amended, was approved.

Paragraphs (4) to (11)

Paragraphs (4) to (11) were approved.

Paragraph (12)

95. Mr. TOMUSCHAT said that the words "so
much" should be inserted after the words "the practice
of States not" in the first sentence.

It was so agreed

Paragraph (12), as amended, was approved.

Paragraph (13)

96. Mr. EIRIKSSON proposed that the end of the first
sentence, beginning with the words "or an action insti-
tuted", should be deleted since the matter was already
covered by the commentary to paragraph (10).

It was so agreed.

Paragraph (13), as amended, was approved.

The commentary to article 6, as amended, was ap-
proved.

The meeting rose at 1.05 p.m.
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