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common interest in strengthening the rule of law in in-
ternational relations.

25. Mr. RAZAFINDRALAMBO, speaking on behalf
of members from African States, thanked Mr. Njenga for
an extremely clear and full account of the activities of
the Committee, whose very broad-ranging programme of
work covered subjects of the utmost importance to the
international community, and especially the developing
countries, which included many African States. Since
Mr. Njenga had been elected Secretary-General of
AALCC the cooperation between the Committee and the
Commission had gone from strength to strength and it
was gratifying that it had taken place under the leader-
ship of an African jurist. Unquestionably, development
of the Committee's activities would help to enhance
cooperation with the Commission.

26. Mr. Sreenivasa RAO, speaking on behalf of mem-
bers from the Asian Group of States, said he had great
pleasure in welcoming in Mr. Njenga, a leader among ju-
rists from the developing world. His report on the Com-
mittee's work drew attention to important activities of
great interest to the legal community in Asia and Africa,
for which the Committee's annual session was an indis-
pensable forum enabling it to project its common interest
throughout the world and to participate effectively in the
development and codification of international law by ne-
gotiating important regimes at conferences held under
United Nations auspices. Hence, it was no surprise that
the Committee should have made an outstanding contri-
bution to the development of the law of treaties, the law
of the sea and other areas of international law.
Mr. Njenga's valuable experience as a former member of
the Commission, as a negotiator in the international field
and as a mentor and friend to lawyers in Asia and Africa
in his capacity of Secretary-General of the Committee
made for a new era in cooperation with the Commission.
In conclusion, he could not fail to pay tribute to the enor-
mous work on the development of international law be-
ing done by the Committee with limited facilities, finan-
cial constraints and the disadvantaged situation of its
members.

27. Mr. EIRIKSSON, speaking on behalf of members
from the Group of Western European and Other States,
said that he associated himself with the welcome ex-
tended to Mr. Njenga and with the expressions of appre-
ciation for his presentation. He himself had most pleas-
ant memories of working with Mr. Njenga in the United
Nations, particularly as a colleague on the Commission
and also at the Third United Nations Conference on the
Law of the Sea. In that regard, he noted with satisfaction
the Committee's continued interest in the law of the sea.
The Commission had every reason to be grateful to the
Committee for its loyalty to the Commission's work.
That loyalty had been shown once again by the concrete
suggestions made for the Commission's future work,
suggestions which would be taken very seriously.

28. Whenever possible, his colleagues of the legal de-
partments of the Nordic States attended the Committee's
meetings and invariably benefited from doing so.

29. Mr. VERESHCHETIN, speaking on behalf of
members from Eastern European States, expressed warm
appreciation to Mr. Njenga for his interesting presenta-

tion of the activities of AALCC. His valuable report was
of great importance to the Commission, which did not
operate in isolation for its work was of direct interest to
experts in international law in the various parts of the
world. His own country, the Russian Federation, was in
both Europe and Asia, so that Russian international ju-
rists like himself were particularly interested in the Com-
mittee. Yet another reason was the emergence of several
new Asian States, formerly part of the Union of Soviet
Socialist Republics. Those new countries would be very
interested in the Committee's activities, because they did
not as yet have many international lawyers; contact with
the Committee would hence be of great value to them. It
was his hope that the excellent cooperation between the
Commission and the Committee would grow even
stronger.

The meeting rose at 11.40 a.m.

2276th MEETING

Friday, 19 June 1992, at 10.05 a.m.

Chairman: Mr. Christian TOMUSCHAT

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. Idris, Mr. Jacovides,
Mr. Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja,
Mr. Mahiou, Mr. Mikulka, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Razafindralambo,
Mr. Rosenstock, Mr. Shi, Mr. Szekely, Mr. Thiam,
Mr. Vargas Carreno, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yamada, Mr. Yankov.

State responsibility (continued) (A/CN.4/440 and
Add.l,1 A/CN.4/444 and Add.1-3,2 A/CN.4/L.469,
sect. F, A/CN.4/L.472, A/CN.4/L.478 and Corr.l
and Add.1-3, ILC(XLIV)/Conf.Room Doc.l and 4)

[Agenda item 2]

THIRD AND FOURTH REPORTS OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLE 5 bis and

ARTICLES 11 TO 143 (continued)

1. Mr. PELLET said that he would comment on the
whole of the fourth report (A/CN.4/444 and Add.1-3),

1 Reproduced in Yearbook . . . 1991, vol. II (Part One).
2 Reproduced in Yearbook . . . 1992, vol. II (Part One).
3 For texts of proposed draft articles 11 and 12, see 2273rd meeting,

para. 18; for 5 bis, 13 and 14, see 2275th meeting, para. 1.



2276th meeting—19 June 1992 143

even though document A/CN.4/444/Add.2 had not yet
been issued in French, and on the relevant parts of the
third report (A/CN.4/440 and Add.l).

2. At the 2274th meeting, he had explained why he
shared the Special Rapporteur's view on the principle
that countermeasures should be included in the draft arti-
cles and had expressed sympathy for the concerns of
those members of the Commission who had argued that
care must be taken to prevent countermeasures from be-
coming a weapon in the hands of the most powerful and
serving to bolster an unjust international order in the
name of the law.

3. It was therefore essential that the legal regime for
countermeasures taken in response to an unlawful act
should be based on the concern not to give the powerful
States an unfair advantage, but, rather, to enable all
States to make sure that their rights were respected if
they had been violated. The point was not to ensure re-
spect for international law in general, but to respond to a
breach of international law suffered by the reacting
State. That was the direct result of the general outline of
the draft articles adopted in 1975,4 according to which
the first part would deal with the circumstances giving
rise to responsibility and the second would determine the
consequences of responsibility. Those consequences
were reparation and, if necessary, countermeasures,
which, if he had rightly understood the third report, were
defined by the Special Rapporteur as the generality of
the measures to which a State might resort in response to
a breach of international law by which it had been in-
jured, a definition which ought to be included in the draft
articles. Injury or harm played a key role, which was the
same as the role played by the breach in part 1 of the
draft articles. The breach was what gave rise to respon-
sibility and injury was the basic condition for reacting to
the wrongful act. If there was no injury, there could be
no reparation and no countermeasures. That idea was
suggested in article 30 of part 15 of the draft articles and
it seemed to be the basis for draft article 11. If that was
not the case, the link between the possibility of resorting
to countermeasures and the existence of injury should be
brought out more clearly, all the more so because para-
graph 2 of the fourth report and the first two paragraphs
of chapter II of the third report, which introduced that
provision, exclusively placed the emphasis not on injury,
but on the internationally wrongful act. However, if the
Commission focused only on the internationally
wrongful act as a prerequisite for countermeasures, it
would be confusing responsibility itself and its conse-
quences and going back to the traditional positivist ap-
proach which equated responsibility with reparation. In
other words, although both reports were silent on that
point, should it be understood that the reference to the
injured State in draft article 11 implied that that State, in
taking countermeasures, must have suffered an infringe-
ment of a right protected by law, as clearly stated in arti-
cle 5,6 that led to injury, as not expressly stated in arti-
cle 5, whereas draft articles 7 and 8, which had been

considered at the forty-first session,7 referred to injury as
a condition for reparation?

4. That was not a purely theoretical question because it
had practical effects. If injury in the strict sense, mean-
ing a specific infringement of a subjective right, was left
aside and if the idea was accepted that a merely legal in-
jury would be enough, an idea with which he could not
agree, it would be recognized that any breach of the law
might lead to countermeasures, even if the State which
took them had not actually suffered any negative conse-
quences of the breach in question. It would then be all
too easy for the strongest States to set themselves up as
the righters of wrongs, the policemen of the world, and,
on the pretext of putting an end to the wrongful act, to
bring about the triumph not of the law, but of what they
thought the law should be.

5. He recognized that the Special Rapporteur had been
careful to point out that it was not the function of coun-
termeasures to inflict punishment, but he was reluctant to
say so expressly in the draft articles and, even though he
said that he was referring only to delicts, there were
lengthy passages on reactions to violations of obligations
erga omnes which were probably not all crimes, but usu-
ally were. Although he could agree that crimes could
lead to punishment, that was certainly not true of delicts.

6. In that connection, he wished to digress for a mo-
ment to say that he found the Special Rapporteur's third
and fourth reports quite paradoxical. The Special Rap-
porteur said that he was not referring to crimes, which he
would deal with later, but, in fact, crimes were exten-
sively discussed. Most of the examples he gave of
breaches of international law consisted of the use of
armed force, acts of terrorism, the kidnapping of diplo-
mats and intervention on a massive scale in the internal
affairs of States and even the list of prohibited counter-
measures in draft article 14 clearly showed that he was
irresistibly drawn by the idea of "crimes". The question
of the use of force, attacks on basic human rights, the in-
violability of diplomatic agents and respect for the other
rules of jus cogens would not be relevant if those were
anything but crimes. In any case, the rule of proportion-
ality would prohibit such measures if they were intended
merely as a response to delicts. The basic ambiguity was
that the report and the draft articles seemed to relate both
to crimes and to delicts.

7. Coming back to countermeasures, he said that they
did not seem to have any punitive function, for, other-
wise they would be the preserve of the powerful States;
secondly, they were linked exclusively to reparation or,
more accurately, to the impossibility of obtaining repara-
tion or the risk that obtaining it would be impossible;
and, thirdly, that they could consequently be used only if
the State resorting to them had suffered injury. Draft ar-
ticle 11 could, moreover, be interpreted in that way, but,
as it stood, it was not entirely reassuring on that score,
especially in the light of the commentaries relating to it.
Countermeasures must nevertheless be prevented from
turning into a widespread means of enforcing interna-

4 Yearbook . . . 1975, vol. II, pp. 55-59, document A/10010/Rev.l,
paras. 38-51.

5 For text, see Yearbook . . . 1980, vol. II (Part Two), p. 33.
6 See 2275th meeting, footnote 5.

7 For texts and summary of discussion, see Yearbook . . . 1989,
vol. II (Part Two), pp. 72-73, paras. 229-230 and pp. 79 et seq.,
paras. 256-301.
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tional law, since, if care was not taken, any State could
then take countermeasures, not only to ensure respect for
its own rights, but also to ensure respect for the law in
general. Machinery already existed for that purpose,
namely, the sanctions which could be adopted by certain
international bodies, including the Security Council,
which were mentioned by the Special Rapporteur in the
third report, but of which he had little to say in the
fourth. The Special Rapporteur tended to adopt a fairly
elastic approach to national countermeasures, which
were treated as being akin to sanctions; in that case, they
should come within the jurisdiction of an international
body. There was a revealing comment in the fourth re-
port which belied that approach: "Unilateral measures
are long bound to remain the core of the legal regime of
State responsibility." It showed that the Special Rappor-
teur seriously underestimated the basic change consti-
tuted by the Covenant of the League of Nations, con-
firmed by the Charter of the United Nations and now
being given a new opportunity by the new world situ-
ation to become more firmly established.

8. That was why he had a fairly strong reservation
about a further omission he had noted in draft article 12,
which dealt mainly with dispute settlement and thus re-
ferred implicitly to Chapter VI of the Charter. But what
about Chapter VII? In the fourth report, the Special Rap-
porteur discussed only Article 2, paragraphs 3 and 4, and
Articles 33 to 38 of the Charter, without saying a word
about Chapter VII. In his own opinion, however, re-
course to the measures provided for in Chapter VII of
the Charter was the first essential limitation on the uni-
lateral use of countermeasures. If the Security Council
had decided on sanctions, in accordance with Articles 41
and 42 of the Charter, it was hardly likely that States
would take no notice of them and continue to carry out
measures of their own, just as individual or collective
self-defence was allowed in the event of aggression only,
according to Article 51,

. . . until the Security Council has taken measures necessary to main-
tain international peace and security.

If the Security Council had decided on measures within
the meaning of Articles 41 and 42, States were no longer
free to decide as they wished on countermeasures of
their own.

9. He therefore considered that something should be
added to draft article 12 in order to make it clear that
countermeasures could be applied only as long as sanc-
tions had not been decided by a competent international
body. He also thought that that omission had been delib-
erate on the Special Rapporteur's part. The principle of
the restriction on countermeasures which he himself was
proposing was being challenged by the Special Rappor-
teur, at least in chapter VII of the fourth report, where he
said that there was no such thing as a self-contained re-
gime for reacting to a wrongful act. He was not entirely
convinced by the Special Rapporteur's arguments and, in
any case, he was not sure that the idea he had in mind
was the same as the one in chapter VII of the fourth re-
port. He believed that the Special Rapporteur's conclu-
sions would not be valid if sanctions had been decided
on by an international body which was empowered to
adopt them or if a court such as ICJ had ordered interim

measures of protection in a dispute that had been brought
before it.

10. Draft article 12 gave rise to other, less serious,
concerns. With regard to paragraph 1, he was, like
Mr. Bowett (2274th meeting), rather sceptical about the
need to require the exhaustion of all the amicable settle-
ment procedures available. There was no denying the
fact that a State responsible for a breach giving rise to
harm had to agree to an amicable settlement procedure,
but whether the injured State had to wait until all the
available settlement procedures had been exhausted was
not only open to question, but also contrary to the clear-
est precedent in that matter—the 1978 Franco-American
arbitration in the Air Service Agreement case.8 Such a re-
quirement would also penalize States which had agreed
to the largest possible number of dispute settlement pro-
cedures. If negotiations were the only available proced-
ure, States could rapidly take countermeasures, whereas
a State which abided by Article 33 of the Charter of the
United Nations and agreed to settle disputes with other
States through various kinds of settlement procedures
would have to wait indefinitely before it could take
countermeasures, and that would be an unacceptable in-
equality before the law.

11. That objection, which might be somewhat theoreti-
cal, could be added to the practical drawbacks of the so-
lution proposed by the Special Rapporteur. It would be
both more realistic and more reasonable to say that coun-
termeasures should neither hamper the amicable settle-
ment of the dispute nor make it worse. In that case, it
would be more logical to move paragraph 1 (a) of draft
article 12, as it stood, to draft article 14. A countermeas-
ure which would prevent the amicable settlement of the
dispute or make it more difficult should be and probably
was prohibited by international law.

12. Paragraph 3 of draft article 12 should likewise be
transferred to draft article 14, since countermeasures
which endangered international peace and security were
obviously prohibited. That left paragraph 2 of draft arti-
cle 12 which, together with paragraph 1 (b), would be
the only real subject-matter of the draft article. That pro-
vision could be simplified: instead of providing for a
stream of exceptions, it could simply be stated that the
injured State could resort to countermeasures, first,
where the State to which the internationally wrongful act
could be attributed did not cooperate in good faith in
choosing an amicable settlement procedure; secondly,
where an international body competent to impose sanc-
tions or interim measures of protection had not inter-
vened previously; thirdly, where the State to which the
internationally wrongful act could be attributed failed to
respect those sanctions or interim measures of protec-
tion; and, fourthly, provided that the intention to take
countermeasures had been communicated properly and
in a timely fashion.

13. Draft article 13 did not give rise to any problems,
unlike the new version of draft article 14. First, as he had
already pointed out, part of the present draft article 12
should be incorporated into draft article 14. Secondly, he

8 See 2267th meeting, footnote 8.
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had some doubts about the wording of paragraph (1) (b)
(iv). It would be simpler to say that countermeasures
which violated the rights of a third party were prohib-
ited. Thirdly, he wondered whether draft article 14 was
not redundant in part. Paragraph (1) (b) (iii) rightly pro-
vided for the prohibition of any conduct which was con-
trary to a peremptory norm of general international law,
but no one would deny the fact that those norms in-
cluded at least the prohibition of the use of force, the
protection of fundamental human rights and, probably,
the basic rules on diplomatic representation. In that case,
paragraph 1 (a), (b) (i) and (b) (ii) and paragraph 2 were
superfluous. The point was not to rewrite international
law as a whole, but to define the general principles appli-
cable in respect of responsibility. The Commission could
get bogged down in endless debate if, as part of that ex-
ercise, it tried to list the different rules of jus cogens.

14. Instead of simplifying paragraph 1 (a) and (b) as
contained in the earlier version, the Special Rapporteur
was proposing wording which might complicate the
Commission's task, in particular by splitting the provi-
sions relating to the use of force into two paragraphs. He
was one of those who believed, as the Special Rappor-
teur himself did, moreover, that the prohibition set forth
in Article 2, paragraph 4, of the Charter of the United
Nations did not relate only to the use of armed force and
that, beyond a certain threshold, resort to the use of
force, even non-armed force, was prohibited by contem-
porary international law. He therefore objected not to the
substance of the provisions proposed by the Special Rap-
porteur, but to the excessively analytical method he
seemed to have chosen. For reasons which probably dif-
fered from those of Mr. Rosenstock (2275th meeting), he
agreed with him that it was not appropriate to get in-
volved in a debate that several generations of diplomats
and jurists had been unable to conclude. It would be
wiser not to list the rules of jus cogens in detail and thus
not to refer expressly to the prohibition of the use of
force and the basic principles which protected the indi-
vidual. If the Commission insisted on mentioning the use
of force, it should use one of those sufficiently ambigu-
ous formulas that were so often found in international
law, such as: "An injured State must not, as a counter-
measure, resort to the threat or use of force in contraven-
tion of the provisions of the Charter of the United
Nations" or " . . . to the threat or use of force prohibited
by international law".

15. He would not comment on draft article 5 bis be-
cause he would then have to express doubts about the
soundness of the definitions which were contained in ar-
ticle 5 itself, as adopted on first reading, and which
should not be called into question at the current stage of
the Commission's work.

16. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he believed, perhaps mistakenly, that the work he was
doing in the Commission was scholarly. He did not con-
sider himself either a diplomat or a politician. As a
scholar, he did not mind appearing, within limits, to be
rather original. So, when any members of the Commis-
sion disagreed with him or did not approve of the draft
articles or particular parts of his reports, he was glad in a
way, since that meant that his work had not been utterly
useless. He therefore did not feel in the least offended

when a member expressed opinions different from his
own, even in a very heated fashion. However, there were
some things which were difficult for him to accept. The
previous speaker, at the beginning of his statement, had
agreed with him that countermeasures should be dealt
with. He had dealt with them not because that had been
his idea, but because countermeasures were part of the
programme of work adopted by the Commission long
before. The former Special Rapporteur, Mr. Riphagen,
had already dealt with the subject. The previous speaker
had, however, gone on to say that countermeasures must
be regulated in such a way as to prevent abuses by strong
and rich States of weak and poor States. That was ex-
actly what he himself had written in the opening para-
graphs of his third report and what he had repeated in his
statements at the preceding and current sessions. He had
done his best clearly to explain, both orally and in writ-
ing, his views on the difference between strong and
weak and on the necessity to take that difference into ac-
count in order to eliminate or reduce the advantage of
the strong. There was thus no reason to come back to
that point as if he had failed to consider it.

17. With regard to substance, it had been said that us-
ing the concept of infringement as a means of defining
the injured State and determining which State had the
right to resort to countermeasures might be to the advan-
tage of stronger States. He would like to know in what
sense it could possibly be alleged that by basing himself
on the very concept of an injured State embodied in arti-
cle 5 of the draft as adopted by the Commission—repeat,
by the Commission—on first reading, he was favouring
strong States to the detriment of the weak.

18. The question of human rights had been raised and
it had been said that violations of human rights were
crimes. It was true that such violations did sometimes
constitute crimes or very serious breaches, but there
were others which were not equally grave and against
which States had to react, including those States which
had not suffered any harm, but had been injured in their
right to have human rights respected by all the States
which were committed to respect them under interna-
tional law. The word "paradoxical" had been used to
compare his preliminary9 and second10 reports to his
third and fourth reports. In the first two reports, he had
stated that he would deal with crimes separately, at a
later stage, while, in his third and fourth reports, he had
frequently cited examples or cases of acts which were
crimes rather than simple delicts. When he had begun
the task entrusted to him, he had stated, in reply to at
least one member of the Commission who believed at
that time that crimes should be dealt with first, that he
was not ready to deal with crimes immediately. He had
said quite humbly that he knew nothing about crimes
other than what was stated in article 19 of part l u and
that he preferred to perform his task by starting with
what he knew or at least with what was the least unfa-
miliar and then moving gradually towards the unknown.

9 Yearbook... 1988, vol. II (Part One), document A/CN.4/416 and
Add.l.

10 Yearbook... 1990, vol. II (Part One), document A/CN.4/425 and
Add.l.

11 See 2261st meeting, footnote 8.
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In fact, he was coming to believe that there was no clear-
cut distinction between crimes and delicts; rather, they
could be placed on a continuum, with crimes being the
most serious among internationally wrongful acts. Thus,
in dealing with consequences, it was perhaps more diffi-
cult to make a clear distinction between delicts and
crimes. In any event, he had not cited only cases of
crimes in his third and fourth reports. Moreover, some
"simple" violations of human rights were wrongful
acts, but not the wrongful acts that those who believed in
a clear-cut distinction regarded as crimes. It might also
be asked whether a violation against one individual was
really much less serious than a violation against thou-
sands.

19. He was fully aware that most members of the
Commission and most Governments were not in favour
of the idea of the punitive function of countermeasures.
It was therefore out of respect for that general sentiment
and on the basis of his longstanding belief that draft arti-
cle 10 might contain a punitive element that he had ex-
plained why he had drafted article 11 as he had and had
specified that he wished to leave untouched the question
whether or not countermeasures had a punitive motive,
although it was difficult to deny, in his opinion, that
States resorted to countermeasures not just to secure
reparation but also to chastise. He had also explained
that, after all, even the most discreet forms of reparation
performed an implied punitive function. All that not-
withstanding, even on the function of countermeasures
the same speaker had been able to find grounds for alleg-
ing that he (the Special Rapporteur) should be consid-
ered a supporter of the strong against the weak and of the
rich against the poor: that apparently on the grounds that
only the strong had the right to punish the weak or the
rich to punish the poor. That was quite untrue. In his re-
port, he had given two examples in which two small de-
veloping countries had adopted a punitive attitude to-
wards two permanent members of the Security Council.

20. With regard to the omission of any reference to
Chapter VII of the Charter of the United Nations, he
noted that, in relation to procedures for the peaceful set-
tlement of disputes, he had referred to Article 2, para-
graphs 3 and 4, of the Charter, Chapter VI of the Char-
ter and all the relevant instruments. Why should he then
have mentioned Chapter VII? In fact, he took issue with
the way in which Chapter VII might have given and
might still give rise to abuses, precisely by the stronger
States. He therefore found it very odd that he had been
publicly singled out, by the speaker in question, as
someone who favoured the strong over the weak, the
rich over the poor. He was doing exactly the opposite,
and better than anyone else, except perhaps the weak and
the poor themselves.

21. As regarded the same speaker's remark concerning
jus cogens, he recalled that he had stated clearly at the
preceding meeting that more than one reader might ques-
tion whether prohibited countermeasures had to be re-
ferred to specifically in draft article 14, since some, al-
though not all of them, were or could be considered to be
condemned as contrary to jus cogens. He had explained
the two reasons for his choice and he considered them to
be sound.

22. In conclusion, he noted that there was nothing
worse than attributing to someone opinions he had never
expressed, for the sole purpose of criticizing them to
one's advantage.

23. Mr. VILLAGRAN KRAMER said that the topic
under consideration, which brought into play the con-
cepts of war, intervention and unilateral acts which af-
fected third States, was a troublesome one. It neverthe-
less had to be dealt with. The Special Rapporteur's
fourth report (A/CN.4/444 and Add. 1-3) and his intro-
duction had therefore been extremely useful, particularly
as the topic was very controversial because it touched on
sensitive areas that were regarded as the domain of the
powerful and areas that were also complex since no
country could claim to have the privilege of or a mono-
poly on intervention and the use of force. There were
countries on every continent that disregarded the Charter
of the United Nations and international law and resorted
to acts of intervention and the use of force, as well as
countries which were affected by those acts.

24. The Special Rapporteur had clearly explained his
views on the extent of responsibility, the conditions un-
der which reprisals involving the threat or the use of
force could give rise to the responsibility of their author
and the cases and circumstances in which it might be
possible to regulate resort to reprisals.

25. With regard to Mr. de Saram's theory that certain
wrongful acts which gave rise to State responsibility
ceased to be wrongful under certain conditions, he asked
when, under what conditions and in what circumstances
that might be the case. In all national legal systems, state
of necessity and self-defence precluded criminal respon-
sibility, leaving only civil liability to stand in certain
cases. The State had a monopoly on the use of force, but
such use was governed by the constitution and the legis-
lation of that State and the treaties to which it was a
party. Any abuse was penalized and gave rise to respon-
sibility, including that of the State. That theory could be
transposed into international law.

26. In the case of the difficult relations among States,
the question of the use of force invariably gave rise to
discussion, even though there was a permanent move-
ment against the use of force by way of reprisals. The
point was to determine when and in what cases the use
of force by way of reprisals might be justified and not
give rise to State responsibility. How much tolerance
should be allowed?

27. While, in internal law, state of necessity and self-
defence allowed the use of force, in international law,
there had to be a close link between the concept of the
use of force, on the one hand, and state of necessity or
self-defence, on the other, so as to prohibit the use of
force by way of reprisals. Self-defence could not be
equated with, or justify, reprisals.

28. In his view, intervention was wrongful and that
was so because there was a rule which made it wrongful:
the provisions of Article 2, paragraphs 4 and 7, of the
Charter of the United Nations. That rule had been reaf-
firmed by the General Assembly each year since 1965 in
a number of resolutions, including the Declaration on the
Inadmissibility of Intervention in the Domestic Affairs
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of States and the Protection of Their Independence and
Sovereignty,12 the Declaration on Principles of Inter-
national Law concerning Friendly Relations and
Cooperation among States in accordance with the Char-
ter of the United Nations,13 the Definition of Aggres-
sion,14 the resolution on non-interference in the internal
affairs of States,15 the Declaration on the Deepening and
Consolidation of International Detente16 and the Declara-
tion on the Inadmissibility of Intervention and Interfer-
ence in the Internal Affairs of States.17 Since Govern-
ments had thus declared, at different times, that
intervention was contrary to the Charter of the United
Nations and international law, the Commission could not
disregard the political and legal dimension of that phe-
nomenon. It could, of course, be argued that many Gen-
eral Assembly resolutions were only declaratory and not
binding, but he himself did not believe that all General
Assembly resolutions were only declaratory. Had not the
resolution entitled "Uniting for peace"18 been invoked
even by the permanent members of the Security Council
at the end of the Korean war?

29. The question was thus whether such texts which
had been duly adopted by a competent body had legal ef-
fects. He believed that they did. The reason was that
PCIJ had held that the way in which the parties to a
treaty interpreted and executed it was binding on them.
That was also true of the resolutions which were adopted
by the General Assembly, and which enunciated second-
ary rules in relation to the primary rules contained in the
Charter of the United Nations. General Assembly resolu-
tions thus had great value. At least he personally be-
lieved that they did.

30. As to the question whether reprisals should be gen-
erally prohibited, he was inclined to agree with Mr. Shi
(2267th and 2273rd meetings) that, in theory, such a
general prohibition would be fully justified. However,
there were no rules prohibiting reprisals when they did
not involve the unilateral use of force. Could it then be
concluded that something that was not expressly prohib-
ited was permitted and could it be asked to what extent
such permissible conduct could give rise to responsibil-
ity? It should be noted that, in certain regional systems
which were part of self-contained systems, such as the
inter-American system, reprisals were expressly prohib-
ited, whether or not they involved the use of force. That
was stated, for example, in former article 19 (now arti-
cle 22) of the Charter of OAS.19 Other systems, such as
GATT, did allow economic reprisals. The United States
of America and the European Community even an-
nounced the reprisals they were planning to take in order
to encourage the start of negotiations and thus obtain sat-
isfaction. It must therefore be decided whether there
were any international rules which limited reprisals not
involving the use of force. In that connection, he drew

12 See 2265th meeting, footnote 6.
13 Ibid., footnote 5.
14 See 2267th meeting, footnote 11.
15 General Assembly resolution 31/91 of 14 December 1976.
16 General Assembly resolution 32/155 of 19 December 1977.
17 General Assembly resolution 36/103 of 9 December 1981, annex.
18 General Assembly resolution 377 (V) of 3 November 1950.
19 See 2267th meeting, footnote 9.

the Commission's attention to General Assembly resolu-
tion 36/103, the annex to which contained the Declara-
tion on the Inadmissibility of Intervention and Interfer-
ence in the Internal Affairs of States and, in particular, to
section II, paragraph (k), which specifically provided for

. . . the duty of a State not to . . . adopt any multilateral or unilateral
economic reprisal or blockade and to prevent the use of transnational
and multinational corporations under its jurisdiction and control as in-
struments of political pressure or coercion against another State, in
violation of the Charter of the United Nations.

It was true that not all States had voted in favour of that
resolution, but it did, in a way, prohibit reprisals and,
since that prohibition had been proclaimed by the Gen-
eral Assembly in the exercise of the powers vested in it
by the Charter of the United Nations, it had very great
political weight which the Commission had to take into
account. Since, at the regional level, reprisals were either
completely prohibited, as in the case of OAS, or were
permitted, as in the case of GATT, a compromise should
be reached so that some progress could be made. The
Charter was not something static and it was thus on the
basis of a dynamic approach that the Special Rapporteur
had tried to establish the legal foundation of the limita-
tion of reprisals. He could only support the Special Rap-
porteur in that effort, but urged him to consider the pos-
sibility of restricting the scope of the lawfulness of
reprisals still further, in line with the general trend that
appeared to be taking shape in today's world.

31. Mr. FOMBA said that the solutions and draft arti-
cles proposed "by the Special Rapporteur in his fourth
report were based on an in-depth study of practice and
legal writings. With regard to countermeasures he gener-
ally agreed with the view expressed by the Special Rap-
porteur and Mr. Pellet (2274th meeting), whose argu-
ments were the exact opposite of Mr. Shi's (2267th and
2273rd meetings).

32. As to the conditions and functions of countermeas-
ures, it was obvious in both legal and political terms that
the application of countermeasures was subordinated to
the commission of an internationally wrongful act. That
proposition therefore did not call for any particular com-
ment, except perhaps on the question whether the good
faith or excusable error of the State which had resorted
to countermeasures in the absence of any prior interna-
tionally wrongful act was relevant in evaluating the de-
gree of responsibility of that State, as suggested by the
Special Rapporteur. It might well be asked to what ex-
tent the injured State was entitled to make a mistake. He
agreed with the Special Rapporteur's conclusions on the
function of countermeasures. With regard to protest, inti-
mation, sommation and/or demand of cessation and repa-
ration, he supported the Special Rapporteur's proposal
for the formulation of a specific rule. As to the substance
of the communication required, he would like to know in
what way the "less cumbersome" solution put forward
by the Special Rapporteur differed from the position
taken by Mr. Bowett (2274th meeting), who had con-
tended that what was involved was not a precondition,
but, rather, a parallel obligation. He also shared the Spe-
cial Rapporteur's views on the time-limit and supported
the idea that interim measures of protection should not
be exempted from certain minimum prerequisites.
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33. As far as the impact of dispute settlement obliga-
tions was concerned, he had no difficulty in giving an af-
firmative answer to the question implied in the third in-
ference drawn in the conclusion of chapter II of the
fourth report. Referring to the Special Rapporteur's dis-
cussion on article 10 which followed, he said that ac-
count should be taken of the legal impact of Article 33 of
the Charter of the United Nations and of other modern-
day legal instruments. He also considered that the three
elements that the Special Rapporteur went on to propose
were relevant and that the law of dispute settlement
would have to be developed; to that end, the Commis-
sion should be bold in its approach, as well as cautious
and realistic.

34. Turning to the proposed draft articles, he asked
whether the words " . . . have not met with adequate re-
sponse . . . " in draft article 11 should be taken to mean
"have not met with any response at all". He also noted
that countermeasures were defined in that text implicitly
as the action by the injured State of not complying with
one or more of its obligations towards the wrongdoing
State, but the term "countermeasure" itself was not
used. It might be useful to refer at least to a "measure",
particularly since that term was used in paragraph 1 of
draft article 12. That article was generally satisfactory,
but, in paragraph 1 (b), the term "intention" was too
vague and it should be specified that the reference was to
the intention to take countermeasures. Lastly, he had no
difficulty in accepting the exceptions to the obligation of
prior exhaustion of all available amicable settlement pro-
cedures provided for in paragraph 2 of that draft article,
as well as the exception to those exceptions set forth in
paragraph 3. He would deal later with draft articles 13
and 14.

35. Mr. YANKOV, thanking the Special Rapporteur
for his excellent report, said that it contained not only a
further elaboration of the problem under consideration,
but also a set of draft articles on the constituent elements
of countermeasures, as well as on their function and on
the requirements for and restrictions on their operation,
which was in many respects a substantial improvement
on the draft articles on the same subject proposed by the
former Special Rapporteur.

36. Draft article 11 laid down a general definition of
the concept of countermeasures based on the assumption
that the basic condition for any countermeasure was the
existence of an internationally wrongful act. While he
agreed with the proposed text, as to both substance and
drafting, he would like to know why the phrase "is enti-
tled, by way of reciprocity, to suspend the performance
of its obligations towards the State which has committed
an internationally wrongful act", which had appeared in
the text the former Special Rapporteur had proposed, for
the same article (former article 8)20 had been replaced by
the words "is entitled . . . not to comply with one or
more of its obligations towards the said State". The first
formulation was more flexible and indicated the tempo-
rary suspension by the injured State of its obligations,
whereas the existing text suggested that there was a defi-
nite termination. He would also suggest, though he did

20 See Yearbook. .. 1985, vol. II (Part Two), p. 20, footnote 66.

not insist on the point, that the Special Rapporteur
should consider the possibility of indicating in some way
that the obligations the injured State would not perform
should have a connection with the obligations breached.
That would, of course, restrict the scope of the counter-
measures and, consequently, the freedom of action of the
injured State, but it would also be a safeguard against
any attempt by the stronger party to abuse its options.

37. With regard to draft article 12, he agreed with
Mr. Bowett and other speakers that the condition set
forth in paragraph 1 (a) would be unworkable in prac-
tice. The exhaustion of amicable settlement procedures
should not be a precondition, but an obligation accompa-
nying the countermeasures taken by the injured State.
Furthermore, in his view, paragraph 3 of the draft article
was not very clear, since, as worded, it made no distinc-
tion between countermeasures and provisional measures,
as provided for in Article 41 of the Statute of ICJ.

38. He had no particular difficulty with draft article 13.
In his view, proportionality was an essential component
of any countermeasure and constituted a safeguard
against abuses of the right to take reprisals. He noted,
however, that the words "manifestly disproportional",
used by the former Special Rapporteur in paragraph 2 of
article 9 of the draft articles he had proposed, no longer
appeared in the text proposed by the current Special
Rapporteur. He would be grateful for clarification on
that point.

39. As to draft article 14, on the new text of which the
Special Rapporteur was to be commended, he had some
doubts about the need for paragraph 2 as worded, as an
interpretation of the meaning of Article 2, paragraph 4,
of the Charter of the United Nations. It could even
weaken the significance of the terms of paragraph 1 (a)
or give rise to a dispute over an article on the prohibition
of the use of force. In addition, the expression "normal
operation" in paragraph 1 (b) (ii) was very general and
too vague. What was more, it did not cover diplomats
alone. There could also be an infringement of the invio-
lability of diplomatic missions and their premises and ar-
chives. It would therefore be preferable, in his view, to
use the wording of the 1961 Vienna Convention on Dip-
lomatic Relations and to replace the expression "normal
operation" and the words that followed by the words
' 'the efficient performance of the functions of diplomatic
missions".

40. Lastly, he underlined the need not to overlook the
importance of "self-contained regimes" and to adopt a
more flexible approach, along the lines of certain other
existing conventions on the subject. While he com-
mended the Special Rapporteur on his excellent work, he
also wished to point out that it was important, in so far
as possible, to use the draft articles proposed by the for-
mer Special Rapporteur. He proposed that the draft arti-
cle on countermeasures should be referred to the Draft-
ing Committee.

Closure of the International Law Seminar

41. The CHAIRMAN invited Mr. Blanca, Director-
General of the United Nations Office at Geneva, to ad-
dress the Commission on the occasion of the closing
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ceremony of the twenty-eighth session of the Interna-
tional Law Seminar.

42. Mr. BLANCA (Director-General of the United
Nations Office at Geneva) recalled that, when he had
welcomed the participants to the twenty-eight session of
the International Law Seminar, he had expressed the
hope that the session would take place in a constructive
and open spirit and would prove to be an enriching expe-
rience for all. That wish had been realized and the vari-
ous lectures given by the eminent members of the Com-
mission and by different officials from the United
Nations Secretariat had no doubt provided them with a
source of inspiration and reflection.

43. For the first time that year, the participants had
been able to compare and apply their ideas in four work-
ing groups set up to study one particular problem dealt
with by the Commission, namely, the establishment of
an international criminal court. That innovative step had
been made possible with the cooperation of the Chair-
man and the support of the members of the Commission.
It had been a true practical exercise in which practice
had been complemented by theory. The four members of
the Commission who had supervised the working groups
had listened with great interest to the submission of the
ensuing reports. After all, was not practical work the ul-
timate purpose of university studies? It was that practical
knowledge Which had in particular enabled the Commis-
sion to draft major international legal instruments and to
seek viable agreements on all issues that had met with
opposition.

44. On behalf of the United Nations, he thanked the
Governments which had made voluntary contributions
and had offered fellowships for the Seminar, thereby
promoting wider teaching, study, dissemination and un-
derstanding of international law. With their assistance,
young jurists, mainly from developing countries, had
been able to attend meetings of the Commission and to
acquire practical experience in the drafting of interna-
tional legal texts. Thanks to such generosity, 16 fellow-
ships had been awarded for a total of 22 participants, not
to mention the 4 UNITAR fellows who traditionally at-
tended the Seminar. He also thanked in particular the Di-
rector of the Seminar, Mrs. Noll-Wagenfeld, who had
done everything possible to ensure the success of the
Seminar's activities.

45. He had no doubt that the lessons learned from the
Seminar would help the participants to become the
builders and shapers of the world of the future and to
promote dialogue, understanding, tolerance and open-
mindedness. He wished them every success in their fu-
ture endeavours.

46. The CHAIRMAN said that the Commission at-
tached great importance to the International Law Semi-
nar, which was designed to familiarize young jurists with
the work of the Commission and to increase their under-
standing of the difficulties it had to face. During the ses-
sion, the participants would have gained awareness of
the importance of individual work, but also of the bene-
fits of dialogue and cooperation. A jurist must know how
to listen and to take seriously arguments he did not par-
ticularly like.

47. The participants had for the first time been asked
to play an active role by contributing to the work of the
Commission. The results of their reflections on the stat-
ute of an international criminal court had been particu-
larly encouraging and their papers would be made avail-
able to all members of the Commission, who could then
take them into account in their deliberations.

48. Participation in the International Law Seminar was
a kind of initiation rite, since it was precisely as partici-
pants in the Seminar that a not inconsiderable number of
the present members of the Commission had had their
first contacts with it. He therefore trusted that some of
the participants would one day return to the Commission
as members.

49. Mr. NHERERE, speaking on behalf of the partici-
pants in the International Law Seminar, thanked the
members of the Commission and in particular Mr. Craw-
ford, Mr. Pellet, Mr. Tomuschat, and Mr. Villagran
Kramer, the tutors of the four working groups, for their
assistance and understanding and for making themselves
readily available. He also thanked Mrs. Noll-Wagenfeld,
the Director of the Seminar. The feeling of being present
at the actual creation of the law during the discussions in
which creativity had vied with originality had been a fas-
cinating and rewarding experience for all participants,
who would in future look at the Commission's reports
with fresh eyes and renewed interest. Their stay in Ge-
neva had also provided many of them with an opportu-
nity to make international contacts for the first time, and
that was entirely in keeping with the spirit of the United
Nations. He trusted that the Chairman and other mem-
bers of the Commission would still be present when
some of the participants at the Seminar had the chance
one day to return to the International Law Commission
as members.

The Director-General presented participants with
certificates attesting to their participation in the twenty-
eighth session of the International Law Seminar.

The meeting rose at 12.15 p.m.
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