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The Drafting Committee had adopted their point of view.
It had also considered that it might not be appropriate to
require a State to make certain that the operators used
the best available technology. There were problems with
that requirement: for example, who would determine
what the best available technology was and how would
that be done? The most advanced technology was not
necessarily a guarantee of safety and in addition was not
always within the means of the developing countries.
The use of proper technology was only one of the many
factors that States had to take into account in order to
minimize the risk of causing significant transboundary
harm. It was the view of the Drafting Committee that
those questions could be elaborated on in the commen-
tary, but need not be covered in the text.

89. The Drafting Committee had felt that the require-
ment of insurance should be dealt with in the section
dealing with liability and compensation. The Drafting
Committee consequently had revised the text of arti-
cle 14 as proposed by the Special Rapporteur.

90. Like the earlier articles, article 14 should be seen
in the context of an obligation of due diligence of States.
The articles were an attempt to specify, to the extent pos-
sible, the content of that obligation, which was particu-
larly clear in the present case, since States alone were di-
rectly concerned. In accordance with that article, States
were under an obligation to take unilateral measures to
minimize the risk of transboundary harm of activities re-
ferred to in article 1. Those unilateral measures included
enacting legislation and taking administrative and other
actions to ensure that all necessary measures were
adopted to minimize the risk of transboundary harm.

91. "Administrative and other actions" meant en-
forcement actions. The words "to ensure that all neces-
sary measures are adopted" had two functions. The first
was to underline the requirement that the State was
obliged to enforce its domestic laws and regulations de-
signed to minimize transboundary harm by seeing to it
that operators complied with those regulations. The sec-
ond was to stress that the obligation of the State was no
more or less than the obligation to exercise all due dili-
gence. States were obliged only to do their best to see to
it that operators complied with the rules. The word
"minimize" should be understood in that context to
mean reducing the possibility of harm to the lowest de-
gree possible. Lastly, the title of the article had been
changed to "Measures to minimize the risk", which was
closer to the content of the article.

92. The CHAIRMAN drew the attention of the mem-
bers of the Commission to a translation problem in the
Spanish and French versions of the draft articles. The
word "significant" had been translated by the words im-
portante and important, respectively. Supported by Mr.
PAMBOU-TCHIVOUNDA, he suggested that, in the
French version, the word important should be replaced
by the word sensible in all the articles in which it ap-
peared. The corresponding correction should be made in
the Spanish version.

// was so decided.

93. The CHAIRMAN thanked the Chairman of the
Drafting Committee for his excellent introduction to the
Committee's second report. If he heard no objection, he
would take it that the Commission wished to take note of

the report and postpone the adoption of the draft articles
until its next session.

It was so decided.

The meeting rose at 1.15p.m.

2319th MEETING

Wednesday, 14 July 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA
later: Mr. Vaclav MIKULKA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Bennouna, Mr. Calero Rodrigues, Mr. de Saram,
Mr. Fomba, Mr. Giiney, Mr. Idris, Mr. Jacovides, Mr.
Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Ma-
hiou, Mr. Pambou-Tchivounda, Mr. Razafindralambo,
Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr. Thiam, Mr.
Tomuschat, Mr. Vereshchetin, Mr. Villagran Kramer,
Mr. Yankov.

Draft report of the Commission on the work
of its forty-fifth session

1. The CHAIRMAN invited the Commission to con-
sider its draft report on the work of its forty-fifth session,
starting with chapter IV, and in particular first to con-
sider the commentaries to articles 1, 6, 6 bis, 10 and 10
bis of the draft on State responsibility.

CHAPTER IV.
and Add.1-7)

State responsibility (A/CN.4/L.484 and Corr.l

C. Draft articles of part 2 of the draft on State responsibility

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,
6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-
SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (A/CN.4/L.484/Add.2-7)

Commentary to paragraph 2 of article 1 (A/CN.4/L.484/Add.2)

Paragraph (5)

2. Mr. RAZAFINDRALAMBO, referring to the
French text, proposed that the words d'un desistement
par I'Etat Use de son droit, in the last sentence, should
be replaced by the words d'une renonciation par I'Etat
lese a son droit.

It was so agreed.

Paragraph (5), as amended, was approved.

The commentary to paragraph 2 of article 1, as
amended, was approved.

3. Mr. ROSENSTOCK observed that, at its next ses-
sion, the Commission should consider the advisability of
making the commentaries, some of which were long and
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complex, available sufficiently in advance to enable
members of the Commission to examine them properly.

Commentary to article 6 (Cessation of wrongful conduct) (A/CN.4/
L.484/Add.2)

Paragraph (1)

Paragraph (I) was approved.1

Paragraph (2)

4. Mr. PAMBOU-TCHTVOUNDA, referring to the
French text, suggested that the words sous un certain
nombre de formes in the second sentence, should be re-
placed by sous certaines formes.

5. Mr. MAHIOU said that Mr. Pambou-Tchivounda
had raised a valid point which applied to all language
versions, not just the French.
6. The CHAIRMAN suggested that it should be left to
the secretariat to make the necessary changes in all lan-
guage versions.

Paragraph (2) was approved on that understanding.

Paragraph (3)

7. Mr. PAMBOU-TCHIVOUNDA, referring to the
French text, proposed that the word formule, in the
fourth sentence, should be replaced by the word
presente.

It was so agreed.
8. Mr. TOMUSCHAT said that the third sentence of
the paragraph should be deleted: it simply was not true
that, whenever resort was had to a third-party settlement
procedure, such procedure opened at a time when the
commission of the wrongful act had "completed its cy-
cle"—whatever that might mean. For instance, where
proceedings were brought before the Court of Justice of
the European Communities under article 169 of the
Treaty establishing the European Economic Commu-
nity,2 the act which was inconsistent with that Treaty
might not even have been repealed.
9. Mr. MAHIOU said that, while he sympathized with
Mr. Tomuschat's view, he would not go so far as to de-
lete the whole sentence. It was always possible, of
course, that whenever resort was had to a third-party set-
tlement procedure, the commission of the wrongful act
continued. The point could perhaps be covered, how-
ever, in less absolute terms.
10. The CHAIRMAN suggested that the word ' 'often''
should be added after the words "such procedure".
11. Mr. TOMUSCHAT said that, in that case, the word
"necessarily", at the end of that sentence, should be re-
placed by the word "mostly".
12. Mr. BENNOUNA said that Mr. Tomuschat was
right. In particular, the reference to completion of the cy-
cle of the wrongful act made no sense and should be de-

1 After the consideration of the commentary to article 6 bis, the
Commission amended paragraph (1) of the commentary to article 6
(see paras. 39-42 below).

2 See Treaties establishing the European Communities (Luxem-
bourg, Office for Official Publications of the European Communities,
1987), p. 207.

leted. Perhaps the intention, however, was that a third-
party settlement procedure was opened when the posi-
tions of the two parties had been clearly established, pos-
sibly in the course of prior negotiations. However, that
did not necessarily mean the wrongful act had ceased for
it could, and frequently did, continue.

13. Mr. TOMUSCHAT suggested that the best course
would be to insert the word "often" before "opens at a
time" and to delete the words "in fact necessarily". In
that way, the sentence would be more in harmony with
the sentence that followed.

It was so agreed.

Paragraph (3), as amended, was approved.

Paragraph (4)

Paragraph (4) was approved.

Paragraph (5)

14. Mr. BENNOUNA proposed that the word "inor-
ganic" in the second sentence should be deleted.

It was so agreed.

Paragraph (5), as amended, was approved.

Paragraphs (6) and (7)

Paragraphs (6) and (7) were approved.

Paragraph (8)

15. Mr. RAZAFTNDRALAMBO proposed that the
words "the cessation of the wrongful conduct", in the
fifth sentence, should be replaced by "the normal appli-
cation of the primary obligation violated".

16. Mr. MAHIOU said that, while he agreed with that
proposal, he would suggest that the words "normal ap-
plication" should be replaced by "respect for the obliga-
tion violated".
17. Mr. TOMUSCHAT said that he would prefer the
original wording to stand. The point the Special Rappor-
teur had been trying to make was that reparation and ces-
sation were very similar. Deletion of the word "cessa-
tion" would divest the paragraph of its meaning.

18. The CHAIRMAN, noting that Mr. Razafindra-
lambo did not insist on his proposal, said that, if he
heard no objections, he would take it that the Commis-
sion wished the paragraph to stand as drafted.

Paragraph (8) was approved.

Paragraph (9)

Paragraph (9) was approved.

Paragraph (10)

19. Mr. TOMUSCHAT said that the De Becker case3

was very old. Many other cases had been brought on ces-
sation by virtue of the procedure provided for under arti-

3 European Court of Human Rights, Series A: Judgments and De-
cisions, 1962, Judgment of 27 March 1962 (Registry of the Court,
Council of Europe, Strasbourg, 1962).
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cles 169 and 170 of the Treaty establishing the European
Economic Community.4 In his view, therefore, a brief
reference to that instrument should be incorporated in
the commentary to demonstrate that the Commission
was aware that cessation of conduct by States which was
contrary to Community obligations had been obtained
under the terms of the Treaty.

20. The CHAIRMAN suggested that Mr. Tomuschat
should be asked to draft an appropriate form of wording
to cover that point for incorporation in the paragraph.

It was so agreed.

Paragraphs (11) and (12)

Paragraphs (11) and (12) were approved.

Paragraph (13)

21. Mr. BENNOUNA said that the subtleties intro-
duced in the commentaries made for a highly complex
text. He felt for those who would have to read them later,
and trusted that, in the future, they would be made sim-
pler. A prime example was the third sentence of the
paragraph, where, at the very least, the word "interna-
tionally" should be inserted before the words "wrongful
act of a State", to draw a distinction with wrongful acts
under national law.
22. Mr. MAHIOU said that, as the words "interna-
tional law'' already appeared at the end of the third sen-
tence, the words proposed by Mr. Bennouna were per-
haps redundant. However, the words aux yeux du droit
international, at the end of that sentence, should be re-
placed, in the French text, by au regard du droit interna-
tional.

23. Mr. BENNOUNA said that he did not believe his
proposal was redundant. In his opinion, the phrase "un-
like wrongful acts of national law", the words "the
wrongful act of a State" seemed to imply that a State
could not commit a wrongful act under internal law. The
point to be made clear was that a State could indeed
commit a wrongful act both under internal law and under
international law.
24. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to
Mr. Bennouna's proposal, as well as the amendment pro-
posed by Mr. Mahiou to the French text.

Paragraph (13), as amended, was approved.

Paragraphs (14) to (16)

Paragraphs (14) to (16) were approved.
The commentary to article 6, as amended, was ap-

proved.

Commentary to article 6 bis (Reparation) (A/CN.4/L.484/Add.3)

Paragraph (1)

25. Mr. VERESHCHETTN suggested that the words
"in cases of delicts" should be added after "interna-
tional obligation" in order to make it clear that the com-

mentary did not apply to all breaches of an international
obligation.

26. Mr. CALERO RODRIGUES said that, since the
articles would appear as a separate section on delicts,
there was no need to insert the words suggested by Mr.
Vereshchetin: the whole section applied only to delicts.
If the addition were made in paragraph (1), it would have
to be made elsewhere, thus overburdening the text.

27. Mr. KOROMA said he endorsed the point made by
Mr. Calero Rodrigues and pointed out that the Commis-
sion had not yet decided whether to treat crimes sepa-
rately from delicts. He suggested that the words "giving
reparation" should be replaced by "making reparation".

28. Mr. MAHIOU said he endorsed the points made by
Mr. Calero Rodrigues and Mr. Koroma.

29. Mr. VERESHCHETIN said that he could not really
understand the objections to his suggestion. The point
made by Mr. Calero Rodrigues was correct, but there
was no harm in making the matter clear. To judge by the
Special Rapporteur's fifth report (A/CN.4/453 and
Add. 1-3), there might never be a separate section on
crimes. The present text gave the impression that the
commentary was referring to responsibility as a whole,
but responsibility could have consequences other than
those arising from delicts. He agreed that ' 'giving repa-
ration" should be replaced by "making reparation".

30. Mr. de SARAM suggested that the phrase "by
making good" should be replaced by "by wiping out all
the consequences", a phrase that had been used in the
Chorzow Factory case (Merits).5 The Commission
should be consistent in terminology in talking about the
same point.

31. Mr. ROSENSTOCK said he endorsed the com-
ments by Mr. Calero Rodrigues and Mr. Koroma: prob-
lems could certainly be created by adding the reference
to delicts. If the Commission decided to have a separate
section on crimes, then the issue would be perfectly
clear. If not, there would be no need for the reference.
The point could only be decided once the Special Rap-
porteur's study had been completed.

32. Mr. VERESHCHETIN said that he would not in-
sist on his suggestion if the other members of the Com-
mission did not agree with it, but he was not convinced
by the arguments put forward. The articles would, of
course, have to be reviewed in the light of the completed
study and the decision as to whether to include a sepa-
rate section on crimes. In the meantime, the Commission
should make it quite clear that the articles referred only
to delicts. In paragraph (1) of the commentary to arti-
cle 6 (see A/CN.4/L.484/Add.2) the Commission had al-
ready referred to "an international delict".

33. Mr. CALERO RODRIGUES said that he under-
stood Mr. Vereshchetin's concern. The Commission
should perhaps explain the situation, either at the begin-
ning of the commentary to article 6 bis or in its report,
making it clear that draft articles 6 to 10 bis referred only
to delicts and that the legal consequences of crimes aris-

4 See footnote 2 above.

5 P.C.I.J., Series A, No. 17, Judgment No. 13 of 13 September
1928, p. 47.
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ing from violation of article 19 of part I6 would be con-
sidered at a later stage.

34. Mr. MAHIOU pointed out that the word "delict"
had been omitted from the French version of paragraph
(1) of the commentary to article 6. Mr. Vereshchetin's
concern was legitimate, but the suggestion just made by
Mr. Calero Rodrigues seemed to meet it.

35. Mr. VILLAGRAN KRAMER said that it might be
better to give the explanation at the beginning of the
commentary to article 6, paragraph (1) of which already
made it quite clear that the draft articles referred only to
delicts.

36. Mr. KOROMA said that the commentary to arti-
cle 6 already met Mr. Vereshchetin's concern, so that
there was no need for an additional reference to delicts.

37. Mr. BENNOUNA said that the issue was one of
substance, for some members of the Commission did not
agree with making a distinction between crimes and de-
licts. The whole philosophy underlying international re-
sponsibility was centred on the internationally wrongful
act. The Commission was drafting a general rule. A
crime would be an exception to the general rule since it
was an internationally wrongful act of exceptional grav-
ity, but the regimes governing delicts and crimes could
not be entirely separated.

38. Mr. VERESHCHETIN said that he supported the
suggestion made by Mr. Calero Rodrigues. Mr. Ben-
nouna's arguments had convinced him only that the
Commission must make it very clear, preferably in the
commentary, that it had not considered the consequences
arising from violations of article 19 of part 1. It could do
that regardless of the differing positions on the distinc-
tion between crimes and delicts.

39. Mr. CALERO RODRIGUES proposed that two
sentences should be inserted after the first sentence of
paragraph (1) of the commentary to article 6 (ibid.):
' 'The Commission decided to consider separately the re-
lations which may arise from international crimes as pro-
vided for in article 19 of part 1. Therefore, articles 6 to
10 bis do not apply to international crimes."

40. Mr. VERESHCHETIN said that he could accept
the first sentence, but the second sentence was not accu-
rate and might give rise to disagreement.

41. Mr. MIKULKA suggested that the second sentence
should read: "Articles 6 to 10 bis are without prejudice
to the consequences of crimes".

42. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to the
amendment proposed by Mr. Calero Rodrigues, as fur-
ther amended by Mr. Mikulka, to paragraph (1) of the
commentary to article 6 as well as the amendment pro-
posed by Mr. Koroma to paragraph (1) of the commen-
tary to article 6 bis.

Paragraph (1), of the commentary to article 6 bis, as
amended, was approved.

6 For the texts of articles 1 to 35 of part 1 provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

Paragraphs (2) and (3)

Paragraphs (2) and (3) were approved.

Paragraph (4)

43. Mr. TOMUSCHAT said that, according to the Spe-
cial Rapporteur, the right to reparation arose from the in-
jured State's express claim in that regard. In his view,
that was not accurate: while satisfaction and assurances
and guarantees of non-repetition might not be automatic,
reparation as such was a direct consequence of an inter-
nationally wrongful act. The last phrase in paragraph (4),
reading ' 'taking into account the fact that it is by a deci-
sion of the injured State that a secondary set of legal re-
lations is set in motion", should therefore be replaced by
"taking into account that some forms of reparation may
presuppose a formal request from the injured State".

44. Mr. CALERO RODRIGUES said he was not cer-
tain that such an amendment was in keeping with the
meaning of article 6 bis, which referred to the entitle-
ment of the injured State rather than to the express obli-
gation of the wrongdoing State.

45. Mr. TOMUSCHAT said that entitlement and obli-
gation were two sides of the same coin: the right of the
injured State was, at the same time, the obligation of the
wrongdoing State. The wording in article 6 bis, para-
graph 1, did not make it clear whether the right was
granted automatically or whether the injured State had to
act in order to avail itself of that right, which would not
be in accordance with the customary rules of interna-
tional law.

46. Mr. KOROMA said that he shared Mr. To-
muschat's view. The entitlement existed whether or not
the injured State decided to avail itself of that right.

47. Mr. MAHIOU said that he did not fully agree with
Mr. Tomuschat and Mr. Koroma. He pointed out that
paragraph (4) of the commentary to article 6 bis made
reference to paragraph (14) of the commentary to arti-
cle 6, which explained why article 6 was couched in
terms of an obligation. In regard to cessation, there was
clearly an obligation: the wrongdoing State was bound to
cease its wrongful act regardless of whether the injured
State so demanded. The case was different for repara-
tion: the injured State had to assert its claim to repara-
tion; if it failed to do so, the process would not be set in
motion.

48. Mr. YANKOV said that the amendment proposed
by Mr. Tomuschat would bring the commentary more
into line with customary law and practice. However, the
wording should be more precise.

49. Mr. KUSUMA-ATMADJA said that paragraph (4)
was perfectly clear and did not need to be amended. The
paragraph did not assert that the right to reparation actu-
ally arose from the injured State's claim in that regard; it
simply said that, in order to avail itself of its right, the
injured State could set in motion a secondary set of legal
relations. The right itself was a consequence of a wrong-
ful act having been committed.

50. Mr. de SARAM proposed that the text following
"of the commentary thereto," should be replaced by:
"the present article provides for the entitlement of the
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injured State to compensation and for one or more of the
forms in which such compensation can be provided".

51. Mr. TOMUSCHAT, revising his earlier proposal,
suggested that the phrase "a secondary set of legal rela-
tions is set in motion", at the end of the paragraph,
should be replaced by "the process of implementing this
right in its different forms is set in motion". The rest of
the paragraph would remain as it stood.

It was so agreed.

Paragraph (4), as amended, was approved.

Paragraph (5)

Paragraph (5) was approved.

Paragraph (6)

52. Mr. VDLLAGRAN KRAMER said that the legal
precedents cited in the commentary should be brought
up to date. Accordingly, the express reference to the
1897 Costa Rica Packet case should be deleted from the
second footnote to the paragraph, as it hardly reflected
the development of international law on that subject.

It was so agreed.

Mr. Mikulka took the Chair.

53. Mr. YANKOV said that, according to the Commis-
sion's traditional practice, each paragraph or subpara-
graph of a particular article should be treated separately
in the commentary to the article. Paragraph (6) should be
altered to conform to that structure. The phrase ' 'Among
the various factors which may combine with the wrong-
ful act to produce the injury," in the fourth sentence,
should be deleted, since it stated the obvious; the rest of
the sentence should be retained and, in keeping with
practice, would begin a new paragraph.

54. Mr. MAHIOU said that he agreed with Mr.
Yankov's suggestion to make paragraph (6) into two
paragraphs.

55. Mr. BENNOUNA said that, the phrase "whereas,
in the absence of negligence on the part of the injured
State, the principle of restitutio in integrum would have
required return of the object in its initial condition", at
the end of the ninth sentence, should be deleted because
it was a statement of the obvious.

56. Mr. PAMBOU-TCHIVOUNDA said that he had
reservations about Mr. Bennouna's proposal. It was pos-
sible for a ship to sustain damage between the time it
was seized and the time it was returned and, in his view,
that important element was taken into consideration in
the very part of the sentence Mr. Bennouna wished to
delete.

57. Mr. BENNOUNA said that that element was in
fact taken into consideration in the part of the sentence
before his proposed deletion. The rest of the sentence
added nothing more and simply served to make an al-
ready heavy paragraph even more cumbersome.

58. Mr. TOMUSCHAT said the Commission might
wish to voice a reservation with regard to the words
"causal link theory" in the third sentence, as it had not
fully accepted all of the developments connected with
that theory.

// was so agreed.

Paragraph (6), as amended, was approved.

Paragraph (6 bis)

59. Mr. ROSENSTOCK proposed that paragraph (6
bis) should be deleted, for it seemed to have no founda-
tion. He did not recall any discussion on which it might
be based and it appeared as a confusing—and
unnecessary—addition to the commentary.

60. Mr. MAHIOU said that the idea expressed in para-
graph (6 bis) had its source in a comment made by Mr.
Sreenivasa Rao during the discussion which had at-
tracted support from several members, including him-
self. The purpose of the paragraph was to take account in
connection with the principle of full reparation of the po-
sition of developing countries with limited financial re-
sources.

61. Mr. TOMUSCHAT said he supported the proposal
to delete paragraph (6 bis). The idea underlying the para-
graph did not relate to reparation—the subject-matter of
article 6 bis—and was more akin to the question of fi-
nancial compensation. Furthermore, no explanation was
put forward, nor any reference given, in support of the
statement contained in the paragraph. Again, there was
nothing in the article itself that could justify that state-
ment.

62. Mr. AL-BAHARNA proposed that the paragraph
should be retained but that wording on the lines of "In
the view of some members . . . " should be inserted at the
beginning. In that way, it would be clear that not all the
members of the Commission were in agreement on the
matter.

63. Mr. ROSENSTOCK said that he had no objection
to that proposal, but it would no longer be suitable for
the commentary. Rather, it should appear in the Com-
mission's report, apart of course from being mentioned
in the summary records.

64. Mr. de SARAM agreed with Mr. Mahiou on the
origin of the idea contained in the paragraph as well as
with the suggestion by Mr. Al-Baharna. The idea should
be retained, but careful thought should be given to where
it was placed, for example in the Commission's report.

65. Mr. VERESHCHETESf stressed that the idea em-
bodied in the paragraph fell squarely within the subject-
matter of article 6 bis, on reparation. Paragraph (6 bis)
stated that there could be "other equitable considerations
that militate against full reparation". The issue was
therefore clearly one of reparation.

66. Mr. RAZAFINDRALAMBO said that the para-
graph did indeed deal with the subject-matter of article 6
bis, namely reparation. The problem of full reparation in
the case of States with limited financial means had been
raised during the discussion. The paragraph should
therefore be kept, specifying that it reflected the views of
only some members.

67. Mr. BENNOUNA said he agreed with Mr. Rosen-
stock. The commentary to article 6 bis should reflect the
view of the Commission as a whole. The suitable place
for a view held only by some members was in the Com-
mission's report.
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68. Mr. MAHIOU said that article 20 of the Commis-
sion's statute required it to take note of divergences of
views among writers, or in State practice. As far as the
Commission's commentaries were concerned, an effort
had always been made to avoid reflecting any disagree-
ments.
69. Mr. KOROMA proposed that the passage should
be toned down by amending the unduly short wording
"There may be other equitable considerations that mili-
tate against full reparation" to read "There may be other
equitable considerations that ought to be taken into ac-
count in providing for full reparation".

70. Mr. GUNEY said he supported that proposal but
was opposed to the suggestion to introduce any reference
to "some members".

71. Mr. BENNOUNA said any reference to "some
members" should be avoided, since the commentary
was an expression of the view of the Commission as a
whole. Nevertheless, he could accept the solution sug-
gested by Mr. Koroma.

72. Mr. AL-BAHARNA said he endorsed the wording
proposed by Mr. Koroma, which represented a more
neutral formulation. However, it should be noted that the
words, "There may be", clearly indicated that the view
expressed in the paragraph was held by only some mem-
bers.

73. Mr. ROSENSTOCK said he could accept Mr. Ko-
roma's wording, provided the word "ought" was re-
placed by "might". The use of the verb "ought" could
weaken the impact of the firm language employed in ar-
ticle 6 bis.

74. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (6 bis) with Mr. Koroma's amendment,
as sub-amended by Mr. Rosenstock.

Paragraph (6 bis), as amended, was approved.

Paragraph (6 ter)

75. Mr. ROSENSTOCK, supported by Mr. MAHIOU
and Mr. GUNEY, said that the contents of paragraph (6
ter) constituted a footnote to the articles as a whole
rather than an interpretative comment. The paragraph
should therefore be deleted and the contents transferred
to a footnote.

It was so agreed.

Paragraph (7)

76. Mr. YANKOV, supported by Mr. ROSENSTOCK,
proposed that the word "theoretically" should be de-
leted from the last sentence. It was unnecessary and con-
fusing.
77. Mr. CALERO RODRIGUES pointed out that the
word "theoretically" was used to contrast with the
words "in practice" in the first part of the sentence. Ac-
cordingly, if it was decided to delete the word "theoreti-
cally", the words "in practice" should be omitted as
well.
78. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (7) with those two changes.

Paragraph (7), as amended, was approved.

Paragraph (8)

Paragraph (8) was approved.

Paragraph (9)

79. Mr. VILLAGRAN KRAMER proposed that the
reference to "the prevailing doctrinal view" should be
removed from the first sentence. The Commission
should not give the impression that it relied exclusively
on doctrinal views for the codification of international
law. Its work was based essentially on State practice and
treaties.

80. Mr. MAHIOU asked whether the suggestion was
to omit the extensive references to the legal literature
contained in the first and second footnotes to para-
graph (9).

81. Mr. KOROMA said that the reference to doctrinal
views could be deleted, for paragraph (9) itself contained
abundant references to treaties and to State practice.

It was so agreed.

Paragraph (9) was approved.

The meeting rose at 1.05 p.m.
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CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
and Corr.l and Add.1-7)

C. Draft articles of part 2 of the draft on State responsibility
(continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,

6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-

SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

1. The CHAIRMAN said that one point was still pend-
ing with regard to the commentary to article 6, namely


