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68. Mr. MAHIOU said that article 20 of the Commis-
sion's statute required it to take note of divergences of
views among writers, or in State practice. As far as the
Commission's commentaries were concerned, an effort
had always been made to avoid reflecting any disagree-
ments.
69. Mr. KOROMA proposed that the passage should
be toned down by amending the unduly short wording
"There may be other equitable considerations that mili-
tate against full reparation" to read "There may be other
equitable considerations that ought to be taken into ac-
count in providing for full reparation".

70. Mr. GUNEY said he supported that proposal but
was opposed to the suggestion to introduce any reference
to "some members".

71. Mr. BENNOUNA said any reference to "some
members" should be avoided, since the commentary
was an expression of the view of the Commission as a
whole. Nevertheless, he could accept the solution sug-
gested by Mr. Koroma.

72. Mr. AL-BAHARNA said he endorsed the wording
proposed by Mr. Koroma, which represented a more
neutral formulation. However, it should be noted that the
words, "There may be", clearly indicated that the view
expressed in the paragraph was held by only some mem-
bers.

73. Mr. ROSENSTOCK said he could accept Mr. Ko-
roma's wording, provided the word "ought" was re-
placed by "might". The use of the verb "ought" could
weaken the impact of the firm language employed in ar-
ticle 6 bis.

74. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (6 bis) with Mr. Koroma's amendment,
as sub-amended by Mr. Rosenstock.

Paragraph (6 bis), as amended, was approved.

Paragraph (6 ter)

75. Mr. ROSENSTOCK, supported by Mr. MAHIOU
and Mr. GUNEY, said that the contents of paragraph (6
ter) constituted a footnote to the articles as a whole
rather than an interpretative comment. The paragraph
should therefore be deleted and the contents transferred
to a footnote.

It was so agreed.

Paragraph (7)

76. Mr. YANKOV, supported by Mr. ROSENSTOCK,
proposed that the word "theoretically" should be de-
leted from the last sentence. It was unnecessary and con-
fusing.
77. Mr. CALERO RODRIGUES pointed out that the
word "theoretically" was used to contrast with the
words "in practice" in the first part of the sentence. Ac-
cordingly, if it was decided to delete the word "theoreti-
cally", the words "in practice" should be omitted as
well.
78. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (7) with those two changes.

Paragraph (7), as amended, was approved.

Paragraph (8)

Paragraph (8) was approved.

Paragraph (9)

79. Mr. VILLAGRAN KRAMER proposed that the
reference to "the prevailing doctrinal view" should be
removed from the first sentence. The Commission
should not give the impression that it relied exclusively
on doctrinal views for the codification of international
law. Its work was based essentially on State practice and
treaties.

80. Mr. MAHIOU asked whether the suggestion was
to omit the extensive references to the legal literature
contained in the first and second footnotes to para-
graph (9).

81. Mr. KOROMA said that the reference to doctrinal
views could be deleted, for paragraph (9) itself contained
abundant references to treaties and to State practice.

It was so agreed.

Paragraph (9) was approved.

The meeting rose at 1.05 p.m.

2320th MEETING

Thursday, 15 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. Idris, Mr. Jacovides, Mr. Kabatsi,
Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Razafindra-
lambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam, Mr. To-
muschat, Mr. Vereshchetin, Mr. Villagran Kramer,
Mr. Yankov.

Draft report of the Commission on the work of its
forty-fifth session (continued)

CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
and Corr.l and Add.1-7)

C. Draft articles of part 2 of the draft on State responsibility
(continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,

6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-

SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

1. The CHAIRMAN said that one point was still pend-
ing with regard to the commentary to article 6, namely
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the inclusion in paragraph (10) of two sentences on the
recent jurisprudence of the European Commission of
Human Rights. An agreed text was to be submitted by
Mr. Tomuschat after consultation with the Special Rap-
porteur. He therefore invited the Commission to con-
tinue its consideration of the commentary to article 6 bis.

Commentary to article 6 bis (Reparation) (continued) (A/CN.4/
L.484/Add.3)

New paragraph (9 bis)

2. Mr. YANKOV proposed that a new paragraph,
(9 bis), should be inserted to read:

"9 bis) In substance paragraph 3 states the general
principle that the State which has committed an inter-
nationally wrongful act cannot invoke its internal law
as justification for failure to provide reparation. The
concept of reparation should be understood in the
light of paragraph 1 relating to the right of the injured
State to obtain full reparation. The wording of para-
graph 3 is modelled on article 27 of the Vienna Con-
vention on the Law of Treaties''.

3. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (9 bis), as proposed by Mr. Yankov.

Paragraph (9 bis) was approved.

Paragraph (10)

Paragraph (10) was approved.

Paragraph (11)

4. Mr. TOMUSCHAT proposed that the penultimate
sentence, which referred to the Aminoil case, should be
deleted. In his opinion, the case was quite different from
those discussed at the beginning of the paragraph and it
was not really a relevant example.

5. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the reference in no way changed the meaning of the
commentary and it was not out of place.
6. Following a brief exchange of views involving Mr.
MAHIOU and Mr. de SARAM, who were in favour of
retaining the reference to arbitration, Mr. TOMUSCHAT
withdrew his proposal.

Paragraph (11) was approved.

Paragraph (12)

Paragraph (12) was approved.

Paragraph (13)

7. Mr. YANKOV proposed that the words "at a later
stage" should be deleted.

It was so agreed.

Paragraph (13), as amended, was approved.

8. Mr. FOMBA, expressing his general position on the
commentaries, said article 20 of the Commission's stat-
ute provided that the Commission's commentaries sub-
mitted to the General Assembly should contain:

(b) Conclusions relevant to:

(i) The extent of agreement on each point in the practice of
States and in doctrine;

(ii) Divergencies and disagreements which exist, as well as
arguments invoked in favour of one or another solution.

9. In his opinion, that meant two things: first, members
of the Commission should not necessarily be better in-
formed but at least as well informed as the Special Rap-
porteur on the "legal corpus", in other words, the trea-
ties, jurisprudence and doctrine pertaining to the topic
under consideration, something that was not self-evident.
Quite often, it was the Special Rapporteur who provided
the information. Nevertheless, members could also add
to and go into greater detail on that legal corpus. He had
mentioned a number of conventions regarding African
practice on the matter of causal liability. Even though
the subject was slightly different, the Special Rapporteur
had not drawn attention to that point. When members of
the Commission gained the impression that a particular
element in jurisprudence was not topical or did not suffi-
ciently support the argument being advanced, the reason
was often quite simply that the Special Rapporteur had
not had access to the relevant information.

10. Secondly, it also meant that members should be in
a position to comment, with supporting arguments, on
the Special Rapporteur's analysis of the extent of the
agreement on each point in State practice and in doc-
trine. That was not self-evident either, and confidence
should be placed in the Special Rapporteur. Admittedly,
such confidence did not rule out the possibility of keep-
ing a check, which was important for the credibility of
the work of the Commission, but such a check should be
confined to essentials. It should relate chiefly to points
on which the Special Rapporteur expressly committed
the Commission, in other words, the passages in which,
in practice, it was said that the Commission "concludes
that", "considers that", "is of the view that", and so
on. Such formulations occurred quite often in commen-
taries relating, for example, to paragraph 2 of article 1, to
articles 6 and 6 bis, and to articles 10 and 10 bis.

11. His own views were sufficiently in agreement with
those set out in the commentaries for him to be able to
accept them as a whole.

12. Mr. TOMUSCHAT said it was regrettable that
there was no commentary on the concept of "injured
State".

13. Mr. ARANGIO-RUIZ (Special Rapporteur)
pointed out that the Commission had already adopted a
definition of "injured State" in article 5.1 That appeared
to be sufficient.

Commentary to article 10 (Satisfaction) (A/CN.4/L.484/Add.6)

Paragraphs (1) to (7)

Paragraphs (1) to (7) were approved.

1 For the text and commentary of article 5 provisionally adopted at
the thirty-seventh session, see Yearbook... 7955, vol. II (Part Two),
pp. 25 et seq.



158 Summary records of the meetings of the forty-fifth session

Paragraph (8)

14. Mr. BENNOUNA said that somewhere within the
commentary it should be emphasized that the diplomatic
practice alluded to had quite often involved a colonial-
type international situation characterized by great in-
equality between the States involved. He believed that a
statement along those lines belonged in the commentary
to the article on satisfaction.

15. The CHAIRMAN pointed out that the question of
abuses on the part of injured or allegedly injured States
was discussed in paragraph (25) of the commentary,
which specifically stated that "Powerful States have
often managed to impose on weaker offenders excuses
or humiliating forms of satisfaction . . . " . That would ap-
pear to meet Mr. Bennouna's concern.

16. Mr. ROSENSTOCK said that care should be taken
not to upset the balance of a text which had been care-
fully weighed by the Special Rapporteur, and that
changes should be kept to a minimum.

Paragraph (8) was approved.

Paragraphs (9) to (11)

Paragraphs (9) to (11) were approved.

Paragraph (12)

17. Mr. SHI said that, like some other members of the
Commission, he thought there was no reason for satis-
faction to be considered as punitive or afflictive in char-
acter. Consequently, the last two sentences of paragraph
(12) should be deleted, as should paragraphs (18) and
(21) to (23) for the same reason.

18. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the point was not a minor one. At the risk of dis-
pleasing some members, he wished to maintain the refer-
ence to the punitive character of satisfaction, for two rea-
sons. To begin with, it had to be recognized that, in
practice, States inflicted on one another "punishment"
that was sometimes violent. There was no shortage of
modern examples. Accordingly, he wondered whether
jurists could think of completely ruling out that practice
from the field of international law and whether it would
not be better to codify it.

19. Again, if the slight punishment that States inflicted
on themselves when they agreed to present their excuses
to another State were denied, he wondered how the
Commission could expect to move ahead the following
year in its work on crimes, where the punitive element
was central? The changeover from a regime of offences
to one of crimes could well become problematical.

20. Mr. SHI replied that, while it was indeed true that
some States gave others "lessons", the Commission
should not simply confine itself to codifying existing
law. It should also engage in progressive development.
From that standpoint, it did not seem advisable to attrib-
ute a punitive function to satisfaction.

21. Mr. TOMUSCHAT said he fully shared Mr. Shi's
view. He would go so far as to propose that the reference
to "exemplary damages" should be deleted and that
only the first lines of paragraph (12), up to "the injured
State" should be retained.

22. Mr. ROSENSTOCK said it would seem that para-
graph (12) was being completely misinterpreted. At no
point was it to be inferred that "punitive expeditions"
were acceptable. The Special Rapporteur was, in that
paragraph, raising a legal point that seemed important.
For his own part, he could, if necessary, agree to the de-
letion of the reference to "exemplary damages" in com-
mon law, but the last two sentences should be retained.

23. Mr. BENNOUNA said he shared Mr. Shi's view.
Neither in doctrine nor in practice was it accepted that
satisfaction was punitive in character. He was quite op-
posed to that idea, towards which the Special Rappor-
teur, on the contrary, seemed to be moving.

24. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, in looking at satisfaction as an institution in interna-
tional law, he did so both from the angle of codification
and from that of progressive development of the law. Ar-
ticle 10 sought to deal with that institution, but the arti-
cle had strictly nothing to do with punitive actions of any
kind. Such actions fell under other provisions, above all,
Article 51 of the Charter of the United Nations, concern-
ing the right of self-defence, and then article 14 as pro-
posed in 1984 by Mr. Riphagen2 and by himself at the
forty-fourth session.3 Consequently, anyone who thought
that the commentary on satisfaction reflected compla-
cency towards punitive actions was entirely wrong. Sat-
isfaction was precisely one way of offering a decent, or
less indecent, form of reparation for certain acts commit-
ted by States, and of preventing such States from being
placed in a position that would warrant possible resort to
armed force.

25. The CHAIRMAN drew attention to the proposal to
delete the last two sentences, or at least the penultimate
sentence, of the paragraph.

26. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the phrase "by distinguishing between compensa-
tory and afflictive damages" could be deleted, with the
remainder left unchanged.

27. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to the
proposal by the Special Rapporteur to delete that part of
the penultimate sentence of paragraph (12).

It was so agreed.

28. Mr. TOMUSCHAT said he would like to know
whether the notion of "exemplary damages", mentioned
in the second sentence of paragraph (12) was equivalent
to "punitive damages". The Commission was basing it-
self solely on the traditions of common law and speaking
about a concept elaborated in the context of common
law, something which was open to criticism.

29. Mr. YANKOV said that the inclusion of the ex-
pression "exemplary damages" had initially been envis-
aged at the time the article had been under consideration
in the Drafting Committee. Ultimately, the expression
had been deleted and replaced by "damages reflecting
the gravity of the infringement". He referred to the ex-

2 For the texts of draft articles 6 to 16 of part 2 referred to the
Drafting Committee, ibid., pp. 20-21, footnote 66.

3 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred
to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.
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planation he had given for that choice when he had pro-
posed the draft articles the Drafting Committee had con-
sidered at the forty-fourth session, namely:

Paragraph 2 provided an exhaustive list of the forms of satisfaction.
Subparagraphs (a) and (b) maintained forms of satisfaction proposed
by the Special Rapporteur. Subparagraph (c) dealt with what was
known in common law as "exemplary damages", in other words,
damages on an increased scale awarded to the injured party over and
above the actual loss, where the wrong done was aggravated by cir-
cumstances of violence, oppression, malice, fraud or wicked conduct
on the part of the wrongdoing party. The purpose of that type of rem-
edy was to set an example. The Drafting Committee had not used the
term "exemplary damages" because the term did not seem to have an
equivalent in other languages.

30. Mr. SHI said he would point out that some mem-
bers of the Drafting Committee had been opposed to the
concept of "exemplary damages". In the light of Mr.
Tomuschat's comments, he proposed that the phrase
"they correspond to what in common law is known as
'exemplary damages' i.e." should be deleted in the sec-
ond sentence.

31. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he was formally opposed to such a deletion.

32. Mr. ROSENSTOCK cautioned against a deletion
which, far from clarifying the text, would remove one of
the historical factors that explained the position reached
by the Commission.

33. Mr. KUSUMA-ATMADJA said it was to be in-
ferred from the view expressed by Mr. Rosenstock that
there was not unanimous agreement on Mr. Shi's pro-
posal. Personally, he was in favour of keeping the phrase
in question.

34. Mr. MAHIOU said that, since he had no training in
the common law, he had confidence in those who re-
ferred to it. He proposed that the words "they corre-
spond" should be followed by the words "in the opinion
of some''.

35. Mr. RAZAFINDRALAMBO said that, like Mr.
Kusuma-Atmadja, he thought the phrase should be re-
tained. It was a reference to a common-law concept and
did not make the paragraph any less clear.

36. Mr. AL-BAHARNA said he was not opposed to
retaining the text. Nevertheless, as a compromise, a ref-
erence could be made to exemplary damages in a foot-
note, which would make it possible to delete the phrase
in dispute.

37. Mr. SHI said that, if members wished to retain the
reference to exemplary damages, he would not press his
proposal. However, Mr. Al-Baharna's proposal could
then be adopted.

38. Mr. BENNOUNA said that, since it was divided,
the Commission could consider a compromise, in the
form of one of the proposals either by Mr. Mahiou or
Mr. Al-Baharna.

39. Mr. KOROMA said he was ready to accept Mr.
Mahiou's compromise proposal, but preferred that of
Mr. Al-Baharna.

40. The CHAIRMAN said that a footnote would simp-
ly complicate matters and it was easier to take up Mr.
Mahiou's compromise proposal.

4 See Yearbook... 1992, vol. I, 2288th meeting, para. 57.

41. If he heard no objection, he would take it that the
Commission agreed to adopt the amendment proposed
by Mr. Mahiou.

Paragraph (12), as amended, was approved.

Paragraphs (13) to (15)

Paragraphs (13) to (15) were approved.

Paragraph (16)

42. Mr. YANKOV proposed that the first sentence
should be recast to read: "The opening phrase of para-
graph 2 makes it clear that it provides an exhaustive list
of forms of satisfaction which may be combined".

It was so agreed.

Paragraph (16), as amended, was approved.

Paragraph (17)

Paragraph (17) was approved.

Paragraph (18)

43. Mr. YANKOV said the fourth sentence clearly
showed, in his opinion, that the various forms of satis-
faction should not be punitive in character. Again, it was
regrettable that the commentary did not deal sufficiently
with article 10, paragraph 3, which was none the less im-
portant.

44. Mr. SHI proposed that paragraph (18) should be
deleted for the reasons he had indicated earlier.

45. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he was opposed to the deletion of the paragraph, but
the Commission was free to decide.

46. Mr. MAHIOU said he thought paragraph (18) re-
flected the disagreement found in doctrine, jurisprudence
and practice, but deleting the paragraph would not solve
the problem. If difficulties did exist, they should in fact
be brought to the notice of the Sixth Committee and of
States. Perhaps the Commission could none the less tone
down the conclusion which the Special Rapporteur had
reached after undoubtedly very thorough research, but
which some members were unable to share. As the foot-
note to paragraph (18) showed, there was virtually a bal-
ance between the writers who considered that satisfac-
tion had a punitive character and those who thought that
it had an exclusively compensatory character. It was the
phrase "the prevailing doctrine considers and" that
posed a difficulty, for it was not really possible to deter-
mine whether the balance swung one way or another. It
should perhaps be stated that the debate was still open.

47. Mr. ARANGIO-RUIZ (Special Rapporteur)
thanked Mr. Mahiou for his efforts to reconcile differing
views. He had sought in his fifth report (A/CN.4/453 and
Add. 1-3) to discuss the question of the compensatory or
punitive character of the various forms of reparation. A
considerable part of doctrine and some eminent writers
considered that even forms of reparation such as restitu-
tion in kind and compensation did not play an exclu-
sively compensatory role. The distinction was not quite
as clear as might be supposed and, in that regard, he
thought that the categorical attitude of some members of
the Commission did not augur well for consideration, at
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the forty-sixth session, of a possible set of draft articles
on crimes to be elaborated on the basis of article 19 of
part 1.5 Without wishing to turn the problem into a per-
sonal issue, he thought it useful to refer members to
chapter II, section C, of his fifth report, which dealt with
the distinction between civil responsibility and penal or
criminal responsibility. The discussion also touched on
the question of fault and it was difficult to see how the
Commission could deal with crimes without speaking of
dolus. The problem was indivisible. It was too easy to
say that States could have no criminal intent. The whole
of history, including present times, demonstrated the op-
posite.

48. The CHAIRMAN thanked the Special Rapporteur
for those clarifications. He would none the less point out
that the commentary should reflect what had been de-
cided in the course of the discussion in the Commission,
as well as the views that had been expressed.

49. Mr. BENNOUNA said that the text under consid-
eration constituted a clear position taken by the Commis-
sion and emphasized a number of times in the paragraph,
when there was in fact no agreement in the Commission.
The only compromise formula possible would be to say
that the Commission had noted there was a doctrinal de-
bate about the afflictive or compensatory character of
satisfaction and it considered that the debate had no deci-
sive effect on the legal regime concerning satisfaction.
50. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he had no objection to finding a formulation expressing
an opinion of the Commission, but he could not agree to
a statement that there was a doctrinal debate. In his opin-
ion, doctrine could not be clearer on that point. Again, he
could not agree to changes in paragraph (18) implying
that, as Special Rapporteur, he would be attributing to
doctrine things that doctrine did not say. The thing that
disturbed him was that any afflictive element in satisfac-
tion should be condemned, whether de lege lata, on the
grounds that that aspect did not form part of the law, or
de lege ferenda, on the grounds that such condemnation
would further the development of international law.

51. Mr. BOWETT said that, like the Special Rappor-
teur, he feared that by removing any reference to the af-
flictive character of satisfaction, the Commission might
find itself in an awkward position when it came to deal-
ing with that part of the draft relating to crimes. It would
also be an incorrect presentation of the state of the law at
the present time. Those who considered that interna-
tional law should develop in that direction could easily
draft a paragraph expressing their point of view.

52. Mr. AL-BAHARNA said the difficulty lay perhaps
in the use of quite strong terms such as "prevailing" or
"confirm". The proper compromise would be to say
simply that "doctrine, jurisprudence and practice gener-
ally attributed an afflictive character to satisfaction, as a
form of reparation''.

53. Mr. TOMUSCHAT, after consultations with
Mr. BENNOUNA and Mr. SHI, proposed that the first
sentence of the paragraph should be replaced by: "A
school of thought as well as the jurisprudence and prac-

5 For the texts of articles 1 to 35 of part 1, provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

tice of some States attribute to satisfaction, as a form of
reparation, an afflictive nature distinct from compensa-
tory forms of reparation such as restitutio and compensa-
tion".

54. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he entirely disagreed with such a change, from the stand-
point of both lex lata and lex ferenda, but he would not
object to the paragraph being adopted without being put
to the vote.

55. Mr. ROSENSTOCK said he shared the Special
Rapporteur's view, but would not object to adoption of
the paragraph. However, it did not seem appropriate to
speak of the jurisprudence and practice of "some
States" and he proposed the formulation "Some juris-
prudence and practice... ".

It was so agreed.

Paragraph (18), as amended, was approved.

Paragraph (19)

56. Mr. TOMUSCHAT, in agreement with Mr. BEN-
NOUNA and Mr. SHI, proposed that the word "func-
tional", in the first sentence, should be deleted.

57. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he entirely disagreed with the proposed deletion, but he
would not object to the paragraph being adopted by con-
sensus.

Paragraph (19), as amended, was approved.

Paragraph (20)

Paragraph (20) was approved.

Paragraphs (21) to (23)

58. Mr. TOMUSCHAT proposed that paragraphs (21)
to (23) should be deleted.

59. Mr. ARANGIO-RUIZ (Special Rapporteur) said it
would be a mistake to delete the paragraphs in their en-
tirety. It was difficult to see why, in paragraph (23), the
three sentences preceding the quotation from Morelli—
sentences that were difficult to challenge—should be de-
leted.

60. Mr. YANKOV said he too thought it was far too
radical a solution purely and simply to delete paragraphs
that reflected the discussion in the Commission and in
the Drafting Committee. Before proceeding with a dele-
tion of that kind, supporting arguments should be ad-
vanced in the case of each sentence in each of the three
paragraphs.

61. Mr. ROSENSTOCK said he was of the same opin-
ion as the Special Rapporteur and Mr. Yankov. Some ad-
justments were doubtless possible. For example, the
words "do not seem to the Commission", in paragraph
(22), could be replaced by "do not seem to some mem-
bers of the Commission". In any event, deleting the
three paragraphs in question would deprive the commu-
nity of jurists of the interesting discussion that had taken
place in the Commission on that issue.

62. Mr. VILLAGRAN KRAMER said he supported
Mr. Rosenstock's proposal and thought that account
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should also be taken of the comments by the Special
Rapporteur.

63. Mr. CALERO RODRIGUES said he did not think
it wise to delete the paragraphs in question. They con-
tained useful elements for interpreting the content of the
article to which they referred. In that connection, the
Commission admitted in the draft articles themselves
that satisfaction was to some extent afflictive in nature.
Changes such as the one proposed by Mr. Rosenstock
might certainly be necessary, but simply deleting the
three paragraphs seemed too radical a solution.

64. Mr. BENNOUNA explained that it had been de-
cided after consultations to propose the deletion of para-
graphs (21) to (23) because they constituted a particular
stance, namely that satisfaction had an afflictive charac-
ter. In paragraph (18), the phrase in which that afflictive
character had been regarded as admitted in the "prevail-
ing doctrine" had been deleted and it was therefore justi-
fiable to delete paragraphs (21) to (23). The Special Rap-
porteur had taken a position, as he was entitled to, but
the paragraphs in question did not adequately reflect the
situation, namely, that a number of members of the
Commission did not consider that satisfaction was afflic-
tive in character.

65. Mr. PAMBOU-TCHF/OUNDA said that he en-
dorsed Mr. Bennouna's remarks: there were divergencies
in the Commission. The position of members who con-
sidered that satisfaction did not have an afflictive charac-
ter should be stated.

66. The CHAIRMAN, noting the absence of consensus
on the proposal to delete paragraphs (21) to (23), sug-
gested that a working group, consisting of Mr. Ben-
nouna, Mr. Calero Rodrigues, Mr. Rosenstock, Mr. Shi,
Mr. Tomuschat and Mr. Yankov, should meet to propose
at the next meeting a compromise formulation for those
paragraphs, as well as for paragraph (24), to which Mr.
Tomuschat would also like to make changes.

It was so agreed.

Paragraph (25)

67. Mr. ROSENSTOCK said that paragraph (25) could
not be adopted without knowing what the content of
paragraphs (21) to (24) would be. It started with the
words "On the other hand" and was a counterpart to the
paragraphs that preceded it.

68. The CHAIRMAN suggested that the Commission
should postpone consideration of paragraph (25) until
the working group had submitted a text for paragraphs
(21) to (24).

It was so agreed.

69. Mr. TOMUSCHAT said that, in connection with
an earlier article, he had regretted the fact that the com-
mentary did not discuss the notion of the injured State.
The same was true of article 10. In the light of article 5,
which contained the definition of the injured State,6 it
might be thought that any injured State was entitled, for
example by virtue of a treaty on the protection of human
rights, to demand excuses or token damages. The prob-
lem of the rights of injured States was, moreover, a gen-

eral one and did not arise simply in connection with sat-
isfaction. Whether in the commentary to article 5 or
elsewhere in the draft, there was a gap and it should be
filled.

70. Mr. CRAWFORD said he endorsed Mr. To-
muschat's comments. The question could have been
dealt with under article 5, in a more exhaustive commen-
tary containing cross-references.

71. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the expression "injured State" appeared often in
parts 2 and 3 of the draft. If explanations had to be pro-
vided every time, the commentaries would be a good
deal more cumbersome. Once an overall view was
gained of the articles that mentioned the injured State
and it was possible to analyse for what purposes and in
what sense it was injured, the definition of the expres-
sion in article 5 could be adjusted accordingly.

72. Mr. VERESHCHETIN, supported by Mr. ROSEN-
STOCK, said that the question of the rights of various
injured States to the different forms of reparation, in-
cluding satisfaction, was not sufficiently developed in
the commentary, nor was it reflected in the work of the
Drafting Committee. He therefore proposed that the
Commission should indicate in its report that it intended
to revert to the matter at a later stage in its work.

73. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to in-
dicate in its report, for example in a footnote, that it in-
tended to revert to the question of the rights of injured
States at a later stage in its work.

It was so agreed.

74. Mr. JACOVIDES said that, for reasons beyond his
control, he had been prevented from taking part earlier in
the work of the session and he wished to make a few
general comments on two topics in which he took a par-
ticular interest.

75. As to the first, State responsibility, and more par-
ticularly part 3 of the draft, he was in principle, and had
always been, in favour of an effective, expeditious and
binding procedure for third-party settlement of disputes.
It was his hope that, with the change in doctrinaire ideo-
logical attitudes, that position of the principle would
have a greater chance of prevailing.

76. As to the other topic, the statute for an interna-
tional criminal court, it was gratifying that the Commis-
sion had responded quite rapidly to the General Assem-
bly's request, thanks to the efforts and diligence of the
Working Group on a draft statute for an international
criminal court. The need for a permanent institution, be-
sides ad hoc tribunals set up for particular situations, was
recognized on all sides: at the World Conference on Hu-
man Rights7 and also in a recent editorial in the New
York Times. If such an institution had already existed,
the international community would have been spared
many controversies about differing aims. Like several
other members of the Commission, he would have pre-
ferred a court with compulsory and exclusive jurisdic-
tion, tied, though not exclusively, to an appropriately
slimmed down and hence more effective code of crimes
against the peace and security of mankind. Codification

6 See footnote 1 above. Held at Vienna from 14 to 25 June 1993.
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and progressive development of international law none
the less called for pragmatism and the result achieved by
the Commission was a first substantial step towards the
establishment of a permanent international criminal
court once the formula adopted for the moment proved
its worth. Many issues remained pending, as evidenced
by the number of passages of the text that were in square
brackets. On those matters, his view was that the court
should be an organ of the United Nations and a perma-
nent institution, even though it would only sit when re-
quired to consider a case submitted to it. The President
would also act on a permanent basis. The court's juris-
diction should not be unduly restricted, and it should in-
clude crimes under general international law. The Secu-
rity Council should have the right to bring crimes before
the court and the court should have appropriately cir-
cumscribed jurisdiction in absentia. The rights of appeal
and review should be recognized.

The meeting rose at 1.10 p.m.

2321st MEETING

Monday, 19 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA
later: Mr. Vaclav MIKULKA

Present: Mr. Arangio-Ruiz, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. Crawford, Mr. de
Saram, Mr. Fomba, Mr. Idris, Mr. Jacovides, Mr.
Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Ma-
hiou, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Razafin-
dralambo, Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr.
Thiam, Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Draft report of the Commission on the work of its
forty-fifth session (continued)

CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
and Corr.l and Add. 1-7)

C. Draft articles of part 2 of the draft on State responsibility
(continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,

6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-

SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

Commentary to article 6 bis (Reparation) (concluded) (A/CN.4/L.484/
Add.3)

1. The CHAIRMAN recalled that, at the previous
meeting, Mr. Tomuschat and Mr. Vereshchetin had
raised the problem of differently injured States. In order
to make their remarks applicable to all the articles on
reparation, the Special Rapporteur had suggested the ad-
dition of a few words to what had originally appeared as

paragraph (6 ter) of the commentary to article 6 bis, a
paragraph which the Commission had decided to turn
into a footnote. The footnote would read:

"The possible implications for the provisions on
reparation of the existence of a plurality of injured
States, including the question of the so-called differ-
ently or indirectly injured States, will be considered at
a later stage."

2. If he heard no objections, he would take it that the
Commission agreed to adopt that footnote.

It was so agreed.

The commentary to article 6 bis, as amended, was ap-
proved.

Commentary to article 10 (Satisfaction) (concluded) (A/CN.4/
L.484/Add.6)

Paragraphs (21) to (25)

3. The CHAIRMAN invited Mr. Yankov to introduce
the text proposed by the small working group assigned
the task of finding a generally acceptable solution for
paragraphs (21) to (24).

4. Mr. YANKOV said that the working group pro-
posed the following text, which would form paragraphs
(20 bis) to (24) of the commentary to article 10:

"(20 bis) The Commission, while agreeing on the
content and formulation of the provisions of article
10, did not find it necessary to pronounce itself on the
question of whether an afflictive nature should be at-
tributed to satisfaction as a form of reparation, a ques-
tion on which doctrinal opinions were divided.

"(21) It was argued that the afflictive nature of
satisfaction was not compatible either with the com-
position or with the structure of a 'society of States'
on the grounds that:

(a) Punishment or penalty does not 'become' per-
sons other than human beings, and notably not sover-
eign States; and

(b) The imposition of punishment or penalty
within a legal system presupposes the existence of in-
stitutions impersonating, as in national societies, the
whole community, no such institutions being avail-
able or likely to come into being soon—if ever—in
the 'society of States'.

"(22) On the other hand, it was maintained that
the very absence, in the 'society of States', of institu-
tions capable of performing such 'authoritative' func-
tions as the prosecution, trial and punishment of
criminal offences committed by States makes even
more necessary the resort to remedies susceptible of
reducing, albeit in a very small measure, the gap rep-
resented by the absence of such institutions. The af-
flictive nature of satisfaction, according to this view,
was not in contrast with the sovereign equality of the
States involved. It was also considered that satisfac-
tion is a matter of atonement.41 To confine the conse-
quences of any international delict (whatever its grav-
ity) to restitution in kind and compensation would
mean to overlook the necessity of providing some
specific remedy—having a preventive as well as an
afflictive function—for the moral, political and juridi-


