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Paragraph 51, as amended in the French version,
was adopted.

Paragraphs 52 to 76

Paragraphs 52 to 76 were adopted.

Paragraph 77

47. Mr. THIAM said that the formula il a ete note (it
was noted) in the second line of the paragraph was not
particularly felicitous, for it failed to indicate whether it
was the opinion of the Commission or of only some
members.

48. Mr. ROSENSTOCK (Special Rapporteur) said the
question appeared to be one of translation, for the Eng-
lish expression was well established in the terminology
of reports and also appeared in countless paragraphs in
the document under consideration.

49. The CHAIRMAN, speaking as a member of the
Commission, proposed that the words il a ete note
should be replaced by la remarque a etefaite.

It was so agreed.

50. Mr. BENNOUNA, said that the use of the expres-
sion diligence voulue meant virtually nothing in French
and it was preferable to keep the English expression,
namely "due diligence".

It was so agreed.

Paragraph 77, as amended in the French version,
was adopted.

Paragraphs 78 to 82

Paragraphs 78 to 82 were adopted.

Chapter V, as a whole, as amended, was adopted.

The meeting rose at 1 p.m.

2327th MEETING

Friday, 23 July 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Idris, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Razafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Draft report of the Commission on the work of
its forty-fifth session (concluded)

CHAPTER I. Organization of the session (A/CN.4/L.481 and
Corr.l)

A. Membership

B. Officers)

C. Drafting Committee

D. Working Group on a draft statute for an international crimi-
nal court

E. Secretariat

F. Agenda and

G. General description of the work of the Commission at its
forty-fifth session

Paragraphs 1 to 20

Paragraphs 1 to 20 were adopted.

Sections A to G were adopted.

Chapter I, as a whole, was adopted.

CHAPTER n. Draft Code of Crimes against the Peace and Secu-
rity of Mankind (concluded)* (A/CN.4/L.482 and Corr.l and
A/CN.4/L.482/Add.l/Rev.l)

1. The CHAIRMAN said that the text of chapter II of
the draft report was contained in documents
A/CN.4/L.482 and Corr.l and A/CN.4/L.482/Add.l/
Rev.l. The latter document, whose paragraphs are num-
bered 1 to 49, was a revised version of documents
A/CN.4/L.482/Add.l and Corr. 1 which contained para-
graphs 32 to 109 of chapter II. He suggested that the
meeting should be suspended to give the members of the
Commission time to read the documents.

It was so agreed.

The meeting was suspended at 10.15 a.m. and re-
sumed at 10.45 a.m.

A. Introduction (A/CN.4/L.482 and Corr. 1)

Paragraphs 1 to 12

Paragraphs 1 to 12 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session
(A/CN.4/L.482 and Corr.l)

Paragraphs 13 and 14

Paragraphs 13 and 14 were adopted.

1. ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR

(A/CN.4/L.482 and Corr. 1)

Paragraphs 15 to 31

Paragraphs 15 to 31 were adopted.

* Resumed from the 2324th meeting.
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B. Consideration of the topic at the present session (concluded)
(A/CN.4/L.482/Add.l/Rev.l)

1. ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR

(concluded)

Paragraphs 1 to 8

Paragraphs 1 to 8 were adopted.

Paragraphs 9 and 10

2. Mr. BENNOUNA said that the reference to a "sub-
sidiary organ" of the United Nations in paragraph 9 was
incorrect; the term should be "judicial organ". The
fourth sentence of the paragraph was confusing because
some members of the Committee thought that the Inter-
national Criminal Court could be established by a resolu-
tion of the General Assembly or of the Security Council
without an amendment of the Charter of the United Na-
tions being required. The reference to an amendment of
the Charter should therefore be deleted.

3. Mr. PELLET said he did not agree with Mr. Ben-
nouna. According to the Special Rapporteur, if the Court
was not to be a subsidiary organ, then either an amend-
ment of the Charter or a resolution of the General As-
sembly or of the Security Council would be needed. The
text reflected what a number of members of the Com-
mission had actually stated.

4. Mr. VILLAGRAN KRAMER said that the text of-
fered the option of: (a) an amendment of the Charter; or
(b) a resolution of the General Assembly or of the Secu-
rity Council. Therefore the problem presented by Mr.
Bennouna did not arise.

5. Mr. THIAM (Special Rapporteur) said that Mr. Ben-
nouna was right: as Special Rapporteur he had spoken of
a "judicial organ", having in mind the description of
ICJ, in Article 1 of the Statute, as "principal judicial
organ".

6. Mr. ARANGIO-RUIZ pointed out that the report
made only passing mention of the mode of creation of
the Court, in paragraph 8. The question was whether the
Commission wanted the Court to be a subsidiary or a
principal organ of the United Nations. All the principal
organs could create subsidiary organs. For example, the
Security Council, provided that it was directly engaged
in a military operation, had the power to create within its
military establishment a military tribunal. Mr. Bennouna
was therefore right.

7. The CHAIRMAN said that the Commission could
not now add to what had been said in the discussion of
the point. The report must accurately reflect the discus-
sion, and the Special Rapporteur had just said that "judi-
cial organ'' was correct.

8. Mr. de SARAM said that if the discussion was going
to be reopened, he too would have something to say. His
position was that the Court should be established by an
inter-State treaty with close links to the United Nations.

9. Mr. TOMUSCHAT endorsed the comment made by
the Chairman, but pointed out that the report must reflect
all the views expressed in the discussion, not just those
of the Special Rapporteur.

10. Mr. ARANGIO-RUIZ said that, in the discussion,
he had insisted that the Court could not be a subsidiary
body of the United Nations. Unless the report reflected
that view, he would have to enter a reservation.

11. Mr. CALERO RODRIGUES suggested that any
member who had spoken in the discussion and wished to
have a view reflected in the report should submit an ap-
propriate text to the secretariat.

12. Mr. PELLET said that with the deletion of "sub-
sidiary", the text would reflect his view. The opposite
views of other members of the Commission were already
set out in paragraph 10. Any other opinions expressed in
the discussion could, of course, be inserted in the report
if members so wished.

13. Mr. BENNOUNA said that the present wording of
the paragraph was contradictory. Some members thought
that a juridical basis for the creation of the Court already
existed in the Charter. Others thought that an amendment
of the Charter would be needed. It would not be suffi-
cient to delete the word "subsidiary", because the Spe-
cial Rapporteur had in fact used the term "judicial or-
gan". Perhaps the best solution would be to amend the
paragraph to make it clear that the Special Rapporteur
favoured a judicial organ, while other members of the
Commission thought that the Court should be a subsidi-
ary organ.

14. Mr. ROSENSTOCK said that it did not make
much difference what term was used. There was no need
to qualify "organ" in any way. Paragraph 9 reflected
one set of views, and paragraph 10 another. Perhaps the
solution was to add something to paragraph 10.

15. Mr. PELLET said that the solution proposed by
Mr. Bennouna would not work. The term "judicial" was
a description of the function of the organ; a judicial or-
gan could be either a principal or a subsidiary organ.

16. The CHAIRMAN suggested that the Commission
should set up a working group consisting of Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Pellet, Mr. Rosen-
stock and the Special Rapporteur, Mr. Thiam, to redraft
paragraphs 9 and 10.

It was so agreed.

Paragraphs 11 to 41

Paragraphs 11 to 41 were adopted.

Paragraph 42

17. Following a brief discussion on terminology, with
particular reference to the expression "investigation
procedure" (de Vinstruction ou de I'enquete), the
CHAIRMAN pointed out that that part of the report had
been prepared by Mr. Thiam, the Special Rapporteur for
the topic, who was an expert in French law. He therefore
suggested that, as a question of translation was involved,
it should be left to the secretariat to bring the English
version into line with the French.

It was so agreed.

Paragraph 42 was adopted.

Paragraphs 43 and 44

Paragraphs 43 and 44 were adopted.
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2. ESTABLISHMENT OF THE WORKING GROUP ON A
DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL
COURT

Paragraphs 45 and 46

Paragraphs 45 and 46 were adopted.

3. OUTCOME OF THE WORK CARRIED OUT BY THE WORKING
GROUP ON A DRAFT STATUTE FOR AN INTERNATIONAL
CRIMINAL COURT

Paragraph 47

Paragraph 47 was adopted.

Paragraph 48

18. Mr. PELLET proposed that the words ' 'at its forth-
coming forty-eighth session" should be amended to read
"at its forthcoming session" or "at its forty-eighth ses-
sion".

It was so agreed.

Paragraph 48, as amended, was adopted.

Paragraph 49

Paragraph 49 was adopted.

The meeting was suspended at 11.30 a.m. and re-
sumed at noon.

Paragraphs 9 and 10 {concluded)

19. The CHAIRMAN invited one of the members of
the working group appointed earlier in the meeting to re-
examine the wording of paragraphs 9 and 10 to report on
its conclusions.

20. Mr. BENNOUNA said the working group pro-
posed, first, that, in the second sentence of paragraph 9,
the words "a subsidiary organ" should be replaced by
"an organ". The rest of that paragraph would remain
unchanged. Secondly, in paragraph 10, the words "un-
like the establishment of the court by the General As-
sembly", in the fourth sentence, should be deleted.
Lastly, the fifth and last sentence of the English text did
not appear, owing to a technical error, in the French text.
He suggested that the French text should be brought into
line with the English text in that respect.

It was so agreed.

Paragraphs 9 and 10, as amended, were adopted.

Chapter 11, as a whole, as amended, was adopted.

The draft report of the Commission on the work of its
forty-fifth session, as a whole, as amended, was adopted.

Programme, procedures and working methods
of the Commission, and its documentation

(concluded)**

[Agenda item 6]

PROGRAMME OF WORK OF THE COMMISSION
AT ITS FORTY-SIXTH SESSION

21. Mr. CALERO RODRIGUES asked, with regard to
the programme of work of the Commission for the be-
ginning of its next session, whether the Drafting Com-
mittee would be meeting first, as it had done at the pre-
sent session.

22. The CHAIRMAN said that the Drafting Commit-
tee was not scheduled to meet at the start of the session.
The Commission would begin, in plenary, with consid-
eration of the report on the law of the non-navigational
uses of international watercourses.

23. Mr. PELLET, supported by Mr. GUNEY, said it
had been implicitly understood that the Commission
would begin its work by considering, article by article,
the report of the Working Group on a draft statute for an
international criminal court. The Working Group would
be able to revise the text on the basis of the views ex-
pressed in plenary.

24. Mr. ARANGIO-RUIZ (Special Rapporteur on
State responsibility) said that, in order to complete the
section of his report dealing with crimes, he would need,
by the end of next May at the latest, members' views on
that issue as it related to the topic of State responsibility.

25. Mr. MAHIOU, supported by Mr. Thiam, said he,
too, thought that the Commission should begin the next
session with plenary meetings, since three main topics
were in need of consideration. He agreed with Mr. Pellet
that the Working Group on a draft statute for an interna-
tional criminal court would certainly need to hear the
views expressed in plenary before it could revise its re-
port.

26. Mr. ROSENSTOCK said that it was entirely ap-
propriate for the Commission to take up the draft statute
as the first item on its agenda for the forty-sixth session.
That discussion should, in principle, not be too lengthy
and the Commission would then be able to turn to other
matters. In planning its programme of work, the Com-
mission should bear in mind the need to use the time
available as effectively as possible. He therefore pro-
posed that the Commission should meet in plenary as
often as possible, thus providing the Drafting Committee
or the Working Group with adequate material on which
to work.

27. Mr. CRAWFORD said that, in its consideration of
the draft statute, the Commission clearly would not be
acting as a drafting committee; its purpose would be to
discuss, article by article, the questions of principle in-
volved, something which should not take longer than one
week. Thus, it would still have time to provide guidance
to the Special Rapporteur on State responsibility.

28. The CHAIRMAN said there was general agree-
ment that the Commission should begin by considering

** Resumed from the 2317th meeting.
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the draft statute, to be followed by the draft Code of
Crimes against the Peace and Security of Mankind and
the law of the non-navigational uses of international wa-
tercourses. The order of the latter two topics would be
determined by the availability of the documentation and
other considerations. The details of the Commission's
programme of work could be worked out at the start of
the session.

29. Mr. CALERO RODRIGUES proposed that the
Commission should meet twice a day during the first
two weeks of its next session.

30. Mrs. DAUCHY (Secretary to the Commission)
said she was not certain whether the Commission could

meet every afternoon and would have to check on the
availability of conference services.
31. Mr. BENNOUNA said that the schedule of plenary
meetings should be decided at the beginning of the next
session.

Closure of the session

32. After the usual exchange of courtesies, the
CHAIRMAN declared the forty-fifth session of the In-
ternational Law Commission closed.

The meeting rose at 12.55p.m.


